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TO 


THE  RIGHT  HONOURABLE 


JOHN,    EARL  OF  ELDON, 


<5*c«  S^c,  <5*c. 


MY  LORD, 

It  is  now  some  years  since  I  received  your  Lord- 
ship's permission  to  dedicate  to  you  the  first  Edition 
of  these  Decisions.  In  submitting  them  to  the  pub- 
lic, I  considered  it  to  be  a  duty  which  I  owed  to  the 
eminent  Person  from  whom  they  were  transmitted  to 
me,  to  endeavour  to  procure  for  them  no  less  an  ho« 
nor  than  your  Lordship's  patronage.  The  success 
which  they  have  obtained  has  given  me  the  satisfac- 
tory assurance,  that  neither  the  zeal  of  an  Editor,  nor 
the  partiality  of  a  Grandson,  had  tempted  me  to  ob- 
trude upon  your  Lordship,  productions  unsuitable 
to  the  dignity  of  your  wisdom  and  learning. 

The  elevated  station  which  your  Lordship  then 
occupied,  a  due  sense  of  the  great  distance  at  which 
I  was  placed  from  you,  with  a  certain  fear  lest  the 
language  of  admiration  or  of  gratitude  might  be  con- 
strued into  adulation,  restrained  me  from  expressing 
the  sentiments  which  I  then  felt,  and  shall  ever  feel. 
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for  your  great  and  spotless  character.  I  therefore 
contented  myself  with  simply  prefixing  your  vene- 
rated Name  to  the  work. 

Time  however,  my  Lord,  has  conquered  the  dif- 
fidence which  once  prevented  me  from  addressing 
you ;  and  as  retirement  from  power  has  been  truly 
said  to  sanctify  and  canonize  a  great  character,  I 
now  venture  to  offer  that  respectful  tribute,  which  I 
had  formerly  been  induced  to  withhold.  Permit  me, 
therefore,  in  presenting  to  you  the  Second  Edition 
of  these  Cases,  to  record  with  sentiments  of  the  sin- 
cerest  gratitude,  my  deep  sense  of  the  many  favors 
which  you  have  conferred  upon  me :  from  the  first 
kind  personal  notice  with  which  you  honored  me, 
at  a  time  when  such  an  honor  was  of  no  ordinary 
value,  down  to  that  great  mark  of  confidence  which 
your  Lordship  gave  me,  in  promoting  me  to  an 
honorable  and  important  office  in  the  Court  where 
you  haVe  so  long  presided. 

During  the  space  of  more  than  a  Quarter  of  a 
Century, — a  period  much  exceeding  the  judicial  life 
of  any  of  your  predecessors, — ^it  has  been  your  Lord- 
ship's praise  to  have  given  the  last  hand  to  the  most 
finished  and  perfect  system  of  Equity  in  existence. 
As  long  as  the  structure  raised  by  the  Ellesmeres 
and  Nottinghams,  the  Somerses  and  Hardwickes, 
endures,  your  admirable  judgments  which  have  so 
symmetrized  and  refined  it,  will  descend  with  it  in 
honor  to  Posterity.  But  though  the  volumes  which 
record  them  will  ever  be  consulted  with  advantage. 
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and  perused  with  admiration,  none  but  those  who 
have  themselves  been  witnesses  of  your  sagacity, 
your  patience,  and  your  energy,  of  your  unwearied 
diligence,  of  your  equal  temper,  of  your  gentle 
and  condescending  manners,  can  form  a  complete 
idea  of  the  transcendent  merits  of  your  judicial 
character.  An  union  of  many  great  and  rare  ex- 
cellencies present  in  your  Lordship,  the  truly  vir- 
tuous and  exemplary  Magistrate;  the  consistent 
Politician;  the  most  profoundly  learned  and  ac- 
complished Lawyer  either  of  ancient  or  modem 
times ;  one  of  the  greatest,  wisest,  and  best  Men  of 
the  age. 

That  your  Lordship  may  long  enjoy  the  well 
earned  reward  of  so  many  years  of  honorable  labor, 
in  the  gratitude  of  your  Country,  and  the  love  and 
veneration  of  a  Profession  which  you  have  so  much 
elevated  and  adorned,  is  the  sincere  and  respectful 
wish  of, 

MY  LORD, 

Your  Lordship's  most  obliged 

and  grateful  servant, 
ROBERT  HENLEY  EDEN. 

Souihampton  Buildingi, 
OcU  25,  1627. 


PREFACE 


These  volumes  contain  the  principal  decisions  of 
Lord  Cliancellor  Northington  from  the  year  1757  to 
1766 ;  a  period  during  which,  it  has  been  observed, 
that  an  unusual  proportion  of  cases  of  difficulty  and 
importance  were  brought  under  the  consideration  of 
the  Court  of  Chancery, 

The  judicial  character  of  tlie  eminent  person 
who  determined  them,  has  long  stood  high  in  the 
estimation  of  tlie  profession.  The  moderncases,  in 
which  the  authority  of  Lord  Noi^thington  has  come 
under  consideration,  evince  the  marked  respect  with 
which  Lord  Thurlow,  Lord  Alvanlet/,  Lord  Eldon^ 
and  other  great  judges,  have  treated  his  decisions. 

It  is  however  remarkable,  that  the  only  published 
collection  of  the  cases  determined  by  him,  is  that  of 
Mr,  Ambler;  and  it  has  been  a  frequent  subject  of 
regret  that  one,  who,  by  a  practice  of  upwards  of 
forty  years,  was  apparently  so  well  qualified  to  pub- 
lish the  result  of  his  experience,  should  have  failed 
so  lamentably  in  the  task  which  he  undertook.  His 
reports  are  well  known  to  be  an  extremely  careless 
and  imperfect  production.     The  facts  of  ii^ost  of  the 


viii  PREFACE. 

cases  are  stated  shortly  and  defectively ;  in  many  the 
dicta  of  the  judges,  in  some  even  the  points  them- 
selves have  been  erroneously  reported.  The  only 
notice  which  some  of  the  most  important  cases  in  the 
book  have  received,  is  a  short  memorandum  of  the 
point  determined.  The  notes  taken  in  the  earlier 
part  of  his  life  evidently  bear  few  marks  of  subse- 
quent revision  j  and  the  frequent  discovery  of  errors 
has  given  a  reputation  for  inaccuracy  to  the  publica- 
tion, which  has  deprived  it  of  the  weight  to  which 
it  would  have  been  entitled  from  the  respectable 
name  which  is  prefixed  to  it 

The  number  of  cases  which  have  appeared  in  other 
publications  also  is  extremely  small.  The  important 
case  of  Burgess  v.  Wheate  (in  which  Lord  Keeper 
Henley  and  Sir  Thomas  Clarke  differed  in  opinion 
from  Lord  Mansfield)  had,  with  some  few  inaccura- 
cies, been  published  in  the  Reports  of  Mr.  Justice 
Blackstone^  from  the  relation  of  Mr.  Fazakerley. 
That  great  lawyer  wrote  a  very  elaborate  comment 
upon  the  case,  in  which  he  espoused  the  doctrine  of 
Lord  Mansfield ;  a  copy  of  it,  to  which  the  Editor 
has  occasionally  found  it  necessary  to  refer,  is  pre- 
served among  Mr.  Coxe*s  MSS.  in  the  library  of  Lin- 
coln's Inn.  Reports  of  some  few  of  his  Lordship's 
judgments  have  also  appeared  scattered  among  vari- 
ous modern  publications  (a) ;  and  three  short  cases 
are  introduced  in  the  collection  published  by  Mr.  Cox. 

(a)  Bum's  Ecd.  Law.    Collect.  Jurid.     Tenn  Rep.    Harg.  Co. 
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The  Editor,  who,  as  the  grandson  of  Lord  Nortlu 
ingtofiy  is  in  possession  of  his  law  MSS.,  a  great  por- 
tion of  which  consist  of  notes  taken  by  himself  while 
he  presided  in  the  Court  of  Chancery,  has  therefore 
been  induced  to  supply  this  singular  deficiency  in  the 
reports  of  that  period ;  and  has  collected  into  one 
publication  all  the  cases  of  importance  which  were 
determined  by  his  ancestor.  In  reporting  those  which 
have  previously  appeared  in  print,  where  deficiencies 
existed  they  have  been  supplied ;  where  errors  were 
discovered  they  have  been  corrected;  and  the  au- 
thenticity of  those  parts  which  have  been  found  accu- 
rate, has  been  ascertained  and  fixed  from  the  most 
unquestionable  authority.  The  present  collection 
also  contains  a  number  of  cases  which  have  fre- 
quently been  referred  to  as  existing  in  public  or  pri- 
vate collections,  and  handed  about  and  cited  in  MS. ; 
and  it  comprises  reports  of  many  determinations  of 
considerable  importance,  which  are  not  contained  in 
any  collection  to  which  the  Editor  has  had  access, 
and  which  appear  never  to  have  been  referred  to. 

The  great  source  from  which  the  materials  for 
the  present  publication  have  been  drawn,  are  Lord 
Northington^s  MSS.,  consisting  of  six  volumes  of  note 
books,  and  a  large  quantity  of  loose  papers.  The 
note  books  contain  the  statements  of  the  facts,  and 
the  arguments  of  counsel,  as  taken  down  by  his  Lord- 
ship with  great  diligence  and  minuteness.  In  cases 
reserved  for  consideration,  the  reasons  of  his  determi- 
nation are  generally  inserted  at  the  conclusion  of  the 
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argument  In  others  of  still  greater  difficulty,  and 
such  as  appear  to  have  occupied  the  fullest  share  of 
his  attention,  the  judgments  are  found  written  out  at 
length  on  separate  papers ;  and  they  were  probably 
read  in  court  in  the  same  state  in  which  they  now 
appear.  Where  less  deliberation  was  necessary,  and 
his  opinion  was  given  at  the  time  of  the  argument,  a 
short  note  is  often  added  of  the  grounds  upon  which 
it  was  founded,  and  the  reasons  which  he  adduced  in 
support  of  it* 

The  Editor  has  also  made  the  most  careful  research 
into  the  valuable  collection  of  MS.  Reports  in  the 
library  of  the  Society  of  Lincoln's  Inn.  A  large 
portion  of  these,  were,  as  it  is  well  known,  the  pro- 
perty of  the  learned  Serjeant  Hitt;  and  the  cases 
determined  in  courts .  of  equity,  many  of  which  are 
very  valuable,  were  presented  to  him  by  the  several 
eminent  persons  whose  names  they  bear.  This  library 
likewise  contains  the  MSS.  of  Mr.  Coxe^  who  was  in 
considerable  practice  in  the  Court  of  Chancery, 
during  the  time  of  Lord  Northingion,  and  appears 
to  have  taken  very  correct  and  copious  notes  of 
cases  in  which  he  was  engaged.  The  collections  of 
both  these  learned  persons  have  given  the  Editor 
many  opportunities  of  supplying  the  deficiencies 
which  existed  in  his  own  materials. 

Extensive  assistance  has  also  been  derived  from  the 
voluminous  MSS*  of  Mr.  HargravCy  deposited  in 
the  British  Museum.  This  valuable  and  extensive 
collection  contains  copies  of  all  the  MSS.  of  the 
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learned  and  laborious  Sir  Thomas  SewelL  Among 
these  is  a  volume  of  cases  determined  by  Lord  Nor* 
thingtoriy  reported  by  Mr.  (afterwards  Baron)  Per- 
ryn^  and  two  considerable  volumes  of  notes  of  his 
Lordship's  judgments,  taken  by  Sir  Thomas  Sewell 
on  the  backs  of  his  briefs,  during  the  latter  years  of 
his  practice,  which  was  almost  exclusively  confined 
to  the  Court  of  Chancery. 

To  private  communication  the  Editor  has  been  in- 
debted for  the  inspection  of  the  MSS.  of  Mr.  Ambler y 
and  the  late  Mn  Justice  Aston.  The  former,  which 
were  in  the  possession  of  the  late  Sir  John  Simeon^ 
contain  reports  of  several  cases  which  were  omitted 
in  the  printed  collection.  It  does  not  appear,  that 
this  omission  originated  from  any  other  cause  than 
carelessness  or  mistake,  as  some  of  them  are  upon 
very  important  points,  and  determined  upon  princi- 
ples as  sound,  and  reported  with  as  much  copiousness 
and  accuracy,  as  any  which  he  has  thought  proper  to 
publish.  The  latter  were  sold  with  the  library  of  the 
late  Lord  C»  B.  Thompson.  They  contained  reports 
of  several  cases  determined  by  Lord  Northingtony 
with  a  sight  of  which  the  Editor  has  been  favoured. 

The  Editor  has  considered  it  an  indispensable  duty 
to  collate  every  case  with  the  note  of  it  in  the  Re- 
gister's Book ;  from  which  he  has  found  it  expedient, 
in  many  instances,  to  extract  the  statement  of  facts.: 
Where  no  note  appeared  in  the  Register's  Book  (as 
it  frequently  happened),  he  has  always  had  recourse. 


xii  PREFACE. 

for  the  decree,  to  the  entry  in  the  Minute  Book. 
In  the  same  manner,  in  the  few  instances  where  it 
was  requisite,  he  has  referred  to  the  book  of  the 
Secretary  of  Bankrupts.  This  mode  of  insuring  ac- 
curacy was  first  adopted  by  Mr.  CJojc  in  his  excellent 
edition  of  Peere  Williams^  and  the  Editor  has,  in 
imitation  of  another  plan  which  is  pursued  in  that 
work,  added  to  every  case  notes  of  subsequent  deci- 
sions, which  have  been  brought  down  to  the  latest 
period*  He  has  also,  in  many  cases  where  he  found 
that  it  might  be  useful,  subjoined  a  short  digest  of 
the  doctrine  as  established  or  varied  by  subsequent 
cases,  and  the  extent  to  which  it  has  been  carried  by 
them.  He  has  made  it  his  endeavour  to  follow  the 
example  of  Mr.  Coa^  in  method  and  arrangement,  and 
trusts  that  he  may  have  succeeded  in  resembling  him 
in  fidelity  and  accuracy. 

In  an  Appendix  are  inserted  two  articles  of  consi- 
derable curiosity  and  importance.  The  one  is  the 
opinion  returned  by  the  judges,  who  were  consulted 
(previous  to  the  court  martial  held  upon  Lord  George 
SackviUe\  as  to  the  jurisdiction  of  a  court  martial 
over  an  officer  who  had  been  dismissed  from  the  ser- 
vice for  an  offence  committed  by  him  while  in  actual 
pay.  The  other  is  an  extremely  elaborate  argument, 
written  by  Lord  C-  B.  Parker  upon  the  effect  of 
Lord  Ferrers*^  attainder  for  felony  operating  as  a  for- 
feiture of  his  dignities.  It  is  inserted  more  in  conse- 
quence of  the  great  depth  of  research  which  it  dis- 
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plays,  and  out  of  respect  to  the  profound  learning  of 
its  author,  than  from  any  doubts  which  it  can  now  be 
found  necessary  to  remove. 

It  may  not  be  an  improper  conclusion  to  these 
observations  to  subjoin  the  following  short  account 
of  the  distinguished  person  to  whom  they  relate. 

Robert  Henlet  (afterwards  Lord  Keeper  and 
Chancellor,  and  Earl  of  Northington)  was  descended 
from  the  ancient  &mily  of  the  Henley s^  oi  Henley  in 
Somersetshire^  advanced  to  the  dignity  of  the  baronet- 
age in  1660 ;  various  branches  of  which  appear  at 
different  times  to  have  been  settled  in  Hampshire^ 
Somerset^  and  Dorset. 

His  great  grandfather.  Sir  Robert  Henley^  was 
Master  of  the  Crown  Office,  from  the  profits  of 
which  he  left  to  his  son  an  estate  of  above  ^3000 
per  ann.,  (in  those  days,  a  most  ample  fortune),  prin- 
cipally consisting  of  the  ground  rents  of  Lincoln's 
Inn  Fields.  He  settled  at  The  Grange,  in  Hamp* 
shire,  where  his  mansion,  built  by  Inigo  JoneSj  was 
afterwards,  when  in  the  possession  of  his  descendant, 
the  Lord  Keeper,  honoured  with  the  approval  of 
the  fastidious  Horace  Walpole  (a). 

His  third  son,  Sir  Robert  Henley,  who  sat  in  1679 
for  the  Borough  of  Andover,  was  the  father  of  a 
numerous  family,  the  eldest  of  whom  was  Anthony 
Henley. 

[a)  This  place  was  sold  at  the  death  of  the  second  Earl  of  North* 
ingian,  and  is  now  in  the  possession  of  Alexander  Baring,  esq. 
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The  name  of  Akthont  Henijst  frequently  occurs 
in  the  memoirs  and  correspondence  of  the  rdgn  of 
Queen  Anne^  as  one  of  the  politest  and  most  accom- 
plished men  of  the  day.  He  was  the  friend  of  the 
Earls  of  Dorset  and  Sunderland^  an  occasional  contri- 
butor to  some  of  the  best  periodical  publications,  and 
the  companion  and  correspondent  o£  Swift,  Pope, 
Hoadley^  and  Garth,  the  last  (^  whom  dedicated  to 
him  his  Dispensary.  He  served  in  several  parliaments 
during  the  reigns  cf  William  IIL  and  Queen  Anne,  for 
Andaoer  and  Weymouth;  but  though  a  firm  adherent 
to  the  Whigs,  who  were  then  in  power,  he  never  held 
any  situation  under  government.  He  married  Mary, 
daughter  and  co-heiress  of  the  honourable  Peregrine 
Bertie,  second  son  of  Montague,  Earl  of  Undsay,  the 
ancestor  of  the  Dukes  of  Ancaster.  He  died  in 
August^  171 1»  leaving  three  sons,  Anthony,  who  died 
without  issue  in  l?"^)  having  married  Elizabeth,  eld- 
est daughter  of  Jit7i7ie^,  third  Earl  of  Berkeley,RoBEB,T, 
and  Bertie,  who  was  in  orders,  and  died  unmarried 
in  1760. 

Robert,  his  second  son,  is  the  subject  of  this  me- 
moir. The  Editor  has  not  been  able  to  discover  the 
exact  date  of  his  birth,  which  must  have  been  about 
the  year  I7O8.  He  received  his  education,  like  Lord 
Mansfield,  at  Westminster;  and  was  entered  at  St. 
John*s  College,  Oxford,  on  the  19th  of  November, 
1724,  when  he  is  stated  to  have  been  only  sixteen 
years  of  age.  On  the  3d  of  November,  I727,  he  was 
elected  a  fellow  of  All  Souls ;   but  not  being  of 
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founder's  kin,  was  not  admitted  till  the  following 
year.  He  took  his  degree  of  Master  of  Arts  on  the 
5th  of  Jufy,  1733. 

He  commenced  his  professional  career  by  entering 
at  the  Inner  Temple  on  the  ,1st  of  February,  1728 j 
and  was  called  to  the  Bar  by  that  Society  on  the  23d 
ofjimer,  173^(0).  His  family  connexions  induced 
him  to  make  choice  of  the  Western  Circuit,  of  which 
he  became  in  due  progress,  and  continued  to  the  last, 
the  acknowledged  leader.  He  was  also  Recorder  of 
Bath,  and  represented  that  place  in  Parliament  from 
the  year  1747  until  his  subsequent  elevation  to  the 
Seals  in  1757' 

In  the  House  of  Commons,  he  was  a  regular  sup- 
porter of  the  politics  of  Frederick,  Prince  of  fVales^ 
and  formed,  with  Sir  Thomas  Bootle,  (the  Chancellor 
of  the  Duchy,)  Dn  Lee,  Mr.  Forrester,  Hume  Camp* 
beU(J)),  and  Mr.  Hussey,  the  legal  portion  of  that 
party,  which  was  designated  by  the  appellation  of 
Leicester  House. 

In  the  publication  of  the  parliamentary  debates, 
Mr.  Henky^s  name   does    not  often  occur;    but 

(a)  He  was  admitted  to  the  Society  of  Lincoln's  Inn  on  the  22d 
of  Aprils  1745 ;  but  his  admission  was  only  for  the  purpose  of  hold- 
ing chambers^  as  he  continued  of  the  Inner  Temple,  of  which  he  was 
made  a  Bencher  in  Mich.  Term,  1751. 

(b)  Hume  CampbeU  was  Attomey-Oeneral  to  the  Prince,  but 
resigned  that  post  when  his  Royal  Highness  organized  his  last 
opposition.  Walpde  says,  that  he  was  supposed  to  have  received  a 
considerable  pension  for  his  succession.  He  afterwards  got  the 
office  of  Lord  Registrar  of  Scothind  for  life. 
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it  Jppoui^  fitNB  ffj^olCf  and  otiier 
flKmoin  and  letter^  dnt  he  was  a 
tnTCy  if  not  a  Terjr  enmicnt  and  saoceaBfbl, 

When  the  deadi  of  the  IVnice  deprhned  the  par^ 
of  their  head,  serend  of  the  memben  acceded  fiom 
it,  and,  like  the  shamelew  DoOmgiomy  made  over* 
fnrea  of  mbmiaBon  to  the  nrndsten.  Mr.  Hemlejf^ 
howevci,  oontioamg  firmly  attached  to  tibe  mmilj' 
of  hit  Tojal  patron,  aoqoiied  the  esteem  and  confi- 
dence of  die  Princess  Dowager,  and  laid  the  fimnda- 
tion  of  Aat  fiivour  with  the  future  Monarch,  to 
wUdi  he  was  inddited  for  great  part  of  his  subse- 
quent devatioo.  In  Michadmas  term,  17^f  he  was 
gmtified  with  the  ntuation  ci  Solicitor,  and  soon  af- 
terwards with  that  of  Attomejr-Genend  to  tiie  new 
Prince  of  Wakt,  and  in  consequence  of  that  appoint- 
ment, was  made  King's  CounseL 

In  May^  17^6,  an  in^xxtant  vacancy  was  occa- 
sioned by  the  sudden  death  ^  Lord  C.  J.  Bj/der. 
Murray^  in  accordance  with  his  constant  assertions 
that  he  meant  to  rise  by  his  profession,  and  not  by 
the  House  of  Commons,  insisted  upon  his  right,  as 
Attorney-General,  to  succeed  to  the  vacant  post.  It 
was  in  vain  that  the  Duke  of  Newcastle  used  every 
art  of  persuasion,  and  exhausted  every  inducement  to 
tempt  him  to  continue  in  the  House  of  Commons, 
It  is  even  said  that  great  offers(a)  were  made  to  him 


(a)  Walpole  mj%,  that  thej  offered  bim  the  Dudiy  o£  LtncMter 
ftr  hk,  with  a  pension  of  £2000,  penninioii  to  Temain  Attornej- 
General,  and  the  rerersion  of  the  First  TeDenhip  of  the  £xdieqQer 
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if  he  would  but  decline,  for  eight  months,  the  chief- 
justiceship  and  the  peerage  which  was  to  accompany 
it  Such  was  the  state  of  distress  to  which  the  dis- 
graceful loss  of  Minorca,  and  the  affair  of  Byng, 
had  reduced  the  minister.  Murray  at  last  pe- 
remptorily said  that,  if  he  was  not  to  be  Chief 
Justice,  neither  would  he  be  any  longer  Attorney- 
General;  and  accordingly,  after  the  situation  had 
been  vacant  upwards  of  five  months,  he  was  elevated 
to  it  on  the  6th  of  November,  1756. 

Several  other  important  legal  changes,  at  the  same 
time,  took  place  in  consequence  of  the  resignation  of 
the  Duke  o£ Newcastle,  and  the  establishment  of  what 
is  usually  termed  Mr.  Pitt's  first  ministry.  Lord 
Hardwicke  resigned  the  Great  Seal,  which  was  given 
in  commission  to  Lord  C.  J.  Willes,  Wilmot  and 
Smythe.  Mr.  Henley  having  been  knighted,  was  (as 
Walpole  asserts,  through  the  influence  of  Fojc)  ap- 
pointed to  the  situation  of  Attorney-General ;  and 
Charles  Yorke  was  made  Solicitor-General,  in  the 
room  of  Sir  Richard  Lloyd,  who  was  displaced.  Dur- 
ing this  short  administration,  and  the  unsettled  period 
which  succeeded  it.  Sir  Robert  Henley  continued  as 

for  his  nephew^  Lord  Stormont,  At  the  beginning  of  October,  they 
bid  up  to  £6000  a  year  in  pension.  They  pressed  him  to  stay  but  a 
mouthy  nay  only  to  defend  them  on  the  first  day.  All  this  is  pro- 
bably exaggerated^  and  tinctured  with  Walpole's  usual  spite  against 
the  Duke  of  Newcastk.  It  is  however  obvious^  from  the  circum- 
stance of  ministers  keeping  so  important  a  post  vacant  during  a  pe- 
ziod  which  included  a  whole  term  and  a  circuit,  that  some  difficult 
and  important  negotiation  was  on  foot  respecting  it. 

VOL,  I.  b 


«iia:  iatf  t^eD  lama  «^m  fgtmwgjM;  m  tibc  |na  cc 


ti>  tas:  Cxiort  of  CoBcaen'.     He 


m-l      -m.  »«  »  ' 


estnordzoarr  staX£'  at  poitia  viacii  kad 
praJiTd  br  tae  dbvaii  at  Mr.  PsHt  aid  Mr. 
htggCf  in  April,  VISTJ^  and  tiie  acdFe  box 
Jllci^iH  of  tbe  Kine  to  £ni 
v^ere  tQiUiiated  id  JwMt  br  the 
^AboA  took  place  betweai  LtkeOer^Hamst^  the  Doke 
dfKemasOe^  Mr.  Pin,  and  tbe  Tories  ;  and  tbe  so- 
irereigii  was  rdactantlv  oompelled  to  accept  an  ad- 
simstratkiD  cooiposed  erf*  a  omoD  of  these  dtsoocdaiit 


In  the  discu»oDs  previoos  to  the  final  ^irmnge- 
ment  of  tbe  ministrj,  considerible  difficoltr  was 
experienced  as  to  tbe  manner  in  which  the  Great 
Seal  was  to  be  disposed  oL  Lord  Mansfield,  whose 
acceptance  of  it  would  have  been  satis&ctofT  to  all 
parties^  was  known  to  be  unwilling  to  quit  his  less 
elevated^  but  more  permanent  situation.  It  was 
tfaerefore  ofl^ed  to  Lord  C.  J.  WiHes,  with  the  title 
of  Lard  Keeper,  but  without  a  peerage,  or  a  retiring 
pension*  The  prc^>osal,  however,  was  declined,  in 
the  hopes,  perhaps,  of  more  honourable  andadvan- 
tageous  terms*  The  arrangements,  in  the  mean  time, 
drew  to  a  close  without  even  a  repetiticm  of  the  ofier. 
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The  Duke  of  Newcastle,  who  conducted  the  nego- 
tiation with  Mr.  Fittj  earnestly  pressed,  as  the  king's 
particular  request,  that  Lord  Hardwicke  might  have 
a  seat  in  the  cabinet.  Mr.  Pitt  consented  upon  cer« 
tain  conditions,  one  of  which  was,  that  Sir  Robert 
Henley  should  have  the  Great  Seal;  a  stipulation 
which  had  been  made  on  the  part  of  Leicester^Housef 
as  the  reward  of  his  long  and  faithful  adherence  to 
its  politics  (a).  He  was  accordingly  elevated  to  that 
high  station  upon  the  terms  on  which  Willes  had 
refused  it  (ft),  and  was  on  the  SOth  of  June^  IJSJj 
sworn  into  the  office  of  Lord  Keeper  (c). 

His  new  and  elevated  situation  was  attended  with 

(a)  Care's  Mem.  of  Horatio  Lord  Walpok-  Life  of  Lord  ChaU 
ham.    Dodington's  Diary. 

{b)  Lord  Waldegrave  states  in  his  Memoirs  that  Lord  Northing* 
ton  received  with  the  Seals  a  retiring  pension  and  a  reversicm  of  a 
Tellership  of  the  Exchequer ;  but  this  is  erroneous. 

(c)  There  is  an  amusing  anecdote  respecting  this  transaction, 
which  the  Editor  has  frequently  heard  the  late  Lord  EUenborough 
relate  with  his  characteristic  humour.  After  the  Chief  Justice  of 
the  Common  Pleas  had  refused  the  Seals,  the  Attomey-Cknerai 
called  upon  him  one  day  at  his  villa,  and  found  him  walking  in  hia 
garden,  highly  indignant  at  the  affront  which  he  considered  he  had 
received  in  an  offer  so  inadequate  to  his  pretensions.  He  instantly 
entered  into  a  detailed  account  of  his  grievances,  concluding  his 
statement  by  asking  whether  any  man  of  spirit  could,  under  such 
circumstances,  have  accepted  such  an  offer ;  adding,  "  Would  you, 
Mr.  Attorney,  have  done  so  ?"  Henley,  thus  appealed  to,  gravely  told 
him,  that  it  was  too  late  to  enter  into  such  a  discussion,  as  he  was 
then  waiting  upon  his  lordship  in  order  to  inform  him  that  he  had 
actuaUy  accepted  them. 
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no  small  degree  of  difficulty  and  anxiety.  To  fol- 
low,  as  his  almost  immediate  successor,  the  great 
and  accomplished  magistrate  who  had  held  the 
Great  Seal  for  nearly  twenty  years  with  such  ex- 
traordinary reputation,  was  in  itself  no  enviable 
task.  He  had  besides  the  mortification  of  being 
compelled^  for  nearly  three  years,  to  preside  in  the 
House  of  Lords  as  a  Commoner;  while  the  office  of 
directing  that  assembly,  when  sitting  in  its  judicial 
capacity,  devolved  exclusively  upon  Lord  Hardwicke 
and  Lord  Mansfield.  As  they  were  neither  of  them 
united  with  the  new  Lord  Keeper  either  by  personal 
or  political  connexions,  and  were  supposed  to  regard 
his  elevation  with  no  very  favorable  aspect,  appeals 
from  the  Court  of  Chancery  became  as  frequent,  as 
the  exclusion  of  all  Law  Lords  from  the  House,  du< 
ling  the  period  that  Lord  Hardwicke  was  Chancel- 
lor, had  rendered  them  uncommon. 

It  is  nevertheless  remarkable,  that,. during  the  Nine 
years  in  which  Lord  Northington  held  the  Seals,  as 
Keeper  and  Chancellor,  there  were  but  six  of  his 
decrees  which  were  ever  either  reversed  or  ma- 
terially varied  by  the  House  of  Lords  (a).  Whether 
the  conclusions  to  which  the  House  arrived,  even  in 
these  few  instances,  were  in  unison  with  the  received 

(a)  They  consist  of  the  following:  Attomey'General  v.  WaU,  4 
Bro.  P.  C.  Ed.  Tond.  665.  Richardson  v.  Chapman,  Tib.  318. 
Pelham  v.  Gregory,  3  ib,  204,  Earl  of  Buckinghamshire  v.  Drury, 
V6L  II.  60,  3  ib.  492.  Herbert  r.  Earl  Powis,  1  ib.  145.  Lord 
Beaulieu  v.  Earl  of  Cardigan,  3  ib.  277- 
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Opinions  of  the  profession ;  whether  some  of  them 
have  not  with  justice  encountered  the  disapprobation 
of  succeeding  judges,  it  is  not  now  important  to  con- 
sider. It  is  sufficient  to  assert,  that  they  have  in  no 
degree  impaired  the  great  authority  of  Lord  Nortli^ 
htgton's  name.  It  may  here  too  be  observed,  that  the 
number  of  his  decisions  which  have  been  overruled 
or  shaken  by  subsequent  determinations,  is  extremely 
small ;  and  that  in  some  instances,  where  later  deci« 
sions  had  gone  in  contradiction  to  his  declared  opi- 
nions, maturer  deliberation  and  more  extensive  in- 
quiry into  principles  and  cases  have  established  the 
authority  of  the  original  determination. 

Lord  Hardwicke^s  strong  personal  influence  over 
George  the  Second,  and  that  monarch's  natural  jea- 
lousy of  the  Lord  Keeper's  connexion  with  Leicester^ 
Hotise^  would  probably  have  excluded  him  from  the 
honour  of  the  peerage  during  that  reign.  It  was  to 
the  accident  of  Lord  Ferrers^s  trial  that  he  owed  hi* 
•  immediate  elevation  to  it.  It  was  thought  proper 
that  the  first  law  officer  should,  on  that  occasion,  as 
usual,  preside  as  Lord  High  Steward.  He  was  ac- 
cordingly, by  letters  patent,  bearing  date  the  27th 
ofMarch,  I76O,  created  Baron  Henley  of  The  Grange, 
in  the  county  of  Southampton :  but  he  still  continued 
to  hold  the  Great  Seal,  with  the  title  only  of  Lord 
Keeper. 

Horace  JValpole,  both  in  his  Memoirs  and  his  pri- 
vate correspondence,  notices  with  much  spleen  the 
want  of  dignity  in  the  Lord  High  Steward  in  the 
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conduct  of  this  memorable  trial.  It  is  difficult  to 
know  the  exact  degree  of  credit  which  can  be  given 
to  the  representations  of  a  writer,  actuated,  like 
Walpolef  ,vfiih  such  indiscriminate  malignity  towards 
every  public  man  of  every  party.  The  truth  of  the 
charge,  therefore,  cannot  now  be  ascertained ;  nor, 
if  true,  is  it  one  of  great  importance.  It  must  how- 
ever be  observed,  that  the  sentence  in  which  judg- 
ment was  pronounced  upon  the  unhappy  Prisoner, 
is  one  of  the  best  specimens  of  judicial  eloquence  in 
existence.  It  is  at  once  grave,  simple,  dignified  and 
affecting  (a). 

The  accession  of  George  the  Third  made  a  ma- 
terial alteration  in  the  Lord  Keeper's  fortunes  and 
prospects.  The  situation  to  which  he  had  been 
raised  by  the  force  of  unforeseen  political  combina- 
tions, and  which  he  had  retained  in  opposition  to  the 
wishes  of  the  late  monarch,  he  now  enjoyed  in  the 
full  confidence,  and  favour  of  the  present.  His  new 
master  conferred  upon  him  an  early  and  flattering 
mark  of  his  regard,  which  was  soon  followed  by  a 
liberal  extension  of  honours  and  patronage*  On 
the  l6th  of  January,  I76I,  having  delivered  the 
Great  Seal  to  his  Majesty,  he  received  it  back  with 
the  title  of  Lord  Chancellor.  By  letters  patent, 
bearing  date  the  19th  of  May y  1764,  he  was  created 

(a)  The  reader  will  find  it  inserted  in  the  Appendix.  It  is  curious 
to  observe^  that  Mr.  Justice  BuU^r  in  pronouncing  judgment  of 
death  upon  Donnellan,  adopted  several  sentences  from  Lord  Norths 
ingtqn'b  address  verbatim. 
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an  Earl  by  the  title  of  Earl  of  Northington,  in  the 
county  of  Southampton  ;*  and  on  the  21st  of  the  fol- 
lowing August^  on  the  death  of  the  Marquis  otCaer- 
narvorif  was  made  Lord  Lieutenant  of  Hampshire. 

The  station  of  Lord  Chancellor  continued  to  be 
occupied  by  him  under  the  three  successive  adminis- 
trations of  Lord  Bute,  the  Duke  of  Bedford^  and 
Lord  Rockingham.  His  health,  however,  had  latterly 
become  extremely  precarious :  his  constitution  was  so 
impaired  by  severe  and  repeated  attacks  of  the  gout, 
that  he  had  frequently,  and  for  considerable  inter- 
vals, been  incapacitated  from  performing  the  labo- 
rious duties  of  his  office.  He  had  therefore  for  some 
time  desired  an  honourable  and  quiet  retreat.  The 
feeble  state  also  of  the  Rockingham  administration, 
to  which  he  had  never  been  cordially  attached,  in- 
duced him,  possibly,  to  contribute  his  endeavours 
to  effect  a  change  by  which  this  retreat  might  be 
secured.  It  is  certain,  at  least,  that  the  immediate 
and  apparent  cause  of  their  dismissal  may  be  attri- 
buted to  him.  A  report,  drawn  up  by  the  Attorney 
and  Solicitor-General  for  the  civil  government  of 
Quebec^  having  been  submitted  to  the  cabinet,  the 
Lord  Chancellor  condemned  the  measure  with  un- 
usual acrimony  and  indignation. 

According  to  Mr.  Adolphiis*s  account  of  this  trans- 
action, (whose  private  information  respecting  thfe 
events  of  this  period  is  extremely  valuable,)  at  the  first 
meeting  of  the  cabinet  which  took  place  at  the  Lord 
Chancellor's  house,  he  declared  an  entire  disappro- 
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bation  of  the  report,  objected  to  some  particular  re- 
gulations, and  gave  it  as  his  opinion  that  no  proposi- 
tions could  be  sanctioned  by  the  cabinet  till  they  had 
procured  a  complete  code  of  the  laws  of  Canada ;  a 
suggestion  which,  if  complied  with,  would  occasion 
the  delay  of  a  whole  year.  The  Lord  Chancellor 
also  complained  of  some  instances  of  inattention 
which  he  had  experienced.  The  meeting  was  dis- 
solved without  coming  to  any  definitive  resolution, 
and  before  a  new  one  could  be  convened  he  declared 
his  resolution  to  attend  no  more. 

On  a  subsequent  day,  Lord  Northington  obtained 
an  audience  from  the  King,  when  he  informed  him 
that  his  ministry  could  go  on  no  longer :  he  declined 
in  terms  of  the  utmost  plainness  attending  any  more 
cabinet  meetings,  and  recommended  his  Majesty  to 
send  for  Mr.  Pitt.  This  advice  having  been  fa- 
vourably received,  the  royal  commands  were  given 
to  the  Chancellor  to  confer  with  that  statesman  on 
the  subject  of  a  new  ministry.  This  conference, 
which  took  place  on  the  12th  of  Jubf^  1766»  ^^ 
opened  by  the  offer  of  a  carte  blanche  ;  General  Con^ 
mry,  who  retained  his  situation  as  Secretary  of  State, 
assisting  in  the  negotiation.  Mr.  Pittf  thus  supported, 
formed  the  plan  of  the  new  administration  without 
communication  with  Lord  Temple^  who  was  on  the 
following  day  sent  for  from  Stowe,  and  on  the  15th 
had  an  audience  with  the  King,  at  which  Lord 
Northington  was  present.  After  an  unsatisfactory 
conference  between  Lord  Temple  and  Mr.  Pitt  on 
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the  following  day,  at  which  the  former  found  that 
all  the  situations  had  been  disposed  of,  without  due 
regard  to  himself  or  his  friends ;  a  last  interview 
took  place  between  Lord  Temple  and  the  Chancellor 
on  the  evening  of  the  17th,  when  he  told  him  that 
the  farce  was  at  an  end,  the  mask  taken  off,  and 
that  he  need  not  have  sent  for  him  out  of  the  coun- 
try, as  there  never  was  any  serious  intention  of  em- 
ploying him.  Thus  was  the  friendship  between  the 
two  brothers-in-law,  which  had  existed  for  so  many 
years,  dissolved  in  anger,  and  Mr,  Pitt  left  to  the 
formation  of  a  ministry  embarrassed  by  the  secession 
of  so  powerful  a  coadjutor. 

The  result  of  the  negotiations,  as  it  related  to  the 
public,  was,  that  the  Duke  of  Grafton  was  placed  at 
the  head  of  the  Treasury ;  Charles  Towmhend  was 
made  Chancellor  of  the  Exchequer,  with  the  lead  of 
the  House  of  Commons ;  Lord  Shelbume  was  ap- 
pointed Secretary  of  State  for  the  southern  depart- 
ment ;  and  Lord  Camden  was  raised  to  the  office 
of  Lord  Chancellor ;  the  Marquis  of  Granby  was 
placed  at  the  head  of  the  Admiralty  j  and  Mr.  Pitt^ 
though  in  fact  Prime  Minister,  took  the  office  of 
Privy  Seal,  and  was  created  an  Earl. 
'  As  far  as  this  arrangement  affected  Lord  Norths 
ingtan  personally,  his  desired  retirement  was  pra" 
vided  for  in  the  most  honourable  and  gratifying 
terms.  He  was  appointed  to  the  easy  station  of 
President  of  the  Council,  with  an  additional  pension 
of  ^2000  per  annum,  and  a  stipulation  for  an  in- 
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crease  of  that  pension  to  ^4000  per  annum  on  his 
resignation  of  the  office :  the  reversion  of  the  Hana- 
per  for  two  lives,  after  the  demise  of  the  Duke  of 
ChandoSf  was  also  secured  to  him.  Accordingly,  on 
the  30th  of  Jidy,  I766,  he  took  his  seat  as  President 
of  the  Council,  and  the  Great  Seal  was  delivered  to 
Lord  Camden* 

The  gout,  which  had  become  more  frequent  and 
violent  in  its  attacks,  soon  rendered  it  impossible 
for  him  to  retain  his  new  situation.  The  last  effort 
of  his  public  life  was  a  very  powerful  and  manly 
speech,  which  he  delivered  on  the  debate  in  Novem- 
ber^ 1766,  on  the  Address  respecting  the  Embargo 
which  had  been  laid,  in  consequence  of  the  scarcity, 
upon  the  ships  preparing  to  sail  with  cargoes  of 
grain  (a).  In  the  end  of  June^  yiGrj^  he  declared 
to  his  Majesty  his  resolution  to  resign,  in  conse- 
quence of  his  ill  state  of  health,  and  his  inability  to 
attend  the  duties  of  his  post.  From  that  time  to  his 
death,  which  happened  on  the  14th  of  January^ 
1772,  he  took  no  further  part  in  public  business. 

"  Lord  Nor  thing  toUf*'  (as  has  been  truly  observed 
by  the  very  highest  living  authority  (/>),)  "  was  a 
great  lawyer  and  very  firm  in  delivering  his  opinion.'* 
He  brought  with  him  to  the  Bench  a  profound  and 
extensive  knowledge  of  the  law,  an  enlarged  and 
vigorous  understanding,  a  firm  and  decisive  mind. 

(a)  This  speech  is  not  in  the  Parliamentary  Debates :  it  is  ab- 
stracted at  some  length  in  Mr.  Thackeray^s  Life  of  Lord  Chatham, 
(6)  Lord  Eldon,  6  Fes,  640.  3  Bos.  and  Pul  315. 
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Their  effects  were  soon  felt  in  an  admirable  despatch 
of  the  business  of  his  court ;  and  they  are  conspicu- 
ous in  the  clear,  simple, and  manly  style  of  his  judg- 
ments (a). 

In  private  life  he  is  reported  to  have  been  an  ex- 
tremely agreeable  companion.  Fond  of  the  pleasures 
of  convivial  society  (b\  he  animated  it  by  a  strain 
of  vigorous  wit,  and  an  originality  of  expression 
in  which  he  was  followed,  and  perhaps  outdone,  by 
his  great  successor,  Lord  Thwrlcyw.  Indeed,  in  se- 
veral of  their  colloquial  peculiarities,  in  a  certain  con- 
tempt of  all  false  pretence,  and  perhaps  a  blameable 
disregard  of  some  of  the  minor  regulations  of  polite 
society,  there  was  a  strong  resemblance  between  these 
two  eminent  men.  But  here  the  parallel  stops :  for 
as  Lord  Thurlow  excelled  him,  as  indeed  he  did 

(a)  The  general  reader  may  peruse  with  interest  the  case  of  iVbr- 
Um  y.  lUU^,  VoL  II.  p.  286.  where  Lord  Northington  set  aside  a 
security  obtained  by  a  methodist  preacher  from  a  woman  in  a  state 
of  rdigious  delusion ;  and  the  judgment  in  the  great  case  on  John, 
Duke  of  Marlborough's  vnH,  Vol.  I.  p.  404.  the  style  of  which  rises 
to  a  tone  of  eloquence  not  frequently  found  in  arguments  purely 
technicaL  The  professional  reader  may  be  particularly  referred  to 
the  judgments  in  Fansharv  v.  Rotheram,  VoL  I.  p.  276.  Drury  v. 
Drury,  Vol.  II.  p.  39.  and  the  great  case  of  Burgess  v.  Wheate, 
VoL  I.  p.  177*  as  most  finished  specimens  of  judicial  reasoning. 

(6)  George  III.  used  to  relate  with  great  delight  the  circumstance 
of  Lord  Northington  requesting  his  permission  to  abolish  the  Chan- 
cellor's evening  sittings  on  Wednesdays  and  Fridays  during  term, 
in  order  that  he  might  have  time  to  finish  his  bottle  at  his  leisure ; 
a  permission  which  his  Majesty,  for  so  excellent  a  reason,  most  gra- 
ciously accorded. 
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most  other  men,  in  the  immense  vigour  and  capacity 
of  his  mind,  so  on  the  other  hand,  it  must  be  recorded 
that  Lord  Northington,  notwithstanding  a  certain 
roughness  of  manner,  and  peculiarity  of  diction, 
possessed  many  of  the  accomplishments  and  all 
the  virtues  which  adorn  domestic  life.  He  was  a. 
sincere  and  generous  friend  (a),  an  affectionate  hus- 
band, and  an  indulgent  parent.  The  delight  which  he 
experienced  in  the  society  of  his  daughters,  and  espe- 
cially of  Lady  Bridget  Tollemache,  was  a  constant 
relief  to  him  after  the  fatigues  of  public  life ;  and  as  the 
wit  and  powers  of  conversation  of  this  his  eldest  and 
favourite  daughter  were  of  the  most  brilliant  order, 
he  derived  equal  pride'  and  satisfaction  from  their 
display. 

Lord  Northington  was  in  his  person  of  the  middle 
height,  and  rather  thin.  His  portrait,  by  Hudson^ 
represents  him  as  extremely  handsome  in  the  face, 
and  as  retaining,  even  after  his  elevation  to  the  Seals, 
a  degree  of  colour  and  freshness  which  is  not  often 
preserved  by  those  who  have  won  their  way  to  this 
exalted  station. 

He  married  in  December ,  17*3,  Jane,  daughter 
and  co-heiress  of  Sir  John  Hubandj  of  Ipsley  in  the 
county  of  Warwick^  Bart,  by  whom  he  had  the  fol- 
lowing children :  Robert^  his  only  son,  the  second 
Earl  of  Northington^  who  was  Lord  Lieutenant  of 

(a)  Mr.  Hardy,  in  his  Life  of  Lord  Charlemont,  Vol.  II.  p.  51. 
relates  a  very  honourable  instance  of  his  kindness  to  Mr.  Pratt , 
afterwai^s  Lord  Chancellor  Camden  ;  the  truth  of  which,  however^ 
the  Editor  has  no  means  of  ascertaining. 
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Ireland  during  Lord  NortVs  coalition  administration, 
and  who  died,  without  ever  having  been  married,  in 
1787.  And  five  daughters,  1st,  Bridget^  who  mar- 
ried first  the  Honourable  Robert  Lane^  eldest  son 
of  George,  Lord  Bingley^  and  secondly  the  Honour- 
able John  Tollemachej  son  of  Lionel^  Earl  of  Dysartj 
and  who  surviving  her  only  son  Lionel  Tollemache, 
killed  at  the  siege  of  Valenciennes,  died  without  issue. 
2d.  Janey  married  to  Sir  WiUoughby  Aston,  Bart., 
and  who  died  without  issue.  3d.  Mary^  second 
wife  of  the  Earl  of  Ligonier,  and  afterwards  mar- 
ried to  Viscount  fVentworthf  who  also  died  without 
issue.  4th.  Catherine,  first  wife  of  the  present  Earl 
of  Coventry,  who  also  died  without  issue.  And  5th. 
Elizabeth,  married  Sir  Morton  Eden,  K.B.  (after- 
wards created  Lord  Henley,)  who  died  on  the  20th  of 
August,  1821,  and  of  whom  the  Editor  of  these  vo- 
lumes, having  become  the  eldest  surviving  son,  is  the 
grandson,  and  now  the  heir  at  law  of  Lord  Chancel- 
lor Northington. 
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MERRY  V.  RYVES.  1757. 

tr.  s        .  l^th  &  15th 

£t  e  contra,  july 

(Reg.  Lib.  Min.  Trin.  I767.;  ^J;  ggg 

^HORGE  RYVES,  by  indenture  bearing  date  the  Mairiage  held  to 

ast  of  November,  I7O8  (a),  pursuant  to  a  solemn  pro-  J^^^^gJ 

^iBe  made  to  his  father  to  provide  for  his  sisters,  charged  A,,  whose  con- 
sent was  neces- 

(a)  Sec  Berkeley  v.  Ryder,  cause  had  married  another  of  ^wy*  agreed  to 

2  Ves,  623.  (should  be  Berke^  the  sisters,  and  the  probabi-  provided  ^ro- 

^r.Ifyves,Reg.Lib.A.  1753,  lity  of  this  bill  being  filed  is  per  settlement 

fol  361.)  The  plaintiff  in  that  there  alluded  to.  wd  Jefer^*to 

B.  to  prepare 
one,  which  was  accordingly  done ;  and  though  there  was  afterwards  some  alter- 
cation between  A.  and  the  proposed  husband,  who  signified  his  intention  of  re- 
linquishing his  addresses,  yet  the  consent  having  been  obtained  without  misrepre- 
sentation, neld  that  it  could  not  be  retracted :  otherwise,  if  it  had  been  obtained 
by  deceit  or  fraud. 
Interest  refused  upon  a  stale  demand. 
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1757-  certain  estates  with  a  term  of  1000  years,   the  trusts 

-T'"'*'  whereof  were  declared  to  be  to  raise  by  sale  or  mortgage 

t,.  cflOOO  each  for  the  sisters  of  the  said  George  Ryves  (of 

Ryves.  whom  the  plaintiBTs  mother  was  one),  to  be  paid  them 
respectively,  at  and  upon  their  respective  days  of  mar- 
riage, so  as  they  respectively  married  with  the  consent  of 
the  said  George  Ryves^  Ann  Ryvesy  their  mother,  and 
Thomas  Heysham^  and  the  survivors  or  survivor  of 
them ;  but  in  case  any  or  either  of  them  should  marry 
without  such  consent,  it  was  declared  that  she  or  they  so 
marrying,  should  not  receive  such  ^1000,  neither  should 
any  money  be  raised  for  or  paid  to  her  or  them  so  mar- 
rying without  consent 

The  bill,  in  the  former  of  these  causes,  was  to  have  the 
sum  of  <f  1000  raised  and  paid  to  the  plaintiff  for  the 
marriage-portion  of  his  mother,  with  interest  for  the 
same  from  the  time  of  her  marriage  with  his  father  in 
1721 9  which  was  charged  in  the  bill  to  have  been  with 
such  consent  as  required  in  the  deed.  The  cross  bill  was 
for  a  discovery,  and  to  be  quieted  in  possession. 

It  appeared  in  evidence  that  Anthony  Merry^  the 
plaintiff^s  father,  was  a  man  of  very  considerable  fortune, 
and  had  paid  his  addresses  to  Miss  Ryves,  In  June 
1721,  he  wrote  to  George  Ryves^  her  brother,  stating 
that  he  had  been  in  his  sister''s  company,  and  supposed 
he  had  gained  her  affections,  and  desires  his  consent  as 
a  father.  George  Ryves^  in  answer,  stated,  "  that  the 
proposal  he  made,  though  late,  he  should  not  oppose  ; 
that  his  character  and  circumstances  were  extraordinarily 
good ;  that  he  should  leave  the  management  of  the  settle- 
ment to  Mr.  Brucer,  and  that  he  would  abide  by  Mr. 
Bru€er''8  agreement  on  the  settlement."^ 

Brucer  accordingly  prepared  the  articles ;  the  mother 
and  trustee  consented ;  the  mother  being  a  witness  to  the 
articles,  whereby  i^SOOO  was  settled.     Before  the  mar- 


CASES  IN  CHANCERY. 


riage  some  difference  arising*  between  Mr.  Merry  and 
the  brother,  the  latter  absolutely  forbad  the  marriage ; 
and  it  appeared  that  Mr.  Merry^  in  a  letter  to  the  bro- 
ther, gave  up  his  addresses,  and  wished  the  lady  a  better 
husband.  Some  time  after,  however,  without  any  fur- 
ther application  to  the  brother,  the  marriage  was  had, 
and  now,  the  plaintiff's  father  and  mother  being  dead, 
and  the  plaintiff  the  only  child  of  the  marriage,  the  ques- 
tion was,  whether  he  is  entitled  to  have  the  <f  1000  raised 
and  paid  to  him. 

The  Attorney-General,  Mr.  Wilhraham^  and  Mr.  de 
Greyy  for  the  plaintiff. 

The  case  divides  itself  into  two  questions:  first,  whe- 
ther it  appears  upon  the  evidence  that  any  consent  was 
given  to  the  marriage  by  George  Ryves,  the  plaintifTs 
uncle ;  and  if  so,  then,  secondly,  whether  such  consent 
could  afterwards  be  revoked. 

The  court,  in  all  cases  of  this  kind,  favours  marriage 
as  much  as  possible,  and  does  not  consider  the  consent  to 
be  like  an  interest,  but  as  a  trust  to  guard  against  im- 
provident  marriages,  and  whoever  has  to  execute  it  must 
use  a  parental  discretion  and  tenderness.  The  court, 
therefore,  will  compel  a  consent  in  a  reasonable  case,  and 
consider,  in  support  of  a  portion  so  fettered,  the  grounds 
and  reasons  upon  which  the  consent  is  refused.  In  many 
cases  constructive  consents  have  been  held  sufficient,  and 
the  court  has  said,  where  there  was  a  privity  to  the  en- 
gagement of  the  parties,  that  no  dissent  was  a  tacit  con- 
sent, Mesgrett  v.  Mesgrett  (a),  Farmer  v.  Compton(b), 
Peyton  v.  Bury  (c),  Daley  v.  JDesbouverie  (d),  and  in  a 
case  cited  in  1  Mod.  310,  verbal  consent  was  held  good, 
though  a  consent  in  writing  was  required.     In  the  pre- 


(a)  2  Fern.  580. 

(b)  1  Ch.  Ca.  1. 


{c)  2  P.  JVms.  626. 
id)  2  Atk.  261 . 
32 
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1757-  sent  case  there  was  a  plain  constructive  consent  by  the 

Merby        brother  in  referring  the  phdntiflTs  father  to  Mr.  Brucer ; 

V.  and  the  marriage  articles  being  made  with  Mr.  Brucer\ 

Ryvbs.         approbation.     The  consent  was  given  upon  condition  of 

Mr.  Mernf%  making  a  settlement ;  and,  by  Mr.  Merrt^s 

subsequent  proceeding,  that  consent  became  absolute. 

Secondly 9  It  is  a  rule,  that  if  the  parties  who  are  to 
consent,  permit  the  courtship  to  go  on,  and  the  young 
persons  to  meet  on  the  foot  of  a  marriage,  that  this  is  a 
constructive  consent ;  and  having  been  instrumental  in 
engaging  their  affections,  they  shall  not  afterwards  be 
permitted  to  revoke  it,  or  by  a  subsequent  dissent  to 
deprive  the  parties  marrying  of  the  portion.  In  the  late 
case  of  Lord'  Strange  v.  Smith  (a).  Lord  Hardtcicke 
held,  that  the  mother  having  so  encouraged  the  marriage, 
it  amounted  to  a  consent  which  she  could  not  afterwards 
revoke.  In  the  case  of  Campbell  v.  Ijn'd  NettermUe  (6), 
in  Dom.  Proc.  \^S^^  encouragement  had  been  given  by 
the  father,  who  afterwards  openly  withdrew  his  consent ; 
but  still  continued  privy  to  the  courtship,  and  never  op- 
posed. The  Court  of  Chancery  in  Ireland  thought  it  a 
good  consent,  and  the  House  of  Lords  affirmed  the  decree. 

As  to  interest,  it  is  the  invariable  rule  of  this  court  to 
give  interest  from  the  time  the  right  has  vested.  A 
legacy  is  always  paid  with  interest  from  the  end  of  the 
year  after  the  testator's  death,  otherwise  the  court  would 
be  always  inquiring  whether  the  executors  made  interest. 

The  Solicitor-General,  Mr.  Pechell,  and  Sir  Anthony 
Abdy  for  the  defendants. 

This  is  a  case  of  great  hardship.  The  portion,  if  ever 
due,  is  not  claimed  till  thirty-six  years  after  it  has  become 
so :  no  notice  is  given  to  the  remainder-man  of  the  claim, 
but  he  is  suffered  to  spend  the  rents  and  profits.     It 

(ff)  Amb.  263.  (6)  CiU  2  Ves.  534. 
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k  admitted,  that  the  plaintiff  must  shew  a  final  conclusive 
consent  In  the  case  of  the  legacy,  if  there  be  no  limita- 
tion over,  it  is  only  in  terrorem ;  but  where  it  is  money 
to  be  laid  out  in  land,  it  is  a  condition  precedent,  a 
qualification  or  description  which  must  be  complied  with. 
Whether  the  consent  in  the  present  case  was  ever  given 
or  not,  there  is  at  least  no  doubt  but  that  it  was  revoked. 
Mr.  Ryves  consents,  but  demands  a  settlement.  Mr. 
Merry  upon  that  relinquishes  the  union.  The  plaintiff, 
therefore,  claiming  under  Mr.  Merry^  must  shew  a  con- 
sent subsequent  to  that  relinquishment,  for  he  does  not 
proceed  upon  the  faith  of  the  first  treaty.  It  is  said, 
that  the  consent  being  given,  it  is  not  revocable.  It 
would  be  very  impolitic  to  make  it  irrevocable.  A  thou- 
sand new  views,  in  which  the  intended  husband'^s  cha- 
racter might  appear,  would  justify  such  a  revocation. 
Mr.  Merry^  in  refusing  to  make  a  settlement,  evinced 
such  a  perverseness  of  disposition  as  fully  justified  Mr. 
Ryvea  in  withdrawing  his  consent. 


1757. 
Merry 

V, 

Ryvbs. 


The  Lord  Keeper. 
In  order  to  decree  according  to  the  prayer  of  this  bill, 
Mrs.  Merry  must  be  brought  within  the  condition  for 
raising  the  portion,  and  I  am  of  opinion  that  she  is  so. 
The  court  has  always,  in  cases  of  this  nature,  considered 
the  question  of  consent  with  great  latitude,  adhering  to 
tbe  spirit  and  not  the  letter.  The  maxim,  qui  tacet 
wiia  loquitur y  has  therefore  been  respected,  and  construc- 
tive consents  have  been  looked  upon  as  entitled  to  as 
Buck  r^ard  as  if  conveyed  in  express  terms.  Even 
iqxm  penal  statutes,  where  consent  to  an  act  constitutes  the 
crime,  it  has  been  held  not  to  be  necessary  to  prove  that 
it  was  actually  given ;  but  what  amounts  to  it  has  always 
ken  ccmsidered  sufficient.     For  this  reason,  and  upon 
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1757. 
Merry 

Ryvss. 


the  authority  of  the  cases  of  Mesgrett  v.  Meagreti,  and 
the  others  which  have  been  cited  at  the  bar,  I  must  con- 
sider what  appears  to  have  been  done  by  Mr.  George 
Hyves  as  a  consent  given  by  him  to  Mr.  Merry*s  mar- 
riage. 

The  question  then  will  be,  whether  such  consent  could 
be  afterwards  retracted;  and  I  am  of  opinion  that  it  could 
not,  though  I  think  that  it  might  have  been  if  it  had  been 
obtained  through  any  deceit  or  fraud;  but  nothing  of 
that  kind  appears,  or  is  even  imputed  in  the  present 
case.  Here  is  no  auppressio  veri,  or  stiggestio  falsiy  or 
any  misrepresentation  whatsoever.  A  plain  constructive 
consent  is  given  on  a  settlement  being  made,  and  this  is 
referred  to  Mr.  Brucer;  and  though  there  was  afterwards 
some  altercation  about  the  settlement,  yet  a  reasonable 
one  is  made.  Here  is  <jP3000  settled  for  her  <f  1000,  and 
the  whole  is  done  with  the  approbation  of  Mr.  BruceVf 
which  makes  the  consent  pure  ab  initio.  Besides,  »wise 
man,  or  at  least  one  whose  wisdom  I  can  measure,  might 
in  such  a  case  as  this,  where  there  appears  to  have  been 
a  gr^at  superiority  of  fortune  on  the  side  of  the  proposed 
husband,  see  reason  not  to  require  any  settlement  at  all, 
or  to  accept  of  such  as  might  be  offered. 

It  must  be  taken  therefore  that  here  there  was  a  con- 
sent ;  and  this  consent  being  pure  ab  initioy  not  obtained 
by  any  fraud  or  misrepresentation,  I  am  of  opinion  that 
it  could  not  be  retracted.  It  would  otherwise  be  a  most 
cruel  thing  to  suffer  young  persons  to  contract  and  enter- 
tain affection,  and  then  ad  libitum  withdraw  the  consent. 
The  present  case  is  in  this  respect  like  the  case  of  Lord 
Strange^  who  made  his  addresses  to  Miss  Smithy  in 
which  he  was  encouraged  by  her  mother,  but  her  consent 
not  being  made  necessary  in  writing,  this  encouragement 
of  the  courtship  was  held  by  Lord  Hardwicke  a6  sufficient 
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to  dispense  with  the  condition,  and  amounted  to  a  con- 
sent which  she  could  not  revoke  (a). 

I  must  therefore  declare  that  the  plaintiff  is  entitled  to 
have  this  <£^1000  raised  with  interest.  I  shall  however 
decree  interest  no  further  back  than  from  the  time  of 
filing  the  bill,  which  is  the  9th  of  August  1754.  It  has 
been  argued,  that  interest  ought  to  be  paid  as  for  the 
detention  of  a  debt  from  the  time  the  right  accrued  by 
the  marriage  of  Mrs-  Merry ^  in  1721.  But  I  know  of 
no  rule  that  interest  is  to  be  paid  pro  detentione  debiti^ 
bat  under  circumstances  which  are  under  the  sound  dis- 
cretion of  the  court  to  judge  of:  and  if  persons  having 
rights,  especially  in  such  a  case  as  this,  will  lie  by  for 
such  a  length  of  time  without  making  any  demand,  they 
ought  to  suffer  for  it.  To  decree  otherwise  might  undo 
fiunilies,  who  by  such  long  acquiescence  have  reason  to 
think  themselves  discharged  from  such  stale  demands  (6). 


1757. 
Mehry 

V. 

Ryveb. 


(a)  The  same  principles  as 
to  consent  to  marriage^  and 
th^  right  of  retracting  it^  have 
been  recognized  and  adopted^ 
in  (yCaUaghan  v.  Cooper,  5 
Ves.  117-  Dashrvood  v.  Lord 
Bulkeky, 10  Ves.230.iyAgui^ 
lar  V.  Drinkwater,  2  Ves,  & 
Be.  225.  Clarice  v.  Parker, 
19  Ves.  I.  Pollock  V.  Croft,  1 
Meriv.  181.  Garret  v.  Prilty, 
(reported  2  Vem.  293.)  cor- 
rected and  extracted  from  the 
Raster's  Book,  3  Meriv.  1 19. 


Vide  also  the  Editor's  note  to 
Scott  V.  Tyler,  2  Bro,  C.  C. 
488^  and  Long  v.  Ricketts,  2 
S.  &  S.  179.  Smith  V.  Co»- 
dery,  ib.  358. 

(6)  Interest  upon  a  portion 
refused  on  similar  grounds. 
Barrington  v.  O'Brien,  1  Ba. 
&  Be,  173 As  to  the  gene- 
ral doctrine  respecting  inter- 
est, vide  the  Editor's  note  to 
Creuze  v.  Lofvth,  4  Bro.  C.  C. 
316. 
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1757.  WEBB  V.  LORD  LYMINGTON. 

3cl  August. 
CU,  8  Ves.  525.  WEBB  V.  WEBB. 

Et  i  contra. 
(Reg.  Lib.  Min.  THn,  I767.) 
Title-deeds  deli-        Lieutenant-Geneeal  Webbhy  his  will,  bearing  date 

court  to  tenant     ^^  ^^th  of  December ,  17^9  devised  his  real  estates  to 

for  life,  except      jjig  g^n  Barldse  Richmond  Webb  for  life,  remainder  to 
when  brought        -.^  ,,  .,  ,.  »i»».  . 

into  court  under  his  first  and  other  sons,  remainder  to  his  son  John  Rtch- 

an  order  for  safe  ,„^,^   j^ebb  for  life,  remamder  to  his  first  and  other 
custody. 

sons,  remainder  to  his  daughters  as  tonants  in  common : 

and  he  gave  JP2000  to  each  of  his  younger  children  as 

portions. 

The  younger  children  brought  bills  for  an  account  of 
the  personal  estate,  and  sale  of  a  sufficient  part  of  the  real 
estates  for  payment  of  their  portions,  which  had  been  di- 
rected by  several  decrees  made  in  these  causes.  Borlaee 
Richmond  Webby  the  tenant  for  life,  had  for  this  purpose 
left  all  the  title-deeds  and  writings  belonging  to  the  estate 
with  the  Master.  The  accoimts  having  been  taken,  and 
a  sufficient  part  of  the  real  estate  sold,  the  portions 
of  the  younger  children  were  paid  oS.  Borlase  Rich- 
mond Webb  being  dead,  John  Richmond  Webb,  the 
present  tenant  for  life  (a),  on  the  16th  of  June  last, 
obtained  an  order  that  the  said  deeds  and  writings,  be- 
lonf^g  to  the  estates  that  remained  unsold,  in  the  custody 
of  the  Master,  should  be  delivered  to  the  plaintifi^,  John 
Richmond  Webb. 

Mr.  WHbraham^  on  behalf  of  fhe  sisters,  now  moved  to 


(fl)  Reg,  Lib.  B.  1756./  502. 
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dischaige  that  order,  and  that  the  deeds  might  be  kept 
in  court  for  safe  custody. 
The  Attomey-General  and  Mr.  Jones  for  the  plaintifiP. 

The  Lord  Kkeper 
Refused  the  motion ;  observing  that  it  was  his  opinion, 
that  the  tenant  for  life  should  have  the  possession  of  the 
deeds,  except  when  brought  into  court,  under  an  order 
of  court,  for  safe  custody  (a). 


1757. 


Webb  v.  Lord 

Lyminoton. 

Webb  v. 

Webb. 


(a)  Applications  by  tenant 
for  life  to  have  title-deeds 
delivered  out  of  court  grant- 
ed. Duncombe  v.  Mayer,  8 
ref.d20.  Churchill  M.  Small, 
and  KfKiit  v.  Wise,  cit,  ib. — 
In  Hicks  V.  Hicks,  2  Dick. 
050,  Lord  Kenyan  is  report- 
ed to  have  refused  a  similar 
qiplication^  hut  the  account 
of  that  case  is  probably  in- 
correct, as  no  order  is  to  be 
fbund  in  the  r^strar's  book, 
and  it  is  said,  1  Ves.  Jun.  77> 
that  it  stood  over  to  look  into 
the  cases. 

Primd  facie,  a  person  in 
possession  of  an  estate  under 
a  title  that  gives  a  freehold 
interest  at  the  least,  has  a 
right  to  the  custody  of  title- 
deeds.  Ford  V.  Peering,  1 
Fes.  Jun.  72.  Strode  y.  Black- 
bume,  3  Ves.  225.  Bowles  v. 
SUwart,!  S.^L.2Q9. 


But  there  are  many  cases 
in  which  the   court  has  di- 
rected deeds  to  be  deposited 
for  the  benefit  of  a  remain- 
der-man, whose  interest  was 
expectant  on  a  mere  estate  for 
life.     Joy  V.  Joy,  2  Eq.  Ab. 
684.    Jviey.Ivie,lAtk.^l. 
Smith  V.  Cooke,  3  Atk.  382. 
Lord  Lempster  v.  Lord  Pom" 
fret,  Amb.  154.     Southby  v. 
Stonehouse,  2  Ves.  612.  Ford 
V.  Peering,  sup. — So  also  in 
the  case  of  a  jointress,  pro- 
vided the  party  confirm  her 
jointure.     Senhouse  v.  Earl, 

2  Ves.  430.     Leach  v.  Trd- 
lope,  ib.  662.    Petre  v.  Petre, 

3  Atk.  511. — But  it  seems 
that  a  bill  will  not  lie  by  a 
purchaser  from  a  contingent 
remainder-man,  for  inspection 
of  title-deeds  in  the  hands  of 
a  tenant  for  life.  Noel  v. 
Ward,  I  Mad.  Rep.  322. 


n  Cases  in  chancery. 


17S7. 
13th  and  18th 

a^ot^^'ov.       "^'^^  ATTORNEY-GENERAL  v.  TANCRED, 

s  c 

I  Bl.  iqi.  90.  {Reg*  Lib,  A.  I'JB^^fol.  73.) 

AnM,  554. 

Conyeyance  to  Christopher  Tancred,  esq.  by  indentures  of  lease 

charitable  uses,     ^^^  release,  bearing  date  the  1st  and  2d  of  June,  1721,  in 

defectiye  on  ac-  .  .  ° 

count  of  the  uses  consideration  of  natural  love  to  his  mansion,  and  to  pre- 

bdn^  lulled  to  g^pyg  jijg  estate  at  Wixley  entire,  conveyed  the  same  to 

a  corporation,  himself  for  life,  remainder  to  his  first  and  other  sons  in 

corporatebody  ^^  male,  remainder  to  the  use  of  the  masters  of  Christ 

aided  under  45  and  Cuius  Colleges^  the  president  of  the  College  of  Phy^ 

Deyise  of  lands  ^eians^  the  treasurer  of  LincolrCs  Inn^  the  master  of  the 

to  «  the  Uiirteen  Charter-House,  and  the  ffovemors  of  Chelsea  and  Green- 

fellows  of  r 

Chris^Sf  and  the    t^h  Hospitals^  and  their  successors,  upon  trust  only,  to 

^ffi^^*«?r^^^  pay,  half-yearly,  £50  each  to  twelve  persons  of  sixteen 

liying  at  the  tes-  or  more,  natural  bom  subjects  of  Great  Britain^  of  the 

kadevh^forthe  ^^^^  ®^  ^^  Church  oi  England^  of  such  low  alnlities 

benefit  of  the  as  were  not  able  to  educate  themselves,  four  of  which  to 

TOrate  vLi^^'  ^  educated  in  the  study  of  divinity  at  Chris f^^  four  in 

the  particular       physic  at  Gonville  and  CaiuSy  and  four  in  the  study  of 
fellows  in  their        .  .  .- .        ,  ,     ,-  i  •  i     i 

natural  capaci-      ^"C  common  law,  at  Lincoln  s  Inn :   to  be  paid  them 

ties,  and  valid       until  they  shall  have  attained  their  respective  deffrees  of 

under  the  excep-  .  . 

don  in  the  sta-     Bachelor  of  Arts,  Bachelor  of  Physic,  and  Barrister  at 

mnfn^  ™^^"       Law,  aud  three  years  after  such  degrees,  and  no  longer, 

and  to  be  called  Tancreefs  students.  He  then  directed 
his  trustees,  out  of  the  rents  and  profits  of  the  estate,  to 
pay  d£'20  each,  half-yearly,  to  twelve  decayed  and  ne- 
cessitated gentlemen  clergymen,  commissioned  officers  of 
the  land  or  sea  service,  of  fifty  years,  or  more,  when  ad- 
mitted natural  bom  subjects  of  Great  Britain,  who  are 
to  reside  in  the  mansion-house  at  Wixley :  to  be  called 
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Tancreds  Hospital^  and  TancredTs  Pensioners,  He 
likewi^  gave  ^10  to  the  roaster,  and  £5  per  ann.  to 
each  of  the  thirteen  fellows  of  Christ\  as  an  augmenta- 
tion of  their  present  revenues. 

By  his  will,  bearing  date  the  20th  of  Jtfay,  1746,  he 
gave  to  his  sisters  one  shilling  each  out  of  all  his  real  and 
personal  estate,  and  then  devised  all  his  estate  at  Green 
Hamertan,  Minskipy  and  Aldboroughy  and  elsewhere, 
in  Great  Britain j  except  his  house  at  Newmarket^  to  the 
same  trustees,  to  pay  annually,  in  equal  proportions,  to 
the  twelve  students  and  twelve  pensioners,  all  the  yearly 
rents  and  profits  of  the  premises :  provided  that,  in  case 
the  act  of  mortmain  should  prevent  this  disposition,  then 
to  the  thirteen  fellows  of  Christs^  and  the  fellows  of  Gan- 
viUe  and  Caiusy  and  the  scholars  of  both  the  said  col- 
leges living  at  his  death,  each  fellow  to  have  a  double 
proportion  to  each  scholar.  He  then  devised  the  house 
at  Newmarket  to  the  master  and  fellows  of  Chrisfsy  in 
trust,  that  they  and  their  successors  should  apply  the 
yeady  rents  for  some  imder-graduate  student. 

.  This  was  an  information  and  bill  to  establish  and  carry 
into  execution  the  deed  and  will. 

The  Attomey-Generaly  the  Solicitor-General^  Mr. 
WiSbrahamy  and  Mr.  ComyUy  in  support  of  the  inform- 
ation ;  Mr.  de  Grey  and  Mr.  Wilson  for  the  college. 

All  the  estates  must  go  to  the  charities  appointed  to, 
which  are  humane  and  prudent,  with  moderate  and  rea- 
sonable stipends  for  the  purposes  of  education  and  refuge 
to  those  who  had  been  in  the  service  of  their  country. 
There  is,  however,  one  legal  objection  to  the  deed.  It  is 
said  that  the  deed  cannot  operate,  the  persons  not  being 
capaces,  not  being  incorporated,  and  without  successors, 
it  being  limited  to  them  in  their  natural  capacity.  But: 
though  such  a  deed  may  be  invalid  at  law,  yet  it  is  quite 
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Tancrbd. 


clear  from  many  cases  that  it  may  be  made  good  by  the 
statute  of  Elizabeth,  The  cases  are  very  numerous  to 
shew  that  any  informality  in  the  description  of  the  per- 
sons intended  to  take,  will  be  aided  by  this  court,  PlowtL 
623.  2  Vent.  349.  Hob.  183.  Co.  Lit.  9  b.  Duke's  Cha^ 
rUable  Uses,  77.  80,  81.  83.  141.  Tothil,  93.  4  Lev.  190. 
So  in  Dr.  Bentley\  case,  the  words  Visitator  sit  Epis- 
copus  Eliensis  were  held  sufficient  to  constitute  the 
bishop  and  his  successors  visitors.    Str.  912. 

As  to  the  will,  the  limitation  to  the  law  students  and 
the  twelve  pensioners  is  void,  but  the  limitation  over, 
which  was  inserted  in  order  to  secure  the  disinherison  of 
his  heirs,  must  take  effect  It  is  contended,  on  the  other 
side,  that  this  devise  over  is  void,  as  being  to  them  in 
their  natural  capacity.  The  intention  speaks  against 
that.  The  testator  had  no  knowledge  of  or  kindness  for 
them  in  their  natural  capacity.  He  merely  wanted  to 
establish  a  perpetuity  of  his  name  and  estate.  In  the 
deed  he  has  noticed  the  master  and  fellows  with  dona- 
tions in  succession  :  the  will  stiU  calls  them  by  the  name 
of  fellows.  A  devise  to  a  dean  and  chapter,  and  their 
heirs,  is  good,  and  will  carry  it  to  their  successors,  be- 
cause the  intention  is  apparent  that  the  gift  was  to  them 
in  their  corporate  capacity ;  as  in  the  case  of  a  gift  of 
frafikalmoigney  a  fee-simple  passeth,  though  it  be  the 
case  of  a  sole  corporation,  without  this  word  (successors). 
Co.  Lit.  94  6.  It  is  the  intent  to  give  a  perpetuity 
which  carries  the  fee.  These  words  would  be  a  good 
limitation  of  a  fee  in  grant.  Besides,  this  is  in  the  na- 
ture of  substitution ;  it  is  a  limitation  over,  by  way  of 
substitution  of  what  he  had  before  given  in  fee. 

The  objection  that  the  exception  in  the  statute  of 
mortmain  only  extends  to  devises  to  the  general  use  of 
the  universities  and  colleges,  but  not  to  the  particular 
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members  of  either  the  universities,  or  the  college,  is  un- 
founded. Such  a  construction  would  take  away  &om 
the  efficacy  of  the  clause,  and  be  repugnant  to  the  inten- 
tion of  the  legislature,  which  was  to  favour  the  universi- 
ties and  principal  schools.  The  clause  is  very  general  in 
its  terms,  and  indeed  so  much  so  as  to  be  very  inaccu- 
rately penned,  for,  if  you  take  it  literally,  it  may  be  en- 
tirely evaded ;  you  may  devise  to  a  college^  and  declare 
the  trust  to  uses  prohibited. 

Mr.  Sewell  and  Mr.  Capper  for  the  master  and  fellows, 
as  executors  claiming  in  their  natural  capacity,  contended 
that  the  exception  in  the  statute  of  mortmain  included 
particular  members  as  well  as  colleges. 

Mr.  WUies  and  Mr.  Perrot  for  the  heirs  at  law. 

The  statute  of  Elizabeth  was  not  intended  to  supply 
defective  conveyances,  and  therefore  cannot  be  of  any 
service  in  the  present  case.  Montague's  case,  Duke,  ^8. 
Tothilf  96.  From  the  revolution  to  the  present  case  there 
has  been  none  so  strong  as  this ;  but  the  instances  are 
very  numerous  where  the  court  has  refused  to  make  that 
good  for  a  charity  which  would  be  void  in  the  case  of  an 
individual  Attorney-General  v.  Bains,  Free.  Case,  27O. 
Jenner  v.  Harper,  1  P.  Wms.  247-  Free-  Case,  389. 
1  SaUc.  163.  Gilb.  Chan.  340.  Att(ymey-General  v. 
GUI,  2  P.  Wme,  369.  As  to  the  question  upon  the  will, 
Lord  Hardwicke,  in  the  late  cases  upon  the  mortmain 
act,  declared,  that  he  would  not  construe  it  with  the  same 
chicane  as  had  been  used  in  respect  of  the  old  statutes,  At^ 
tomey-Generaly.  Greaves  (a),  Attorney-General  v.  Lord 
Gower  (b).  When  an  act  of  parliament  restrains  a  natural 
right,  it  should  indeed  be  construed  as  strictly  as  possible; 
but  these  wills  are  in  violation  of  common  utility,  and  the 
private  happiness  of  families.  Every  disposition  ought 
to  be  restrained,  but  those  which  are  actually  excepted. 

(a)  Amb.  155.  (6)  9  Mod.  224.  226. 


1757. 

The 

Attornby- 

Gbneral 

V. 

Tancrbd. 
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1757. 

The 

Attorney- 

Gbneral 

V. 

Tancred. 


8th  of  Not. 


Is  the  present  an  excepted  case?  The  words  of  the 
proviso  are  "  to,  or  in  trust  for,  either  of  the  two  uni- 
versities, or  any  of  the  coUeges,  or  houses  of  learning 
within  either  of  the  said  two  universities.*^  The  devise 
to  the  thirteen  fellows  cannot  come  within  these  words, 
which  are  peculiarly  general  in  their  extent :  it  is  a  de- 
vise to  them  in  their  natural  capacity,  and  cannot  have 
the  benefit  of  the  proviso. 

The  Lord  Keeper. 

The  conveyance  of  the  2d  of  June,  I72I,  is  admitted 
to  be  defective,  the  use  being  limited  to  certain  officers  of 
the  corporation,  and  not  to  the  corporate  body,  and  there- 
fore there  is  a  want  of  persons  to  take  in  perpetual  suc- 
cession. The  only  doubt  is,  whether  the  court  should 
supply  this  defect  for  the  benefit  of  the  charity  under  the 
statute  of  Elizabeth.  And  I  take  the  imiform  rule  of 
this  court  before,  at,  and  after  the  statute  of  Elizabeth^ 
to  have  been  that  where  the  uses  are  charitable,  and  the 
person  has  in  himself  full  power  to  convey,  the  court  will 
aid  a  defective  conveyance  to  such  uses.  Thus,  though 
devises  to  corporations  were  void  under  the  statute  of 
Hen.  8.,  yet  they  were  always  considered  as  good  in 
equity,  if  given  to  charitable  uses.  There  is  here  no 
doubt  of  Mr.  TancrecTa  power  to  convey,  and  the  uses 
are  truly  charitable,  and  very  proper  in  themselves;  the 
education  of  poor  scholars  in  the  imiversity,  of  students 
at  the  inns  of  court,  and  the  maintenance  of  poor  pen- 
sioners in  his  own  house.  However  unbecomingly,  there- 
fore, Mr.  Tancred  may  have  expressed  himself  in  his  will, 
with  respect  to  his  relations,  (and  indeed  he  seems  to  have 
cast  ofi*  all  natural  afiection,)  and  however  reluctant  I 
may  be  to  establish  a  disposition  made  imder  this  turn 
of  mind,  yet,  sitting  here  judicially,  I  am  obliged,  by  the 
uniform  course  of  precedents,  to  assist  this  conveyance^ 
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and,  more  especially,  because  it  is  the  peculiar  province 
of  a  court  of  equity  to  protect  men  in  the  freedom  of  dis- 
posing of  their  property,  which  is  a  point  of  the  utmost 
importance  in  a  trading  country. 

This  conveyance,  therefore,  being  established  imder 
the  statute  of  Elizabeth,  we  are  next  to  consider  how 
it  is  affected  by  stat.  9  Geo.  2.  Mr.  Tancred,  by  his 
will,  makes  a  disposition  by  way  of  substitution  :  in  case 
the  dispositions  are  within  the  statutes  of  mortmain,  thai 
to  the  fellows,  &c.  of  the  two  colleges.  The  relators 
admit  that  part  of  the  disposition  is  void  with  regard  to 
the  pensioners  and  law  students,  but  then  they  contend 
that  the  substitution  must  take  place  by  reason  of  the 
exception  of  the  universities  and  their  colleges  in  the 
statute.  The  defendants  contend  that  all  is  void,  as 
well  the  substitution  as  the  original  uses,  because  the 
devise  is  not  to  the  body  corporate,  but  only  to  the  parti> 
cular  fellows  in  their  personal  capacity.  No  cases  have 
been  cited  on  either  side :  we  must  therefore  form  an 
original  construction  of  this  clause  in  the  statute  of  Mort- 
main ;  and  my  opinion  is,  first,  that  this  is  a  devise  for 
the  benefit  of  the  whole  body  corporate ;  secondly,  had 
it  not  been  so,  I  should  still  have  thought  that  the  legis- 
lature intended,  by  the  exception  in  the  statute,  to  save 
a  devise  for  the  benefit  of  particular  members,  as  well  as 
of  the  whole  body. 

The  legislature  meant  to  except  such  devises  as  were 
really  and  hondjide  for  the  benefit  of  colleges,  not  those 
in  which  the  legal  interest  only  passes  to  the  college  in 
trust  for  other  charitable  uses,  for  then  the  statutes  of 
mortmain  might  be  defeated  every  day  (a).  And  this 
devise  is  for  the  benefit  of  the  whole  society,  even  of  the 
master  himself,  who  must  pass  through  a  fellowship,  and 

(a)  Vid.  Attorney- General  v.  Munhyt  1  Meriv.  327. 


1757. 

The 
Attorney- 
General 

V. 

Tancrbd. 


The  legislature 
intended  by  the 
exception  m  the 
statute  of  Mort- 
main, to  save  de- 
vises for  the  be- 
nefit of  particu- 
lar members  as 
well  as  of  the 
whole  body. 

The  legislature 
intended  to  ex- 
cept such  devises 
as  were  really 
and  bond  fide  for 
the  benefit  of 
colleges,  not 
those  where  the 
legal  interest 
only  passes  to  the 
college  in  trust 
for  other  cha- 
ritable uses. 
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1757. 

The 
Attornbt- 

OXNSRAL 

Tancrbo. 

The  exception 
only  extends  to 
collies  esta- 
Uithedatthe 
tune  when  the 
itatute  of  mort- 
main was  enact- 
ed. 


partake  of  Mr.  TanerecTs  bounty  in  his  progress  towards 
the  headship.  Besides,  we  all  know,  that  in  these  houses 
of  education,  any  encouragement  for  youth  to  enter  into 
a  particular  college,  is  a  general  benefit  and  profit  to  the 
whole  sodety.  The  legislature  has  thrown  no  restraint 
on  these  gifts  when  made  to  the  body  corporate  of  either 
uniTersity,  or  to  coU^es  already  established  there  (a). 
They  judged  that  leaving  this  path  open  would  not,  for 
some  time,  be  liable  to  much  inconvenience ;  but  when 
they  saw  an  inconvenience,  they  restrained  even  gifts  to 
collies.  Thus  livings  are  only  grantable  to  these  bodies 
until  they  amount  in  number  to  a  moiety  of  the  fisllows, 
lest,  if  the  succession  be  rendered  too  rapid,  there  should 
not  be  persons  left  of  sufficient  age,  temper,  and  discre- 
tion, to  govern  the  society,  and  answer  the  great  purposes 
of  the  fbundati<m. 

This  devise  to  the  fellows  and  scholars  contains  no  cir- 
cumstances that  intimate  any  intent  to  give  them  the 
estate  in  their  personal  capacities.  It  is  clearly  to  them 
as  members  of  the  body  corporate,  for  a  perpetual  aug- 
mentation of  the  revenue  of  themselves  and  successors. 


{a)  This    distinction    was     tht  Atiamejf'General  v.  Bom" 
doubted  by  Lord  Rosslyn  in    yer,  3  Fes.  728. 
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COWPER  V.  SCOTT. 

COWPER  V.  ELPHINSTONE.  1757. 

Norember  19. 
COWPER  V.  TUFNELL.  s.  C. 

Sew.  MSS. 
{Reg.  Lib.  a.  1757- /o/.  37.)  1  ^ro.  C.  C.  m. 

This  was  a  petition  presented  by  Fawcett,  a  defendant  An  appeal  or  re* 

in  the  three  suits,  for  a  rehearing,  after  a  decree  made  in  only*  aflowed  mi- 

these  causes  bearing  date  the  30th  of  October,  l^53;  and  der  particular 
costs  being  the  only  matter  in  dispute,  it  was  objected  by      An  original 

WUbraham  and  de  Grey,  !br  the  plaintiff,  that  there  ^^  two  supple- 
, ,  ,  ,        .       /.  ,  mental  billg  con- 

could  not  be  a  rehearing  for  costs  only.  sidered  but  as 

The  Mtorney-General,  Mr.  WUleSy  and  Mr.  Capper,  the^j^^re  but°on« 
in  support  of  the  petition.  deposit^neces* 

There  is  a  difference  where  there  is  a  decree  for  costs  ^^' 
charged  on  the  person  (for  there  the  general  rule  is  that 
tbere  can  be  no  re-hearing  for  costs  only),  and  where  the 
costs  are  directed  to  come  out  of  the  estate.     In  (a) 
Owen  V.  Griffith,  the  only  ground  of  appeal  was  that  the  '" 

defendant  was  ordered  to  pay  costs ;  and  two  questions 
were  made  on  the  hearing,  first,  whether  the  rule  is  so 
general  that  a  party  can  in  no  case  appeal  for  costs ;  and 
secondly,  whether,  as  the  defendant  was  an  incumbrancer, 
the  estate  was  not  as  much  liable  to  pay  the  costs  as  the 
debt  The  Lord  Chancellor  declared,  that  the  rule 
Was  not  so  general  with  respect  to  parties  appealing  for 
costs  only.  That  in  particular  cases  such  rule  might  and 
W  been  dispensed  with;  and  his  Lordship,  thinking 
that  it  might  be  dispensed  with  in  that  case,  reversed  so 
much  of  the  decree  as  related  to  costs. 

{a)  1  Ves.  250.     Amb.  520. 
VOL.  I.  c 
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1757-  The  Lord  Keepee. 

r^^^^  An  aj^wal  or  reheuing  for  costs  onhr,  is  nol  to  be  en- 

r.  counged,  because  costs  aie  merehr  disaretioiiaiy,  and  de- 

^cnm.  pending  upon  particular  circumstances;    and  wben  a 

p^  judge  has  once  detennined  tbe  matter,  a  rehearmg  for 

Elpbinstoxs.  costs  should  be  admitted  vith  great  caution.     But  upon 

^Y"*  *^  authority  of  the  case  of  Owen  t.  Grijitk^  I  think  it 

TvTHWLL.  inay  be  done  under  particular  circumstances  (a). 

Upon  the  merits  The  Lord  Keeper  affinned  the  focmer 


A  question  arose  in  these  causes*  there  being  an  ori- 
ginal, and  two  supplemental  billsy  whether  there  should 
be  only  one  or  more  deposits. 

The  Ijord  Keepek. 
I  can  only  consider  the  three  causes  as  one  cause,  con- 
sisting  of  different  branches,  and  that  there  ou^t  to  be 
but  one  deposit. 

(a)  A  similar  applicatioo  594,  and  in  WUUama  r.  Beg- 
was  refused  in  fflrdmam  t.  mm,  m  Scac.  27  /aa.  1792. 
Kemi,  1  Bro.  C  C.  140.  Dick.     cif.  Dick.  505. 


,.5.  MANATON  r.  MOLESWORTH. 

sdi,  7th,  9th,  &       WORTLEY  r.  MOLESWORTH. 


lOthDec 


{Reg,  Lib.  B.  1757,  yW.  182.) 


Salejccfaffcd  to  Henet  Manatox  by  his  will,  bearing  date  the  13th 
to  the  tra^of  d  January ^  17^3^  devised  his  lands  in  ComtcaOy  Devon- 
^atof'f  will,      Mre,  and  Somer9ety  to  his  cousin  Francis  Manaion  for 


that  hii  ml  estate  (which  was  derised  in  strict  settlement,  sabyect  to 
debts]  sboQld  be  sold,  the  sale  had  been  efitcted  bj  collusion  between  the  credi- 
toffs  and  tenants  for  IHe. 

Allowance  of  a  debt  m  the  Master's  rq^ort,  which  had  been  obtained  br  firan^ 
rectified,  the  proper  node  at  proceedii^  being  br  ordinal  bill,  not  br  bill  of  re- 
view; and  hc3d  that  it  was  ooe  necessary  to  praj  specifically  that  die  act  of  the 
court  should  be  set  aside,  plaintiff'  having  made  a  sufficient  case  to  obtain  that 
relief  nader  the  prrryer  for  craeml  re&€ 


CASES  IN  CHANCERY.  19 

fife;  remainder  to  Ambrose  Manaton,  his  eldest  son,  for  17^7- 

life,  with  remainder  to  his  first  and  other  sons  in  tail  male ;       m an 
remainder  to  Sampson  Manaton^  his  second  son,  in  like  t;. 

manner;  remainder  to  Robert  Manaton  (the  father  of  the   Moleswobth. 
plaintiflP),  for  life,  with  remainder  to  his  first  and  other  ^^ 

sons  in  tail  male;  remainder  to  testator^s  right  heirs.    He  Molbsworth. 
then  subjected  his  estate  to  the  payment  of  his  debts, 
and  appointed  Francis  Manaton  his  executor  and  resi- 
dnary  legatee. 

The  testator  having  died  in  I7I 6  considerably  indebted, 
a  bill  was  filed  by  Sir  Nicholas  Morrice  and  other  credi- 
tors for  a  sale ;  and  a  decree  was  made  by  consent,  on  the 
14th  of  Jtdy^  17^9  ^^At  the  personal  estate  should  be  ap- 
plied to  the  simple  contract  debts  only,  and  that  the  real 
estate  should  be  sold  to  pay  specialty  debts,  and  the  re- 
sidue settled  according  to  the  trusts  of  the  will. 

The  Master  made  his  report,  bearing  date  the  21st  of 
^^y9 17^-  -^^  ^hc  claims  upon  the  estate  of  the  tes- 
tator had  been  satisfied,  except  those  of  Francis,  who 
claimed  to  be  entitled  to  <£'410O,  «s  due  to  him  from  the 
testator'^s  estate.  Part  of  this  sum  consisted  of  simple 
co&tract  debts  of  the  testator^s,  which  had  been  paid  off 
by  him  as  executor,  and  the  other  part  of  the  sum  of 
f  1313  lis.  Id.  being  the  amoimt  of  two  bonds  (with 
interest  upon  them),  which  had  been  formerly  given  by 
the  testator.  These  two  bonds  had  in  fact  been  paid  off 
(7  the  testator  during  his  lifetime,  and  had  been  returned 
to  him,  but  having  been  omitted  to  be  cancelled,  they 
^^ere  found  by  Francis  among  the  testator^s  papers  at  his 
death,  and  set  up  fraudulently  by  him  in  the  Master^s 
office,  and  allowed. 

Francis,  being  indebted  to  the  defendant  Wortley, 
executed  an  ass^nment  to  him  of  the  debts  due  to  him 
from  the  estate  of  the  testator.  Francis  and  Sampson 
were  also  indebted  to  Sir  WUUam  Morrice  upon  their 

c2 
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1757-  joint  bond,  who  was  likewise  a  creditor  upon  the  estate  of 

Ti^'*^^*'  the  testator  to  the  amount  of  ^1383. 

Manaton 

V,  '    Before  any  account  had  been  taken  in  the  master's 

MoLEswoRTH.  officc,  UDOU  the  representations  of  Francis  of  the  extreme 

^  ^  inadequacy  of  the  personal  estate  to  pay  the  debts  of  the 

MoLEswoRTH.  tcstator,  the  real  estate  was  set  up  to  sale.     William 

Mohun  was  the  highest  bidder,  at  the  sum  of  ^6500. 
He  was  however  afterwards  discharged  from  his  purchase 
upon  consent,  and  Sir  William  Morrice  declared  the 
highest  bidder,  nominally  at  the  same  sum,  but  it  was 
agreed  between  the  parties,  that  he  should  purchase 
at  an  undervalue,  and  thereby  satisfy  himself  for  what 
was  due  to  him,  both  from  the  estate  of  the  testator,  and 
from  Francis  and  Sampson;  and  that  with  the  remainder 
he  should  pay  Mr.  Worlley.  In  pursuance  of  this  agree- 
ment, he  executed  a  declaration  of  trust,  bearing  date 
the  9th  of  June,  17^^9  ^^^^  ^^^  name  was  used  in  trust 
for  Francis  and  Sampson,  in  order  the  better  to  sell,  and 
with  the  money  in  the  first  place  to  pay  himself,  and  then 
to  pay  the  overplus  to  Mr.  Wortley,  in  discharge  of  the 
debts  due  to  him.  A  conveyance  of  the  estate,  bearing 
date  the  2d  of  September,  1732,  was  accordingly  made, 
in  which  Robert,  the  son,  who  was  first  tenant  in  tail  un- 
der the  will,  joined* 

In  17^9  all  the  intermediate  remainder-men  being 
dead,  the  plaintiff  became  entitled  as  tenant  in  tail,  under 
the  will.  He  now  filed  the  bill  in  the  former  suit  against 
Sir  John  Molesworth  and  the  other  representatives  of 
Sir  William  Morrice,  and  also  against  Mr.  Wartley,  for 
an  account,  and  that  the  surplus  of  the  money  arising  by 
sale  of  the  real  estate,  after  payment  of  the  testator^s 
debts,  might  be  laid  out  in  land,  and  settled  according 
to  the  trusts  of  the  will,  and  to  have  the  misallolrance 
in  the  Master's  report  rectified. — The  other  bill  was 
brought  by  Mr.  Wortley,  and  prayed  that  the  declaration 
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of  trust  of  the  9th  of  June^  1732,  might  be  carried  into*         1757- 

execution.  - .  ^^'^^^ 

Manatok 

The  Attametf' General  J  Mr.  Perrot,  Mr.  Jones^  and  v. 

Mr.  Simpson^  for  the  plaintiff,  Henry  Manaton.  Molesworth. 

WoHTLET 

There  are  two  questions,  first,  who  is  entitled  to  the  ^^ 

surplus  of  the  money  raised  by  the  sale  of  the  real  Molebwobth.'^ 
estate ;  for  it  is  quite  clear  that  Sir  William  is  in  the 
nature  of  a  trustee  for  some  one,  and  not  a  purchaser. 
bona  Jide,  .  The  sale  was  a  contrivance  to  charge  the- 
]daintifrs  estate  with  Francis  Manaton^s  debts.     The 
teaant.in  tail  being  a  party  to  the  conveyance,  does  not  a 
make  it  the  less  a  fraud,  nor  could  the  intervention  of 
the  court  purge  it :  the  intent  to  sell  it  at  an  undervalue 
to  pay  off  Francises  and  Sampaon^s  debts,  was  concealed 
and  suppressed.    -Nor  is  it  any  sufficient  answer,  that 
the  sale  was  before  the  master,  and  that  bidders  might 
have  come  in,  for  they  must: have  applied  to  the  tenants 
in  possession  for  an  account  of  the  nature  and  condition . 
of  the  estate. 

The  second  question  Is,  whether  the  plain tiflP  can  in 
this  suit  have  the  sum  of  «£^1313,  unduly  allowed  in  the 
M aster'^s  report,  rectified :  that  allowance  is  charged  to 
have  been  fraudulently  procured.  The  court  iriay  more 
easily  set  that  aside  on  an  original  bill,  than  on  a  bill  of 
review :  which  only  lies  for  matters  unknown  to  the 
parties  at  the  time  of  the  hearing;  but  this  was  a  subject 
which  Francis  Manaton  was  aware  of.  Lloyd  v.  Mansel^ 
2  P.  WiUiams,  73.  Richmond  v.  Tayleur,  1  P,  Wil- 
Sams^  7^^  '^^  plaintiff  has  made  out  a  sufficient  case 
to  have  the  relief  granted  under  the  prayer  for  general 
relief:  it  is  suitable  to  his  case,  and  not  inconsistent  with 
the  particuLlar  relief  prayed. 

The  SolicUoT'General,   Mr.    WUbraham^  and   Mr. 
Capper y  for  Mr.  Wortley ;  Mr.  Willes  and  Mr.  Comyn  - 
for  the  representatives  of  Sir  WiUiam  Mortice. 

The  sale  itself  was  entirely  6cwa^/fefe.    There  were: 
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1757«  lafge  debts,  and  many  creditors,   and  a  sale  ordered. 

Manaton      There  is  no  pretence  to  affect  the  first  purchaser,  and 

V.  indeed  if  he  had  colluded  with  the  parties,  it  would  not 

Mm^KBwoRTH.  jj^yg  ijggjj  fQY  ^jigij  interest  that  he  should  have  been  dis- 

1,^  charged;  however,  he  is  so,  and  Sir  William  stands  in  his 

MouBswoBTH*  place.  As  to  the  agreement  between  the  parties,  a  cre- 
ditor has  a  right  to  purchase,  for  his  own  benefit,  and 
dispose  of  his  purchase  as  he  pleases.  The  agreement 
must  be  taken  liberally,  not  literally :  it  was  subsequent 
to  the  allowance  of  the  sale :  it  was  a  trust  for  Sir  WiUiam 
and  Mr.  Wortley,  not  for  Francis  and  Sampson.  As 
to  the  second  question,  there  are  two  objections  to  the 
mode  in  which  the  relief  is  prayed.  It  ought  to  have 
been  by  bill  of  review.  This  is  new  matter  since  disco- 
vered, and  therefore  comes  under  Lord  JBacon'a  rules. 
If  an  original  bill  be  brought,  it  must  be  in  a  case  of  fraud, 
where  all  the  parties  collude :  here  it  was  a  fraud  of  one 
of  the  creditors  only.  The  other  objection  is,  that  even 
if  the  relief  could  be  obtained  by  original  bill,  it  is  not 
prayed.  The  court  is  very  tender  of  setting  aside  its  own 
judgments,  and  cannot  do  so  unless  it  be  specifically  prayed. 

The  Lord  Keeper. 

Dec.  10.  This  bill  is  brought  by  Henry  Manaton,  a  remainder- 

man, under  the  will  of  Henry  Manaton  the  testator,  to 
have  an  account  of  money  raised  by  sale  of  part  of  the 
testator^s  real  estate,  and  the  residue  to  be  settled  accord- 
ing to  the  will  of  the  testator,  and  to  have  a  misallowance 
in  the  Master^s  account  rectified.  The  relief  prayed  is 
clear  by  intuition :  it  is  written  in  capitals ;  and  the 
weakest  eyes  may  discern  it.  The  only  laboured  objec- 
tion to  it  is,  that  the  plaintiff  is  barred  of  justice  by  the 
acts  of  a  court  of  equity ;  an  objection  that  ought  to  be 
well  examined  before  it  is  allowed. 

The  case,  in  short,  seems  to  be  this.    In  the  year  1734 
a  decree  was  obtained  by  Sir  WiUiam  Morrice,  on  behalf 
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of  himself  and  other  creditors  o(  Hejiry  Manaton^  for  a  1757* 

aile  of  a  sufficient  part  of  this  estate.     At  that  time  the      ^ 
interest  in  the  estate  stood  thus.     Francis  had  the  first  v, 

estate  for  life ;  Sampson^  his  son,  the  second  estate  for  MoLEswoBtH, 
life;  and  Robert,  the  son  of  Sampsofi,  an  estate  tail  ^^ 

Tested :  the  plaintiff  had  a  remote  contingent  remainder,  Molbswobth. 
and  was  an  infant.  What  was  the  justice  to  be  done  the 
several  remainders?  To  have  had  an  account  taken  of  the 
testator'^s  personal  estate  and  of  the  debts,  and  an  appro- 
priation of  the  personal  estate  accordingly,  and  only  so 
much  of  the  real  estate  sold  as  would  make  good  the  de- 
ficiency of  the  personal  estate.  What  was  done?  Before 
any  account  is  taken,  part  of  the  real  estate  is  put  up  to 
sale,  on  the  importunity  and  representation  of  Francis 
Manaton  that  the  debts  were  greater  than  they  really 
were.  One  purchaser  bids  <£^6500 ;  he  is  discharged  on 
the  application  of  Sir  WiUiam  Morrice,  who  becomes  the 
next  purchaser,  with  the  consent  of  the  tenant  for  life  in 
poneasion ;  and  Sir  WiUiam,  at  the  next  bidding,  is  re- 
ported the  best  purchaser  for  the  same  sum. 

Upon  this  transaction  the  question  arises,  and  the  pre* 
sent  bill  is  founded. 

The  questions  are  by  the  counsel  properly  made  two : 
First,  Is  Sir  William  Morrice  a  purchaser  bondjide,  or  a 
trustee,  and  for  whom?  Secondly,  Can  relief  be  had  on 
the  misallowance  in  this  bill?  First,  Both  the  bills  charge 
Sir  WiUiam  as  a  trustee :  it  is  admitted  by  the  answer 
and  the  agreement,  and  the  only  question  is,  for  whom  ? 
That  must  depend  upon  the  circumstances  and  proofs 
attending  the  transaction.  Sir  WUliam  Morrice  was  a 
oeeditor  on  Henry  Manaton^s  estate,  and  on  Francis  and 
Sampson.  Mr.  Wortley  was  a  creditor  of  Fra/ncis  and 
Sampson^  and  (by  assignment  of  Francis's  claims)  on 
Henry  Manaton^ b  estate.  Sir  William  Morrice  had  no  in- 
dination  to  become  a  purcbftiser  of  this  estate  for  his  own 
beBftfit  or  advantage.    Neither  he  nor  Mr.  Wortley  had 
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1757-  any  occasion  to  buy  it  to  secure  their  debts  either  from 

,  J  ''^''^  Henry  Manaton  or  Francis^  as  far  as  Francis  was  a 

v.  creditor  on  Henry's  estate ;  for  Hennf%  estate  was  an 

MoLEswoRTH.  ample  fimd  for  his  debts.    Whence  then  arises  this  trans- 
^^  action  of  the  purchase,  which  Sir  William  had  neither  in- 

MoLjBswoBTH.  cHnatiou  nor  occasion  to  make  ?     From  a  desire  to  get 

out  of  Henry  ManatorCs  estate  a  fund  to  pay  the  debts 
of  Francis  and  Sampson. 

Sir  William  Morrice^  who  was  to  prosecute  the  decree; 
Mr.  Wortley^  who  was  a  creditor  of  Francis^  the  tenant 
for  life ;  Francis  and  Sampson  (debtors  to  them  both ; 
and  who,  if  they  had  been  disinterested,  were  to  have 
seen  the  most  made  of  the  es^te)  all  agree  that  the  es- 
tate shall  be  sold  at  an  under  value,  and  that  Sir  WiUianh 
shall  purchase  it  for  ^£^6500.  Out  of  the  produce  of  an 
agreed  second  sale.  Sir  William  is  to  pay  himself  what- 
ever was  due  from  Henry ^  Francis^  and  Sampson  to  him ; 
and  then  he  is  to  pay  Mr.  Wortley  what  is  due  to  him 
from  Francis :  so  that  by  this  agreement  a  combined  pur- 
chase was  made  under  the  decree,  to  defeat  the  justice  of 
the  decree,  and  to  pay  Francis  and  SampsorCs  debts  out 
of  the  settled  estate,  not  only  contrary  to  the  decree,  but 
to  obvious  justice. 

But  it  is  said  Sir  William  was  a  trustee  for  Mr.  WorU 
ley^  and  not  accountable  to  the  estate  oi Henry  Manaton; 
that  his  purchase  was  fair,  according  to  the  usual  course 
of  the  court,  and  that  he  might  declare  himself  a  trustee 
for  whom  he  pleased. 

That  is,  the  party  prosecuting  a  decree  for  sale,  the 
tenant  for  life,  and  the  principal  creditor,  may  agree  to 
sell  the  estate  at  a  sum  certain,  acknowledged  by  them  to 
be  under  the  value,  and  that  the  real  produce  shall  be  ap- 
plied, as  far  as  it  exceeds  the  sum  agreed  for,  in  payment 
of  the  debts  of  the  tenant  for  life.  And,  secondly,  that 
the  purchaser  shall  by  his  act  and  deed,  knowing  the  de^ 
pr/ec  to  be  fpr  a  sale  to  pay  the  d^bts  of  the  testator,  tako 
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the  estate  to  perform  the  decree  pro  tanto,  and  as  to  the  17^7* 

residue  create  a  new  trust.  Manaton 

I  state  what  is  in  fact  contended  for.     I  will  not  coim-  v. 

tenance  such  manifest  injustice  so  far  as  to  comment  on  Moleswobth, 

,  WOBTLET 

it  or  answer  it.     I  cannot  hesitate  a  moment  to  declare  ^^ 

my  opinion,  that  in  case  all  the  proceedings  are  to  stand,  Moleswobtb. 
Sir  William  Morrice  is  a  trustee  for  the  trusts  in  the  will 
of  the  testator. 

As  to  the  second  point,  the  relief  on  the  misallowance 
of  the  two  bonds  to  Francis  in  the  account. 

Francis^  the  first  tenant  for  life,  was  the  executor  of 
the  testator :  he  insists  and  is  admitted  by  the  report 
to  be  a  large  creditor  of  the  testator^s  by  specialty,  which 
daim  he  assigns  to  Mr.  Wartley  as  collateral  security  for 
8 just. debt.  The  debt  reported  due  to  him  is  made  up 
of  two  bonds,  amounting,  principal  and  interest,  to 
JP1313  11«.  Id,,  which  bonds  had  been  discharged  by 
the  testator  and  delivered  up,  and  which  came  again  to 
the  hands  of  Francis  uncancelled,  on  his  becoming  the 
representative  of  the  testator ;  so  that  they  were  allowed 
in  the  Master'^s  report,  by  Francis"^  suppression  of  truth, 
his  breach  of  trust  as  an  executor,  his  fraud  and  perjury, 
for  he  had  sworn  to  his  claim.  The  accounts  by  which 
these  bonds  were  paid,  and  recognized  to  be  so  by  Fran^ 
dsy  under  his  hand,  will  not  bear  comment. 

The  bill  prays  to  have  this  fraud  rectified  as  against 
Francis  and  those  claiming  under  him. 

The  objection  to  this  relief  is,  that  the  plaintiff  must 
faring  a  bill  of  review  on  matter  existing  before,  and  dis-  . . ...  ^ 

A  Dili  OX  TCYlCWf 

covered  since  the  hearing.     But  I  am  of  opinion  that  with  matter  come 
method  would  not  have  been  his  proper  method :   this  is  tnowl^e  wnce 

the  hearing,  lies 
where  the  plaindffin  the  bill  has  since  the  hearing  discovered  matter  which  would 
VB17  the  decree ;  and  where,  if  such  matter  was  known  to  the  other  party,  he  was 
not  in  conscience  obliged  to  have  discovered  it  to  the  court.  For  if  the  matter 
was  known  to  the  other  party,  and  such  as  in  conscience  he  oimht  to  have  disco- 
vered, he  obtains  the  decree  by  fraud,  and  it  ought  to  be  set  aside  by  ori^^  bill. 
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1757'  not  a  case  to  which  that  remedy  is  applicable.     A  biU  of 

Manaton      ^view,  with  matter  come  to  the  party''8  knowledge  after 

tr.  the  hearing,  lies  where  the  plaintiff  in  the  bill  has  since 

MoLEswoRTH.  ^jj^  hearing  discovered  matter  which  would  vary  the  de- 

^^  cree ;  and  where,  if  such  matter  was  known  to  the  other 

M0LB8WORTH.  party,  he  was  not  in  conscience  obliged  to  have  discovered 

it  to  the  court.  For  if  the  matter  was  known  to  the  other 
party,  and  such  as  in  conscience  he  ought  to  have  disco- 
vered, he  obtains  the  decree  by  fraud,  and  it  ought  to  be 
set  aside  by  original  bill  (a). 

The  next  objection  is,  if  relief  could  be  obtained  by 
original  bill,  it  can  only  be  by  bill  expressly  praying  that 
the  decree  or  act  of  the  court  may  be  set  aside. 

But  I  think  this  is  considering  the  justice  of  the  case 
in  too  narrow  a  compass,  and  introducing  here  the  rigour 
of  special  pleadings. 

To  express  the  extent  of  the  prayer  for  general  relief,  I 
have  often  heard  it.said  figuratively  that  it  is  the  next  best 
prayer  after  the  Lord'^s  Prayer  (6),  and  that  under  it  you 
may  obtain  any  relief  the  case  made  on  the  pleadings  and 
proofs  will  warrant 

The  plaintiff  charges  that  Francis  Manaton  by  fraud 
set  up  two  debts,  one  for  «£^529  by  bond,  besides  interest 
to  the  amount  of  £325 ;  the  other  for  £33^y  besides  in- 
terest to  the  amount  of  £123 ;  and  procured  the  same  on 
the  21st  of  Jtilyy  17^9,  to  be  reported  due  to  him.     He 

{a)  Vid.  Kennedy  v.  Daly,  prayer  for  general  relief^  vid. 

J  Sck.  &  Lef.  355.  Grimes  v.  French,  2  Atk.  141. 

(5)  This  foolish  expression  Beaumont  v.  BouUhee,  5  Ves. 

is  attribated  to  Mr.  Robins  485.    Palk  v.  Lord  Clinton, 

(by  mistake  called  Dobbins,  12  Fes.  48.    Hiern  v.  Mill, 

3  Atk.  13]  )  an  eminent  coun-  13  Fes.  114.  Soden  v.  Soden, 

sel,  2  Atk.  3.     As  to  the  cit.  t&.  &  Redes,  Tr.  PI.  Cfu 

extent   and  efficm^  of  the  39* 
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prays  to  have  that  misallowance  rectified  in  the  account,  1757* 

which  he  can  only  have  by  opening  the  report.      The      Mi^TT^oN 
fraud  of  the  claim,  and  procuring  the  report,  are  put  in  v, 

issue  and  proved ;  the  court,  ew  debito  justitice,  must  give  Moleswobth. 
•him  reUef.     He  could  not  have  pleaded  the  report ;  his  p^ 

representatives  knew  so,  and  never  attempted  it.  Moleswobth. 

Suppose  a  bill  brought  to  have  a  false  item  rectified  in  [  *  27  ] 
a  common  accoimt  which  had  been  before  paid,  and  that 
the  pIainti£P  alleged  in  the  same  bill  that  he  had  given  a 
general  release,  and  only  prayed  to  have  this  imposition 
rectified,  and  that  there  was  no  specific  prayer  to  set  aside 
the  release,  only  general  relief;  would  not  the  setting 
aside  the  release  be  consequential  to  the  case  made  and 
relief  prayed? 

Therefore  I  think  the  plaintifi^  is  entitled  to  this  relief 
too.  The  cases  mentioned  of  Richmond  v.  Tayleur  and 
Uoyd  V.  Mansell  fortify  my  opinion.  I  must  therefore 
decree  the  purchase  made  subject  to  the  trusts  of  the 
win,  and  so  much  of  the  report  as  concerns  the  claim  and 
demand  of  Francis  Manaton  was  obtained  by  fraud  and 
ought  to  be  set  aside,  &c.  (a) 

(a)  Vide  also   Gifford  v.  his  purchase  by  any  irregularis 

HortylSck.&Lef.dSd.  Gore  ty  in  the  proceedings  in  a 

yr.Stackpociey  IDotv.P.C.  18.  cause:  vide  Luttvych  v.  Win^ 

which  establish^  with  this  case>  ford,  2  Bro.  C.  C  248.  Ben* 

that  a  purchaser  shall  not  be  nett  v.  Hamill,  2  Sch.  &  Lef. 

protected  if  a  decree  be  oh-  566.  Burke  v.  Crosbie,  1  Ba. 

tained  by  fraud.    But  that  he  &   Be.  501.     Lightbume  v. 

ihall  not  lose  the  benefit  of  Srvifi,  2  Ba,  &  Be.  207* 
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19th  Not.  1757.  //M  A  ^i^- 

S8th  Jao.  1758.  / 

^^s£!^  CARWARDINE  v.  CARWARDINE. 

Pmam's  MSS.  {Heg.  Lib.  a  .  1 757,  foL  201 .) 

[  *  28  ] 
Itha  certain  rule       ®^  indenture  bearing  date  the  25th  of  August^  17^8^  - 

of  law,  that  if  John  Carwardiney  in  consideration  of  his  intended  mar- 

tion  can  be  put  ^'i'^  ^^  Magdalena  WiUiams^  and  to  the  intent  that 

upon  a  limitation  a  competent  jointure  might  be  provided  for  her,  and  to 

takeefiect  byway  ^^  intent  that  the  lands  and  tenements  therein  mentioned  ■ 

of  remainder,  it     miorht  remain   to  the  uses  after  mentioned,   conveyed 
shall  never  take  .  .  . 

place  as  a  spring-  *  certain  premises  therein  mentioned  to  trustees  and  their 

mguseorexecu.  y^^^  to  the  use  of  the  said  John  Carwardine  for  life, 
tory  devise;  and  ^    ^  ' 

therefore  a  li-       remainder  to  the  said  Magdalena  Williams,  his  intended 

UiLnenT^'To^rns-  ^^®>  (except  in  such  cases  as  should  be  thereafter  ex- 
tees  to  the  use  of  cepted,)  for  her  jointure,  remainder  to  the  heirs  of  the 
life,  remainder  to  ^^Y  of  the  said  John  Carwardine^  begotten  on  his  said 
S^  his  intended     intended  wife,  remainder  to  the  said  John  Carwardine  • 
ceptas  thereafter  ^nd  his  heirs.     Then  came  the  following  proviso :  ^^  And ' 

excepted,)  re-       «  ^he  special  trust  and  confidence  in  the  said  trustees  and  • 

mainder  to  the  ... 

heirs  of  the  body  ^^  their  heirs  is  hereby  declared  to  be,  that  if  the.  said 

of  A,^  begotten      c<  jQj^n  Carwardine  should  happen  to  die,  and  leave  such 

on  jv.,  remainder       ^  ... 

to  A.  and  his        ^^  issue  as  aforesaid  behind  him,  he,  the  said  John  Car^ 

vko^'that  if -5.*^^   "  wardine^  not  making  otherwise  a  provision  for  such 
should  die,  and      "  child  or  children  in  his  lifetime,  then  and  in  such  case 

Ififtvfi  such  ifisufi 

asaforesa]d,with-  ^^  ^^  ^^  trustees  shall  stand  seised  of  one  moiety  of  the 

out  making  any     *<  gaid  premises  from  and  immediately  after  the  decease 

provision  for  _         . 

such  child  or         ^^  of  the  said  John  Carwardifie  to  the  use  of  such  child 

<^dren  in  his      <«  ^^  children  as  aforesaid,  and  be  empowered  out  of  the  . 

lifetime,  the  said  ; 

trustees  should      ^'  rents,  issues,  and  profits  of  the  said  money,  to  raise 

o^iS^frim  "  ^"^^  provision  for  such  chUd  or  children  as  the  said 
and  after  the  de-  ^^  trustees  and  their  heirs  shall  think  fit."" 


the  use  of  such  John  Carwardine  and  Magdalena  his  wife,  after  their 

child:  held, a 

contingent  remainder,  and  not  a  springing  use,  and  therefore  barred  by  a  fine 
levied  by  A,  and  B, 
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marriage,  joined  in  levying  a  fine ;  and  he  by  will  devised        1757-8- 
all  his  estate  from  his  eldest  son,  the  plaintiff,  who  was   ^    ^^TTl 
totally  disinherited.  v. 

The  plaintiff,  as  heir  at  law,  brought  the  present  bill,  Carwardikb, 
First,  to  try  the  validity  of  the  will.     Secondly,  to  set 
aside  a  surrender  of  copyhold  as  not  being  pursuant  to  the 
custom.  .  And,  thirdly,  to  establish  and  have  the  benefit 
of  the  settlement  on  his  father^s  marriage. 

The  cause  coming  on  to  be  heard  on  the  14ith  of  July 
yjS6^  an  issue  was  directed,  which  was  found  in  favour 
of  the  will :  upon  the  second  point  the  bill  was  dismissed, 
it  being  triable  at  law.  It  now  came  on  upon  the  equity 
reserved. 

The  Attorney-General  and  Mr.  Comyn  for  the  plain-         [  29  1 
tai. 

The  estate,  in  the  trustees  under  the  proviso,  remained 
untouched  by  the  fine,  which  cannot  bar  executory  de- 
vises and  springing  uses ;  for  they  being  collateral  to  the 
other  estates  and  remainders,  immediately  carved  out  and 
independent  thereof,  could  only  be  affected  by  any  deed 
which  respects  them. 

The  exception  being  introduced  between  the  estate  fer 
life  to  the  wife,  and  the  remainders  to  the  heirs  of  the 
body  of  the  husband  by  the  wife,  it  was  antecedent  to  the 
estate  tail,  and  the  fhie  could  not  reach  it. 

Hetky^  98.  A  difference  is  laid  down  between  a  colla- 
teral use  that  does  not  depend  on  other  estates  and  an  es- 
tate limited  by  way  of  remainder.  In  the  case  of  spring- 
ing uses,  as  this  is,  and  of  executory  devises,  the  whole 
fee  given  before  need  not  be  disturbed,  but  the  estate  be- 
fore given  opens  to  receive  and  let  in  the  use  upon  the 
contingency  happening :  it  is  like  the  adding  a  link  to  a 
■chain;  the  same  link  remains  as  before,  and  so  here  it 
lets  in  the  estate,  but  does  not  operate  to  take  away  any 
of  the  estate  before  given. 


39 
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1757-8. 
Cabwabdini 


Cabwabdinx. 


[30] 


This  bding  so,  the  next  question  b,  who  is  the  perstm 
intended  to  take  by  this  proviso  ?  And  then  what  shall 
he  take  ? 

The  ground  of  this  provision  was  in  fiivour  of  an  eldest 
son,  and  him  only.  In  the  limitation  of  the  estate  the 
words  are,  ^^  heirs  of  the  body,*^  under  which  the  first  son 
would  take  the  whole.  Now  in  the  proviso  the  words  are, 
**  such  issue  as  aforesaid,^  which  can  relate  only  to  heirs 
of  the  body.  And  though  the  words  child  and  children 
are  afterwards  mentioned  in  the  proviso,  yet  they  must 
and  can  only  refer  to  such  issue  as  aforesaid,  viz.  heirs  of 
the  body. 

As  to  what  estate  such  eldest  son  would  take,  it  must 
be  a  fee  simple  in  one  moiety,  for  the  trust  and  confidence 
being  to  the  trustees  and  their  heirs,  the  estate  must  be 
e<Kextensive  with  the  trust. 

Mr.  SeweU  and  Mr.  WUbraham  for  the  defendants. 

The  first  question  is,  whether  under  this  settlement^ 
which  was  a  conveyance  of  the  legal  estate,  this  provision 
was  in  the  power  of  the  father,  and  any  thing  is  left  un- 
touched by  the  fine.^  And  this  will  depend  upon  the 
question,  whether  this  is  to  be  considered  as  a  contingent 
remainder,  or  as  a  springing  use?  For  if  it  was  the 
first,  it  is  clearly  barred  by  the  fine.  Archer^  case,  1 
Co.  66. 

The  origin  of  springing  uses  is  not  to  be  traced.  The 
maxim  of  law  being  that  a  fee  cannot  be  limited  upon  a 
fee.  Springing  uses  arose  in  order  to  give  persons  a  power 
to  provide  for  all  the  exigencies  of  their  fiunilies ;  and 
therefore  the  court  permitted  them  to  arise  within  a  rea- 
sonable compass  of  time  (as  in  the  compass  of  a  life,  and 
during  the  infancy  of  the  first  taker.  Lloyd  v.  Caref/j 
Free.  Can.  ^%)  And  a  springing  use  is  in  a  deed  what 
an  executory  devise  is  in  a  wiU ;  and  the  same  rules  are 
applicable  to  both. 
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Now  a  springing  use  always  displaces  the  &rmer  estate,        17^7-& 
where  the  whole  fee  has  been  departed  with.    Davis  v.    ^     ^^'"^     ^ 
Speedy  2  Salk,  675.    A  feoifinent  to  the  use  of  A*  and  v. 

his  heirs,  to  commence  four  years  firom  thence,  was  good  Cabwabdinb* 
as  a  springing  use ;  so  after  the  death  without  issue,  if 
he  died  without  issue  within  twenty  years.  This  is  .good 
by  way  of  springing  use :  but  the  reason  of  this  is,  be- 
cause what  is  left  undisposed  of  is  in  the  feoffer  in  the 
Bieaa  time,  and  just  in  the  same  state  as  before  the  con- 
veyance. And  this  is  a  certain  rule,  that  it  can  never 
take  effect  by  way  of  springing  use  or  executory  devise, 
when  it  can  possibly  take  effect  by  way  of  remainder. 
Punfoy  V.  Rogersy  2  Saund.  380. 

This  kingdom  was  for  a  long  time  extremely  fcmd  of 
perpetuities ;  but,  when  once  broke  through,  they  became  [  3^  ] 
as  odious  as  they  were  before  popular.  Inde^,  where 
the  whole  fee  is  disposed  of,  you  may  make  a  new  dispo- 
lition  thereof,  to  arise  within  a  reasonable  compass  oi 
time.  But  there  must  be  always  a  particular  estate  to 
support  a  remainder.  For  the  law  always  took  care  that 
there  should  be  a  tenant  to  the  freehold,  liable  to  the  aco 
tions  of  all  persons  who  claimed  any  right.  Now,  where- 
ever  there  is  such  a  particular  estate,  any  limitation  after* 
wards  must  be  construed  a  remainder.  And  in  this  case 
it  must  be  considered  as  if  a  limitation  to  such  issue  had 
been  placed  in  the  parenthesis  where  the  exception  is  to 
the  wife's  estate.  And  then,  where  the  limitation  is  in 
the  middle  of  the  disposition  of  the  fee,  as  in  the  present 
case,  it  must  always  be  construed  a  remainder. 

And  further,  in  a  springing  use  the  whole  estate  that 
is  to  be  displaced  vests.  Now,  in  the  present  case,  the 
mother  took  an  estate  for  life  only  in  one  moiety.  As  to 
the  other,  it  was  omtii^ent,  whether  it  could  vest  or  not, 
and  depended  on  the  fSather's  dying  in  the  lifetime  of  <^e 
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17r>7-fl-        mother,  and  leaving  such  issue  uuproTided  fin-;  and  wu 
~     ""*'  g  coDtingent  remainder,  and  barred  by  the  fine.     As  the 

V.  father  had  a  power  to  bar  the  heirs  of  He  body,  he  nught 

Cahwahdinb.  certainly  bar  the  leeser  proviiioD.  It  was  an  estate 
wholly  in  the  power  of  the  hosband :  the  first  taker  was 
certainly  contingent,  and  destroyed  before  it  came  in  «$$e. 
But  in  all  events  this  was  not  a  provinon  for  toe  dtild 
absolutely,  but  all  the  issue  of  the  marriage  unprovided 
lor.  and  could  be  a  provision  for  no  longer  than  the  mo- 
ther's Ii&,  subject  to  the  discretion  of  the  trustees. 

The  lA>rd  Keefeb. 
M  Jaa.  iTja.  This  is  a  question  arising  upon  a  deed  which  is  very 

imperlvctly  and  inaccuratdy  penned.  It  is  a  question  of 
law  arising  upon  a  l^cal  c(HiTcy£nce ;  a  settlement  exe- 
[  M  ]  rated,  and  not  oo  articles,  or  by  way  of  trust  executory. 
I  shall  consider  it  in  two  lights :  first,  what  was  the  in* 
tent  of  the  parries  to  the  deed :  and,  secondly,  what  is  the 
legal  operarion  of  this  indenture :  and,  as  a  consequence 
of  that,  whether  the  plaintilT,  the  heir  at  law,  can  take 
the  whole  estate  during  the  wife's  life,  or  whether  he  can 
take  it  jointly  with  his  brothers  and  sisters,  if  any  such 
are  Uving. 

As  to  the  intent  of  this  deed,  that  is  more  apparent 
than  the  operation  of  it.  I  think  nothing  can  be  plaber 
than  that,  upon  the  marriage,  this  settlement  was  made 
with  the  sole  view  of  securing  a  jointure  to  the  wife ;  and 
Mibjcct  to  that  jointure  no  considerarion  was  had  of  the 
cliildnm  nit  againitt  the  liUHband,  but  only  as  against  the 
jnintum  I  niid  tlien^furu  it  is  clear  that  the  settlor  intended 
(0  havfi  tllt>  (wtato  in  his  own  power  Bubject  to  the  jointure 
which  hv  wait  to  y^yv  his  wife.  Besides,  the  deed  recites, 
"  llmt  •/((Am  Ctifwardine,  in  considerarion  of  his  mar. 
^— -         "  ritjfif  wHIl  Magdalena  }Villiam9,  and  to  the  intent 


CASES  IN  CHANCERY.  8S 

*'  that  a  competent  jointure  might  be  provided  for  her,         1757-&. 

**  and  to  the  intent  that  the  lands  and  tenements  miffht    ^    '*^^*' 
„         .  -  ^  .       ,  ^  «  Cabwabdinb 

remain  to  the  uses  after  mentioned,   Sfv.  i^. 

Though  the  intent  is  clear,  the  legal  operation  must  Cabwabdinb. 
control  any  thing  that  appeared  to  be  the  intent  of  the 
parties.  The  claim  of  the  plaintiff  against  the  act  of  the 
fiuher  arises  from  the  anterior  provision  which  is  made 
for  the  children.  The  exception  was  intended  to  abridge 
what  the  wife  had.  It  was  not  to  give  a  moiety  to  her, 
but  only  to  take  out  of  her  jointure  a  moiety  subject  to 
the  limitation  and  discretion  of  the  trustees. 

The  difierent  considerations  that  have  been  made  upon 
it  are  these.  It  has  been  strongly  insisted  upon  by  Mr. 
Attomey-Generaly  that  the  court  is  not  to  extend  the 
daim  of  the  son,  as  the  limitation  is  to  be  upon  the  event 
of  the  wife'^s  surviving  the  husband,  and  there  being 
issue  male;  he  says  the  eldest  son  is  meant,  though  the  [  33  ] 
words,  such  child  or  children,  are  used,  that  they  are  sy- 
Bonymous  to  eldest  son,  because  the  relative  '^such^ 
brings  it  back  to  the  eldest  son  before  described  by  heirs 
male. 

I  am  of  opinion,  however,  that  that  cannot  be  the  con^ 
itruction ;  because  here  one  moiety  is  limited  to  the  trus- 
tees. For  what? — For  the  maintenance,  livelihood,  and 
provision  of  the  heirs  of  that  marriage.  The  woman 
might  marry  again,  carry  away  the  whole  estate,  and  his 
children  have  nothing  to  live  upon :  and  therefore  heirs 
male  of  the  body,  aecimdum  subjectam  materiem^  must  "" 

be  all  that  daim  as  heir.  Not  only  the  first  son,  but 
every  other  son ;  and,  if  no  son,  there  is  a  remainder  to 
daughters,  and  the  power  of  redemptibn  is  co-extensive 
vith  that  construction.  How  is  it  to  be  redeemed? — 
By  making  a  provision  for  the  children  generally.  The 
ittoe  of  the  marriage  is  not  taken  notice  of  as  intended  to 
be  provided  for  by  this  deed.  He  has  a  power  of  barring 
VOL.  I.  D 
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[    34     ] 


1757-8*  ever}*  interest  under  the  settlement  except  the  wife^s; 
under  that  limitation  he  has  introduced  a  contingent  pro- 
vision for  the  children ;  then  he  makes  a  proviso  to  set 
that  loose  again.  How  is  that  to  be  done  ?  By  his  pro- 
viding for  his  children  in  his  life-time.  He  has  an  estate 
tail,  which,  by  a  fine,  he  might  convert  into. a  fee.  He 
says,  I  will  have  a  power  to  charge  and  to  redeem  the 
land ;  I  will  have  a  power  to  convert  the  land  into  money 
and  make  a  provision  for  the  children  in  a  more  commo- 
dious manner. 

This  being  the  meaning  of  the  deed,  the  next  ques- 
tion is,  what  has  he  done  ?  and  that  will  depend  upon 
the  legal  operation  of  the  deed.  The  counsel  on  both 
sides  agree  that  it  must  be  considered  either  as  a  springs 
ing  use  or  a  contingent  remainder ;  and  whether  it  be  a 
springing  use  or  a  contingent  remainder,  the  consequence 
is  also  admitted  if  that  is  once  known. 

For  my  own  part  I  do  not  know  by  what  rule  of  law 
it  is  that  I  can  construe  this  to  be  a  springing  use.  The 
notion  of  a  springing  use  was  introduced,  as  Mr.  WU- 
braham  observed,  just  as  executory  devises  were,  to  an- 
swer the  exigencies  of  men,  and  to  give  them  a  power 
pretty  much  of  the  same  nature  as  that  which  the  law  dis- 
allowed, in  order  that,  after  a  departure  with  the  whole 
fee,  a  new  limitation  of  the  fee  might  take  place  upon  a 
contingency  to  arise  within  a  reasonable  compass  of  tiniei 
and  not  within  the  danger  of  a  perpetuity ;  not  that  a 
fee  could  be  limited  upon  a  fee,  but,  upon  a  contingency 
happening,  the  former  uses  were  to  give  way. 

I  do  not  myself  recollect  any  case  where  a  springing 
use  was  ever  introduced  in  the  middle  of  a   limitation, 
in  the  middle  of  but  it  always  comes  in  afterwards  and  determittes  the 

it  always  comes    ^^^  pft  i^  ^%  whether  that  gift  be  made  of  a  fee  C»  one 
in  afterwards, 

and  determines  the  first  gift  in  fee :  and  whenever  it  happens  to  arise,  it  displaces 
the  first  gift,  and  changes  the  uses  in  fayour  of  other  penons. 


No  case  of  a 
sprin^ng  use 
ever  uitroduced 
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per^iiy  or  coifiik)£^  of  ^  particular  estate  and  remain-        1757-8. 
d^,  Atidj  whenever  it  happens  to  arise,  it  displaces  the    p     ^^^^^^ 
first  gift,  and  changes  the  uses  in  favour  of  other  persons.  v. 

in  the  next  place,  it  is  a  certain  principle  of  law,  that,  Cabwabdin*. 
wherever  such  a  construction  can  be  put  upon  a  limit- 
adon,  as  that  it  may  take  effect  by  way  of  remainder,  it 
shall  never  take  place  as  a  springing  use,  or  executory 
devise.  That  rule  is  established,  and  I  do  not  know  any 
instance  in  which  it  has  b^n  deviated  from  (a). 

Now  the  question  will  be,  whether,  upon  this  awkward  [  35  1 
deed,  I  can  make  such  a  construction  as  that  this  limita- 
tion may  operate  as  a  contingent  remainder.  I  think, 
upon  the  #hole,  it  must  operate  as  a  contingent  remain- 
der. There  would  be  no  difficulty  in  doing  this.  I  limit 
such  an  estate  to  trustees,  &c.  to  the  use  of  mysislf  for 
life ;  remainder,  as  to  one  moiety,  to  my  wife  for  life ;  re- 
mainder, as  to  the  other  moiety,  to  the  use  of  my  childreffi 

(a)  ''  If  ever  there  existed  a  limitation^  which^  in  ond 
i  rale  which  has  uniformly  event,  would  have  operated 
prevafled  without  any  exoep-  as  a  remainder^  but  which 
tion^  it  is  that  which  is  laid  event  did  not  happen^  should 
down  by  Lord  Hale  in  Pure^  operate  as  an  executory  de- 
fy  V.  Bogers."  Per  Lord  vise,  and  that  determination 
Kemytm,  3  7*.  R.  765,  et  vid*  has  since  been  followed  in 
l9ety.Legge,FeameEj..Dev.  Brorvnsrvood  v.  Edwards,  2 
377.  Wealihif  V.  Bosville,  Rep.  Fes,  249.  Doe  v.  Fonnereau, 
K.  B.  temp.  Hardw.  258.  DoMg.  487.  But  where  a  pre- 
Doe  V.  Holmes,  3  JVils,  237*  ceding  freehold  lias  once  vest- 
241.  2  SI,  Rep.  777*  Good-  ed,  no  subsequent  accident 
dtie  V.  BiUington,  Doug,  753.  will  make  a  contingent  re- 
Doe  V.  Morgah,  3  T.  R.  763.  mainder  enure  as  an  execij- 
Dbe  V.  Roa^k,  5  M.  &  S.  482.  tory  devise.  Reeve  v.  Long,  2 
In  EtopUfU  V.  HopHns,  For,  Sound.  380,  per  Lord  Mani- 
44.  Lord  Talbot  decided  in  Jield  in  Doe  v.  Fonnereau, 
support  of  the    intent    that  Feame's  Ex.  Dev.  526. 

d2 
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1757-8-         during  the  wife^s  life,  in  case  they  are  unprovided  for; 

CABWikADiNE    ^™*^°^^'»  ^  ^  ^^^^  moiety,  to  the  wife  for  life ;  remain- 

V,  der  to  the  heirs  of  niy  body ;   remainder  to  myself  in  fee. 

Cabwabdins.    That  is  a  natural  limitation,  and  is  liaUe  to  no  objection 

in  point  of  law.  It  is,  at  all  events,  a  limitation  of  a 
moiety,  and  of  the  other  moiety  a  contingent  use  to  the 
children. 

If  the  present  case  were  to  be  considered  as  an  estate 
executed,  I  do  not  see  how  it  would  differ  from  the  case 
which  I  have  put.  I  limit  the  whole  to  my  wife,  except 
in  such  a  case,  which  is,  the  having  children  unprovided 
for  at  the  death  of  the  husband,  and  she  surviving.  In 
that  case  he  says,  one  moiety  is  to  go  to  the  use  of  my 
children.  What  children  ?  Those  which  I  have  stipu- 
lated a  right  to  redeem  against,  upon  providing  for  them 
in  my  lifetime.  All  the  children  of  the  marriage  must  be 
meant. 

Then  is  it  an  estate  executed,  or  a  trust  ?  I  think 
this  is  a  limitation  that  is  executed ;  I  cannot  take  it  tb 
be  a  trust,  or  that  any  part  of  it  is  remaining  in  the 
trustees.  I  do  not  know  any  instance  where,  upon  a 
legal  conveyance,  the  court  has  taken  the  liberty  of 
making  it  a  trust  upon  collecting  the  intent  of  the  tes- 
tator or  donor.  I  do  not  know  any  case  where  equity 
i^nmtA^^nn       has  cousidcrcd  an  estate  as  not  executed  at  the  same  time 

that  law  has  considered  it  as  executed. 

Here,  in  this  case,  there  is  no  use  upon  a  use ;  it  is  to 
the  trustees  upon  the  trusts,  &c.  Thus,  when  the  event 
here  pointed  out,  upon  which  the  moiety  left  to  the 
children  has  happened,  that  the  trustees  should  stand 
seised  of  the  premises  immediately  after  the  decease  of 
John  Carwardine,  to  the  use  of  such  child  or  children, 

limitation  to        *^^  ^  ^^®  mamtenance,  &c.  I  have  a  notion  that  it 

tnitteetto 

-ttand  sebed  and  recdre  rents  and  profits  to  the  use  of  J .,  u  an  estate  executed 

In  J. 


No  instance 
where  equity 
considered  an 
estate  as  not 
executed  at  the 
same  time  that 
law  would  have 
considered  it  as 
executed. 


CASES  IN  CHANCERY. 


S6 


has  been  determined  in  this  court,  that  where  it  is  de-         1757-B. 
dared  that  the  trustees  should  stand  seised,  and  receive    ^     ''^^^ 
the  rents  and  profits  to  the  use  of  such  a  one,  that  the  v. 

estate  should  be  considered  as  executed  (a).     Here  they  Cabwabdinb. 


(a)  This  probably  alludes 
to  what  is  laid  down  in  I  Eq. 
Ab.  383.  The  distinction  is, 
that  where  the  limitation  is 
to  trustees  and  their  heirs,  in 
trust,  to  receive  the  rents  and 
profits,  and  pay  them  over  to 
A,,  the  use  is  not  executed 
in  ^l.  by  the  statute:  but 
vliere  the  limitation  is  to 
trustees  and  their  heirs,  in 
trust,  to  permit  and  suffer  A. 
to  receive  the  rents  and  profits, 
there  the  use  is  executed  in 
A.  Simpton  v.  Turner,  1  £q. 
Ab.  384.  Brcughtony.Lang" 
ley,  3  Saik.  679.  Jones  v. 
LmASayandSele,S  Fsit.Ab. 
262.  ei  vid.  Serjeant  fVil^ 
Uams'%  note  to  Jefferson  v. 
Moreton,2  Sound.  11 .  and  the 
eases  cited  there.  In  Doe  v. 
Biggs,  2  Taunt.  109.  Mans- 
FiELo,  C.  J.,  observed,  ^'  It  is 
^miiaculous  how  this  distinc- 
tion has  been  established ;  for 
good  sense  requires  that  in 
both  cases  it  should  equally 
be  a  trust,  and  that  the  estate 
dumld  be  executed  in  the 
trustee."  It  was  however  re- 
cognised and  acted  upon  in 


that  case,  and  has  been  in 
several  others.  Bailey  v. 
Ekins,  7  yes.  322.  Wagstaff 
V.  Smith,  9  Ves.  524,  525. 
Brydges  v.  Woottofi,  1  Ves. 
&  Be.  137-  But  where 
there  is  something  to  be  don^ 
by  the  trustees  which  makes 
it  necessary  for  them  to  have 
the  legal  estate,  such  as  the 
payment  of  the  debts  of  the 
testator,  of  rates  and  taxes,  of 
repairs,  or  the  like,  the  l^;al 
estate  is  vested  in  them,  and 
the  grantee  or  devisee  has 
only  a  trust  estate.  Gibson  v. 
Rogers,  Amb.  93.  Bagshaw 
V.  Spencer,  1  Ves.  143.  2  Atk. 
246.  RoberU  v.  DixweU,  2 
r«.  646,  Wright  y.  Pearson, 
post.  Shapland  v.  Smith,  I 
Bro.  C.  C.  75.  SUvestery.  JViU 
son,  2  T.  R.  444.  Kenrick  v. 
Beauclerk,  3  Bos.  &  PulL  175. 
Gregorys. Henderson,^  Taunt. 
772.  Or,  where  the  inten- 
tion of  the  testator  is  col- 
lected by  a  provision  made 
in  order  to  secure  femes-co- 
vert a  separate  allowance, 
Aree  from  the  control  of  the 
husbands,  to  efiectuate  which 
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Cabwabdinb 

V. 

Cabwarbine. 


are  to  be  seised  to  the  use  of  the  children,  and  to  receiTe 
the  profits  for  the  benefit  of  the  children  as  they  shall  think 
proper. 

I  must  therefore  pursue  the  known  operation  of  these 
words  in  the  construction  of  this  deed.  I  think  that  it  is 
1^  contingent  remainder.  The  consequence  of  which  is, 
that,  by  the  fine  levied  by  the  husband,  in  the  event  that 
has  happened,  that  remainder  has  become  extinct,  and  it 
passes  to  the  younger  son  by  the  will. 

Bill  dismissed  without  costs. 


it  is  necessary  that  the  trustee 
should  take  an  estate  with  tbe 
use  executed,  which  is  ob- 
served by  Mansfield,  C.  J., 
8.  TeaifU.  111^  to  have  been  tbe 


true  ground  of  the  decisiou 
in  Jones  v.  Lord  Saif  and 
Sele,  et  vid.  NevUlev.  Sam^ 
ders,  2  Fern.  415.  Harton  v. 
Barton,  9  East,  653. 


] 
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Devise  of  real  es- 
tate to  testator's 
wife»  her  heirs, 
and  assigns,  in 
trust,  by  saJe  of 
so  much  and 
such  part  of  the 


STEPHENSON  v.  HEATHCOTE. 

Et  i  contra. 
{Reg.  Lib.  B.  1757.  fol  124.) 

John  Habpur,  by  his  will,  beariug  date  the  25th  of 
AprUf  1^S3,  gave  all  his  lands,  &c.  (except  in  Mvaston^ 
in  the  county  of  Derby )^  to  his  wife,  her  heirs  and  as- 
signs, in  trust,  by  sale  of  so  much  and  such  part  of  the 

premises,  as  should  be  necessary,  to  advance  and  raise  so 
premises  as  * 

should  be  neces-   much  money  as  would  fully  pay  off  and  satisfy  all  his 

sanr,  to  advance   j^^.  ^^1,^  ^ltA  funeral  expenses,  and  all  the  residue  of 
and  raise  so  much  •'  ^  ... 

money  as  would    the  premises  he  gave  to  his  said  wife  for  life,  remainder 
fuU^  nay  offand 

satis^  all  his  just  dd)ts  and  funeral  expenses,  and  all  the  residue  to  her  for  life, 
remainder  to  testator's  heirs  on  her  body  begotten.  Testator  gave  to  his  uncle 
his  tobacco-box,  and  the  residue  of  hb  personal  estate  whatsoever  to  his  wife 
for  ever,  and  appointed  her  executrix :  held,  the  personal  estate  not  exonerated 
from  the  pavment  of  dd)ts* 

Parol  evidence  of  testator's  intention  to  give  his  personal  estate  exempt  from 
debts,  rejected. 
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to  hk  heivs  on  bear  body  begotten^  with  divers  remain- 
ders over. 

Tke  testator  gave  his  lands  in  Alvaston  to  his  bars  on 
the  body  of  his  said  wife  begotten,  with  remainder  to  the 
defendant,  his  sister,  in  fee.  The  testator  also  gave  to  his 
uncle,  Francis  MeyneUy  his  tobacco-box ;  and  lastly,  all 
the  residue  of  his  personal  estate,  whatsoever,  he  gave 
and  bequeathed  to  his  wife  for  ever,  and  he  appointed  her 
executrix. 

The  testator  left  a  personal  estate  of  the  value  of  JP^Od, 
and  was  indebted  upon  mortgage  about  <f  1500,  besides 
other  debts. 

The  bill  in  the  first  cause  was  brought  by  the  widow, 
to  have  the  testator^s  debts  paid  and  discharged  out  of 
the  real  estate,  and  to  have  the  personal  estate  exone- 
lated,  and  that  the  defendants  might  pay  a  proportionable 
ihare  of  the  mortgage.  The  cross  bill  was  to  carry  the 
trusts  of  the  will  into  execution,  for  an  account  of  what 
Tag  due  on  the  mortgages,  and  that,  if  the  personal  estate 
were  not  sufficient,  a  competent  part  of  the  real  estate 
might  be  sold. 

Parol  evidence  was  offered  to  be  read  on  the  pact  o£ 
the  executrix,  to  shew  the  intention  of  the  testator  to 
give  his  personal  estate  exempt  from  debts ;  and  Lady 
Gtnfuborough  v.  Lord  Gainsborough^  S  Vern.  252,  and 
Lady  Granville  v.  Duchess  of  Beaufort^  ib,  648",  wef» 
cited. 


i7fia 

Stephenson 

V. 

Hbathcots* 


[    39    ] 


The  Lord  Keepeb. 

I  have  a  very  great  disinclination  to  admitting  parol 
evidence  to  expliun  a  will  At  common  law  it  is  a  rule 
that  no  parol  evidence  can  be  given  of  a  mane's  intent, 
who  has  put  it  into  writing,  except  to  explain  a  latent 
ambiguity.    Lord  Chenejfs  case,  5  Co.  68.  Counden  v. 


m 
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darky  Hob.  32.    Janes  v.  Newman  (a).    Dcweei  r# 
Sweet  (6).  Lowjield  v.  Stmeham,  2  Str.  1261  (c). 

*  The  case  of  Lord  and  Lady  Gaintborough  has  been 
cited  as  a  decree  founded  on  parol  evidence.  If  I  could 
satisfy  myself  upon  what  grounds  that  decree  was  founded. 


(a)  Black.  Rep.  60. 

(h)  Amb.  175. 

(c)  ''  From  whatever  cause 
the  ambiguity  proceeds^  whe- 
ther from  a  misdescription  of 
the  estate,  or  firom  a  misde- 
scription of  the  person,  if  there 
be  a  latent  ambiguity^  the 
parol  evidence  is  admissible^*' 
per  Mansfield,  C.  J.  3  Taun. 
133.  As  to  admitting  it  to 
ascertain  the  person  of  a  de- 
visee, vid.  Cheney's  case,  5 
Co.  68.  AUham's  case,  8  Co. 
155.  Harris  v.  Bishop  of  Ltn- 
coln,  2  P.  W.  135.  Beaumont 
Y.  Fell,  ib.  140.  Basils  v.  the 
Attorney-General,  2  Atk.  239. 
Ulrich  V.  Uchfield,  ib.  373. 
Caslleion  v.  Turner,  3  Atk. 
5258.  Goodinge  v.  Chodinge, 
1  Fe#.  231.  Hampshire  v. 
Pearce,  2  f^e«.  216.  Jonef  v. 
Newman,  Bl.  Bep.  60.  Doiv- 
je<  V.  Sweet,  Amb.  175.  Brad- 
win  V.  Harpur,  ib.  374.  i^n- 
drewsy.  Dobson,  1  Cor,  425. 
Hussey  V.  Berkley,  post.  vol. 
II.  194.  Gar^A  v.  Meyrick,  I 
Bro.  C.  C.  31.  Httii/  V.  ffor<. 


3  £ra  C.  C.  311.  Dehnarev. 
RebeUo,  ib.  ic  I  Fes.  412. 
Parsons  v.  Parsons,  1    Fc#. 

juit.  266.  ^66o<  V.  Massie,  3 
re#.148.  Thomas  V.  Thomas, 
6  T.  R.  671 .    Price  v.  Page, 

4  Fes.  480.  />of  v.  Danvers, 
3  £a^/,  303.  /S^mttA  v.  Coney, 
6  Fe#.  42.  Careless  v.  Care- 
^«,  1  Meriv.  384.  As  to  ad- 
mitting parol  evidence  to  as- 
certain the  subject-matter  of 
the  devise,  vid.  Pendleston  v. 
Grani,  2  Fern.  517*  Hod^. 
joa  V.  Hodgson,  ib.  593.  Pom- 
nereati  v.  Poyntz,  1  JSro.  C.C. 
472.  Baugh  V.  /2eaJ,  1  Fes. 
jun.  259.  Selwood  v.  MiU^ 
may,  3  Fe^.  306.  Dobson  v. 
Waterman,  cit.i6.  Whitbread 
V.  3fay,  2  .Bor.  &  Pul  593. 
I>oe  V.  Brown,  4  jE^o^/,  441. 
I>oe  V.  Oxendon,  3  TViaat 
147.  GoodtUle  y.  Southern,  I 
M.  &  S.  299.  Doe  v.  Green^ 
ing,  3M.  &S.  171.  Sand- 
ford  V.  Chichester,  I  Meriv. 

653.     Colpoys  v.  Colpqys^  1 
Jaco6,  451. 
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I  dHmld  think  niytelf  bound  by  it ;  but  it  seems,  by  the 
petition  of  appeal,  to  have  been  founded  in  fraud  in  the 
drawer  of  the  will,  who  designedly  omitted  to  frame  the 
will  according  to  the  instructions  which  he  had  received. 

In  the  case  of  resulting  trusts  for  the  benefit  of  the 
next  of  Idn,  it  is  not  to  be  questioned  but  that  executors 
may  make  use  of  parol  evidence  to  rebut  their  equity  (a). 
But  the  present  case  does  not  turn  upon  the  point  of  re- 
butting equities.  The  executrix  brings  her  bill  to  be 
reimbursed  what  she  has  paid  in  the  course  of  law :  and 
the  evidence  offered  is  to  shew  what  was  given  to  the 
executrix  by  the  will  in  writing.  If  parol  evidence  were 
admitted  in  the  present  case  it  might  be  admitted  in  every 
one.  . 

But,  without  considering  it  as  the  bill  of  the  executrix, 
I  rely  on  this,  that  in  all  the  cases  in  which  parol  evi- 
ieace  has  been  admitted,  it  has  been  for  the  purpose  of 
supporting  legal  rights  against  an  equitable  claim.  If  the 
heir  had  brought  the  biU,  I  think  it  would  have  made  no 
ice.    The  executor  has  no  right  to  the  personal 


175a 
Strphensow 
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[    41    ] 


Ptirol  eridence  it 
only  admitted  to 
support  l^gal 
rights  against  an 
equitable  claim. 


(a)  It  IS  now  fully  settled 
that  external  evidence^  and 
all  parol  declarations^  whe- 
ther made  before^  or  at,  or 
after  the  making  the  wiU^  are 
admissihlf  in  fiivour  of  an  ex- 
teator,  to  whom  a  l^acy  is 
given^  to  rebut  the  resulting 
eqoity  font  the  next  of  kin, 
IMilebury  v.  Buckley,  2  Vem. 
077-  Batchelor  v.  Searle,  ib. 
736.  Petii  v.  Smith,  1  P.  W. 
7.  RawUiu  V.  Powdl,  1  P.  W. 
197.  Lady  GranmUe  v.  Du- 
cheas  of  Btaufcni,  ib.  114. 


Rachfield  v.  Careless,  2  P.  W. 
158.  May  V.  Lewin,  cit.  t6. 
Neron  v.  Newton,  dt.  ib. 
Duke  of  Rutland  v.  Duchess 
of  Rutland,  ib.  210.  BUnkhom 
v.  Feast,  2  Fes.  27.  Lake  v. 
Lake,  I  WUs.SlB.  Nourse  v. 
Finch,  2  Ves.jun.  7&  &  465. 
Thornton  v.  Lacey,  ib.  149* 
Trimmer  v.  Bayne,  7  Fes. 
51&  Walton  r.  Walton,  14 
Fes.  318.  Langham  v.  Sand* 
ford,  17  Fes.  435.  affirmed  on 
appeal,  2  Meriv.  6. 


41  CASES  IN  CHANCEEV. 

17M.  estate  natil  dw  ddils  or  paid,  mmtamhttdk  upn  tba 

9n^^ooif    fc**'  to  pay  thcB.    The  ipcciahj  ocdiian  indeed  maj 

9.  proceed  eidier  ^uast  the  iMir  or  dv^  ciBtntoi ;  biit,  ai 

HsATHoora.    the  pcraoBal  estate  hat  bcea  iiigaw  ■»  d  by  Ae  debls  can- 

tracted,  to  is  it  at  all  evcats  the  pnmairy  fimd.  The 
ecMiiii^  here  to  thiov  the  debts  vpoo  die  pcneBAl  estate 
is  a  knid  of  kgal  light,  not  a  particidar  qiecial  eqjoitj. 
If  parol  eridence  wcie  to  be  ailiitlril  here,  it  would  be 
pn^naat  with  great  nsehicb  and  incaoreaicaoes ;  and  I 
dunk  die  courts  should  not  go  a  angle  step  further  than 
the  cases  haire  alreadj  gone  (a). 


[     48    ]  Upon  the  merits  three  qoestians  wc^  made ;  bi^  the 

first,  which  was  whether  the  residue  rf  the  personal  estato 
was  to  be  exempted  fiom  the  papnent  of  debts?  was 
pi^ipc^ially  contested. 

The  Attome^-^eneraiy  the  SoUdtor-Xieneralj  Mr. 
fF^OraAoat,  and  Mr.  Ha$kuUy  for  the  executrix. 

As  between  the  executrix  and  the  heir  at  law  the  per- 
sonal estate  is  the  principal  fimd  fiir  the  payment,  of 
debts.  The  old  cases  required  an  express  dedasalion  to 
exonerate  the  personal  estate.  Fereyes  ▼.  Rokinmm  (&). 
But  courts  of  equity  hare  deviated  from  thai  geneml 
rule,  where  the  intent  of  the  testator  has  been  clearly  en- 
pressed,  diat  the  personal  estate  should  be  exempted  from 


(a)  'PkoA  eridence  csanot     kin  ia  oppositMHi  to  the  ^e^ 
be  admitted  to  raise,  but  only     biittii^eriden< 


Fanbfce  tat,  and  in  sapprat  of  theori- 
T.  WUli$,  3  BnK  C.  C.  577-  ginal  jMesumptiTe  equity. 
Fnemanile  ▼.  Banks,  5  Fes.  RachfiM  v.  Cardeu,  2  P. 
79.  Momck  V.  Lord  Mmck,  I  W.  15a  Langkam  t.  Safui^ 
Ba.  &  &.  29a  But  iti^y  Jimd,  17  Fes.  435. 2Meritt,6, 
be  adduced  by  the  next  of        (b)  Bun^dQL 
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its  natural  burthen.  Bamfield  v.  WinMam  (a),  Wain- 
Wright  ▼.  Bendlawes  (6),  Siapleton  v.  ColeviUe  (c).  In 
the  present  case  the  intention  is  very  clearly  expressed : 
it  is  not  a  charge  for  the  payment  of  debts,  as  there  wa9 
in  Siapleton  v.  Coleville ;  but  the  words  fully  to  seU 
are  tantamount  to  an  express  direction  to  sell.  The  de- 
vise of  the  residue  is  very  material :  it  is  to  th^  wife,  not 
in  th^  character  of  executrix,  but  as  residuary  legatee. 
The  giving  the  specific'legacy  to  the  uncle  shews  that  the 
fesidi:^  intended  is  the  residue  subject  to  that  deduction 
pnly,  and  affording  an  inference  that  the  personal  estate 
was  to  go.  subject  to  no  other  charge.  Ilie  great 
^numnt  of  his  debts  compared  with  his  personal  estate, 
is  another  strong  circumstance  by  which  we  may  infeir 
^e  t^stator^s  intention :  in  making  this  devise,  he  in- 
tended a  benefit  to  his  wife,  which  will  be  necessarily 
4ef<^ted,  unless  the  personal  estate  is  exonerated.  This 
if^a  laid  great  stress  upon  by  Lord  Talbat  in  StapleUm 
T.  CokmUe :  his  words  are,  ^^  what  the  quantum  of  the 
debts  or  the  amount  of  the  personal  estate  was  at  the 
testator^s  death  does  not  appear ;  if  it  did,  it  would  give 
great  light  into  this  matter.*" 

Mr.  Perrot^  Mr.  de  Grey^  and  Mr.  Serjeant  Hewitt^ 
ibr  the  defendant  contended,  that  there  was  not  sufficient 
evidence  of  an  intention  to  exonerate,  and  cited  French 
V.  Okichester  (d).  Cutler  v.  Coweter  (e),  Lucy  v.  Brom- 
ley (/),  Hazlewood  v.  Pope  (^),  Cayle  v.  Crofts  (A), 
and  BromhaU  v.  WUbraham  (i). 


1768. 
Stephenson 

V. 

Heathcote. 


[  4a  J 


(a)  Prec.  Can.  101. 
{bl  2  Fam.  718. 
{fi)  For.  202. 
(«D.2  Fety,.  5«, 
(e)  ib,  3pl. 


(/)  Fiin.  41. 
(g)  3  B,  W.  322. 
(A)  4t  Fin,  Ab.  468. 

(0  .For.  274. 
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Court  not  to  in- 
quire into  the 
amount  of  the 
perMinal  estate, 
wheUier  suffi- 
cient or  not  to 
pay  testator's 

[  •  44  ] 


The  Lord  Keeper. 

Upon  this  will  three  questions  have  arisen,  the  first  of 
which  is  upon  the  claim  of  the  personal  estate,  made  by 
the  widow,  exonerated  from  the  payment  of  debts  and 
funeral  expenses. 

The  ruling  principle  in  the  construction  of  wills  is, 
that  the  court  is  bound  to  find  out  the  intention  of  the 
testator,  if  it  be  possible  so  to  do,  however  inartifidallj 
the  will  may  be  expressed.  But  this  intention  must  be 
discovered  from  the  words  of  the  will  itself,  and  not  from 
extrinsic  circumstances:  and  the  court  must  proceed  upon 
known  principles  and  established  rules,  not  on  loose  con- 
jectural interpretations,  or  by  considering  what  a  man 
tnay  be  imagined  to  do  in  the  testator^s  circumstances. 

We  are  not  to  inquire  into  the  amount  of  the  personal 
estate  to  know  whether  it  be  or  be  not  sufficient  to  pay 
the  testator^s  debts,  because  that  would  be  to  establish  • 
general  rule,  that  in  every  case  where  the  personal  estate 
is  *insufficient,  it  must  be  presumed  to  be  the  testator's 
intention  to  charge  his  real  estate  with  the  payment  of 
all  his  debts  (a).     Besides,  the  personal  estate  is  vague 


(a)  There  are  instances  of 
judges  (like  Lord  Talbot  in 
StapletOH  V.  CoteviOe)  consi- 
dering the  amount  of  the  tes- 
tator's estate  as  a  circum- 
stance to  be  inquired  into^ 
so  as  to  furnish  a  ground  for 
construction :  as  in  a  remark- 
able case  mentioned  by  Lord 
Kenyon  (7  T.  R.  640.  vis.  the 
case  of  Gates  v.  Brydon), 
where,  after  the  argument 
(3  Burr.  1895.),  and  before 
the  decision.  Lord  Mansfield 


directed  certain  inquiries  to 
be  made  respecting  the  value 
of  the  estate  devised,  which 
at  the  time  gave  dissatis&o- 
tion  to  the  profession. 

As  a  general  rule,  it  seems 
settled  that  the  court  cannot 
enter  into  the  inquiry.  Wal^ 
her  V.  Collier,  Cro.  Eliz.  379. 
Lord    Inchiquin   v.    French, 

1  Cox,  8.  Doe  V.  Fyldes,  Cowp, 
833.     Standen    v.    Sianden, 

2  Ves.  jun.  593.  6  Bro.  P.  C. 
ed.    TomL    193.       Hales  v. 
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and  uncertain,  and  subject  to  great  fluctuations:  few 
men  know  what  their  personal  estate  is.  Suppose  a  fur- 
ther security  for  a  large  sum  should  afterwards  be  disco- 
Tared. 

In  the  present  case,  the  testator  having  constituted  his 
wife  trustee  of  the  real  estate  for  payment  of  his  debts, 
appointed  her  also  to  be  his  executrix.  But  although  he 
has  given  her  a  power  to  sell  his  real  estate,  ^^  fiilly  to 
pay  and  satisfy  his  debts,^  this  is  no  more  than  making 
his  real  estate  auxiliary  to  his  personal,  and  not  to  be 
applied  in  the  first  place.  The  word  ^^  fully  ^  is  of  great 
force  and  effect:  it  is  a  word  of  reference,  and  shews  the 
devise  of  the  real  estate  was  intended  to  be  only  in  aid 
according  to  the  rules  of  law,  that  the  personal  estate 
must  be  first  applied,  unless  it  appears  to  be  the  testator's 
dear  intention  to  exempt  it,  and  to  throw  the  debts 
wholly  on  the  real  estate.  I  agree  with  the  determina- 
tions in  the  cases  cited,  that  there  is  no  need  of  express 
words  in  a  will  to  exempt  the  personal  estate  firom  pay- 
ment of  debts,  if  the  intent  does  otherwise  appear:  but  I 
do  not  see  any  words  in  this  will  which  indicate  such  an 


1758. 


Margerum,  3  Vei.  299.  &  vid. 
Duke  of  Ancaster  v.  Ma^er, 
1  Bro.  C.  C.  466.  Brummel 
T.  Proiheroy  3  Ves.  1 13.  AU 
iridge  v.  Lord  WaUcourt,  1 
Ba.  &  Be.  315.  Boolle  v. 
Blundelly  1  Meriv.  222.  & 
Tid.  Judd  V.  Pratt,  13  Ves. 
168.  Attorney 'General  v. 
Grote,  3  Meriv.  31 6.  Gittins 
V.  Steele,  1  Sma.  29.  Jones 
V*  Curry,  ib.  66.  And  as  to 
the  application  of  the  doctrine 
to  powers,  vide  the  cases  cited 


by  the  editor  in  the  note  to 
Andrews  v.  Emmott,  2  Bro. 
C.  C.  297.  But  in  the  case 
of  Colpoys  V.  Colpoys,  I  Jacob, 
451,  Sir  r.  Plumer,  on  the 
ground  of  tbe  subject-matter 
of  the  bequest  being  desig- 
nated on  the  fece  of  the  will 
by  imperfect  or  equivocal 
terms,  admitted  evidence  of 
the  amount  of  the  testator's 
property,  to  explain  the  be- 
quest 


Stephenson 

V. 

Heathcots. 


[    45    1 
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inttmtiMi;  en  the  contrary,  the  if ord  ^^  fully"  is  rqhq;- 
nant  to  any  such  intention. 

As  to  the  residuary  clause,  I  look  upon  the  gift  of  the 
tobacco-box  to  be  nothing.  An  argument  has  been  drawn 
firom  that,  and  the  gift  of  the  rest  of  his  personal  estate 
to  hiA  wife,  that  his  intention  was  to  make  the  land  the 
primary  ftmd ;  but  the  personal  estate  may  be  giyen  by 
the  word  ^^  residue,^  as  well  as  by  words  expressing  ^^  all 
the  personal  estate.^  Unfortunately  for  that  construc- 
tion, the  clause  does  not  end  at  the  words  ^^  for  eyer:"^ 
nor  does  it  go  on  to  say  (as  it  should  have  done  if  that 
had  been  the  intention),  *^  for  her  own  use  ;^  but  instead 
(>f  that  the  testator  has  added,  ^^  whom  I  make  my  exe- 
^'  cutrix,^  which  is  a  kind  of  l^al  trust,  if  I  may  so  ex- 
press myself.     It  is  a  deyise  to  her  as  executrix. 

Another  thing  which  has  great  weight  with  me  is,  that 
the  testator's  principal  object  was  a  provision  for  the  chil- 
dren whom  he  might  have  by  his  wife.  He  cannot  be 
supposed  to  have  so  fiur  preferred  his  wife  to  his  children 
As  to  have  given  her  the  whole  personal  estate,  free  from 
the  payment  of  debts,  and  thrown  the  entire  burthen  cS 
them  upon  the  estate  to  which  he  intended  that  they 
should  become  entitled  after  her  decease.  And  the  pre- 
sent event  of  his  having  no  children  is  not  to  be  alone 
attended  to. 

I  am  therefore  of  opinion,  that  there  is  not  sufficient 
in  the  present  will  to  exempt  the  personal  estate. 


lliis  case  was  stated  and 
relied  upon  by  the  court,  in 
the  Duke  of  Ancaster  v. 
Mayer,  1  Bro,  C.  C.  454.  and 
SoolU  V.  Blundell,  I  Meriv. 
193. 

The  doctrine  upon  this  sub- 


ject has  been  thus  succinctly 
stated  by  Lord  Eldon.  The 
old  law  was,  {Fereyes  v.  Ro^ 
bifuon,  Bunb.  301.)  I  re- 
gret that  it  is  not  law  stili, 
that  the  personal  estate  could 
not  be  exempted  without  ex* 
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prtss  words.  That  yielded  to 
the  doctrine  of  demonstration 
clear  and  declaration  plain. 
We  have  now  reached  the 
sound  rule,  that  for  the  pur- 
pose of  collecting  the  inten- 
tion, every  part  of  the  will 
must  be  considered."  1  Swa, 
28.  This  intent  must  be,  as 
stated  by  his  Lordship  in  an- 
other place,  '^  so  expressed  as 
to  convince  a  judicial  mind 
that  it  was  meant,  not  merely 
to  charge  the  real  estate,  but 
80  to  charge  it  as  to  exempt 
the  personal."  1  Meriv.  193. 
In  the  following  *oa8e8  the 
personal  estate  has  been  con- 
sidered as  not  exempted.  Cut' 
ler  V.  Coxeter,  2  Fern.  301. 
Doleman  v.  Smith,  Prec.  Can. 
456.  French  v.  Chichester, 
2  Fern.  569.  Hazlewood  v. 
Pope,  3  P.  W.  322.  Lord 
Inchiquin  v.  French,  Amh.  33. 
1  WUs.eii.  1  Cox,\.  Sam^ 
l»ea  V.  Wake,  1  Bro.  C.  C. 
144.  Duke  of  Ancaster  v. 
Maimer,  ib.  454.  Gra^  v. 
Minnethorpe,  3  Fes.  103. 
Bmmmelr.  Prothero,  t^.  1 11. 
TttU  y.  Lord  Northwick,  4 
y^s.  816.     Hartley  r.  Hurle, 


5  Fes.  540.  Bridges  v.  Phi- 
lips, 6  Fes.  567.  Watson  v. 
Brickwood,  9  Ves.  447-  AU 
dridge  v.  Lord  Walscourt,  1 
Ba.  &  Be.  312.  Tower  v. 
Lord  Rous,  18  F«.  132 — In 
the  following  cases  the  per- 
sonal estate  has  been  consi- 
dered exonerated: Wain- 

Wright  V.  Bendlowes,  2  Vem. 
718.  Bamfield  v.  Windham, 
Prec.  Can.  101.  Adams  v. 
Meyrick,  1  Eq.  Ab.  271. 
Stapleton  v.  ColevUle,  Fof. 
202.  PAip/MT  V.  Anntsley,  2 
-4/^.  57.  Bicknell  v.  Page, 
ti.  79.  Walker  v.  Jackson, 
ib.  624  1  f^^.  24.  PAt/tjM 
V.  Nicholas,  &  HcUiday  v. 
Bowman,  cit.  1  Bro.  C.  C. 
145.  Anderton  v.  Coo^,  /l^- 
naston  v.  Kynaston,  &  G/e<2e 
v.  G&cfe,  cit.  t&.  456.  ^ed5 
V.  Jone^  2  Bro.  C.  C.  60. 
1  Cojr,  245.  fViUiams  v. 
Bishop  of  Landaff,  1  CoJr,  254. 
Burton  v.  KnowUon,  3  Fm. 
107.  Ga«^  V.  /foK^A,  dt. 
t6.  Hancox  v.  Abbey,  11  Fe^. 
179.  Boo^  V.  Blundetl,  dt. 
sup.  Gittins  v.  Steele,  1  iS'iva. 
24. 
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loth  Feb.  1758,  REYNOLDS  v.  MEYRICK. 

S.C. 

PerrynMSS. 

(Reg.  Lib,  b.  1^5^.  fol.  202.) 

Devue  to  A.  for  Dame  Clembnck  MoNToouBRiBy  by  her  will  bear- 

^nder  t^lds  ^  ^^^  *®  ^3th  of  JtUtfy  1719,  after  providing  for  her 

first  aod  other  daughters  out  of  certain  estates  in  Ireland,  devised  as 

to  his  daughters;  follows :  *^  And  as  to  all  my  manors,  &c.  not  otherwise  by 

and,  in  ddultof  thfg  my  ^j  disposed  of,  subject  nevertheless  to  the  pro- 
tuch  issue,  the  ^  «  •»  « 

preLes  to  s^^  visional  payments,  Umitations,  and  conditions  hereinafbr 

^""^^^1^  %°  particularly  mentioned,  I  give,  devise,  and  appoint  the 
after  the  death  of  same  to  the  child  Hugh,  commonly  called  Hugh  Mani* 

andsuSi!^ to^^*  S^^'^'^^^y  ^®'  *h®  ^"^  ^f  ^^8  natural  life,  remainder  to 
such  chai^ge  over,  trustees  to  support  contingent  remainders,  remainder  to  his 
A.  of  j^niuuing    ^^  ^^^  other  sons  in  tail  male,  remainder  to  his  daugh- 
the  whole  estate,  ters  in  tail ;  and,  fiuling  such  issue,  I  will  that  the  said 
cuted,  A.  dying     manors,  &c.  shall  stand  charged  with  and  be  subject  to 
hdd^dJlt^^       the  payment  of  ^500  a-piece  to  the  children,  commonly 
sums  only  car-      called  Charlotte,   Maria,  and  Dorothy  Montgomerie^ 
Sd^of^SS  which  I  will  shaU  be  raised  and  paid  them  within  six 
jointress,  who       months  after  the  death  of  the  said  Hugh  Montgomerie 
sumv     mm.        without  such  issue,  and  subject  to  such  charge  and  pay- 
ment to  my  daughter,  Elizabeth  Maria  Louisa,  for  life, 
remainder  to  her  issue  in  tail,  with  remainders  oyer. 
Provided  always,  and  my  will  is,  that  in  case  the  said 
Hugh  Montgomerie  shall  happen  to  marry,  that  then  it 
shall  and  may  be  lawful  to  and  for  the  said  Hugh  ManU 
gomerie  to  make  any  settlement  or  conveyance  of  all  or 
any  part  of  the  said  manors,  &c.  in  jointure  upon  such 
wife  or  wives  only  as  he  shall  happen  to  many*^ 

Hugh  entered  affcer  her  death,  and  married  Matf 
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Bingham^  upon  whom  he  settled  the  whole  estate  for  her 
jointure. 

*  In  1741  Hugh  died,  leaving  a  widow  and  two  sons,  who 
both  died  without  issue,  the  younger,  Hugh,  who  was  the 
survivor,  dying  on  the  16th  of  October,  1^43.  Mary 
Montgomerie,  the  widow  of  Hugh,  died  on  the  6th  of 
February,  VJ6^. 

This  was  a  bill  by  the  daughters  and  their  husbands 
to  have  the  two  sums  of  ^500  and  ^500  raised  out  of 
die  estate,  with  interest  from,  six  months  after  the  death 
of  Hugh  Mantgomerie,  the  son. 

Two  questions  were  made ;  first,  whether  the  two  lega- 
cies of  i?500  each  to  the  children,  Charlotte,  Maria,  and 
Dorothy,  should  carry  interest  from  the  end  of  six  months 
after  the  death  of  Hugh  Montgomerie  the  son,  or  from 
the  decease  of  Mary  the  jointress  ?  And,  secondly,  sup- 
posing interest  payable  from  six  months  aft;er  the  death 
of  Hugh  the  son,  whether  the  assets  of  Mary  the  jointress 
should  be  liable  to  the  payment  thereof  during  the  time, 
or  whether  it  would  remaii^  a  charge  upon  the  inherit- 
ace. 

Mr.  Sewett,  Mr.  Perrot,  and  Mr.  Capper,  for  the 
plaintifis. 

The  general  rule  is,  where  a  present  legacy  is  given 
without  mentioning  any  particular  time  of  payment,  it 
wiD  carry  interest  from  one  year  aft;er  the  testator^s  death; 
Old  if  such  legacy  be  given  to  a  child,  it  will  carry  in- 
terest from  the  testator^s  death.  In  this  case  the  incon- 
Tenience  suggested  is,  that  there  will  be  a  charge  on  the 
inhoitance  in  the  hands  of  the  reversioner.  But  where- 
e?er  a  person  claims  an  estate  under  the  will,  he  must 
take  it  subject  to  all  the  charges  imposed  upon  it  by  the 
testator,  and  upon  the  terms  imposed. 
That  it  is  no  hardship  that  a  l^acy  is  to  be 
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upon,  a  reversumer  is  proved  by  the  cases  of  j^oooii  t. 
Clark,  1  P.  W.  478.  GreenhUl  v.  Waldoey  Prec.  Cmu 
367*  Nay,  children's  terms  have  been  raised  out  of  the 
reversion,  in  the  Ufetime  of  the  father,  which  is  goii^ 
much  Airther  than  is  required  in  the  present  case. 

But  a  further  argument  arises  in  this  case  from  the 
different  penning  of  the  will.  It  is  plain  that  the  testatrix 
had  a  different  intenti<m  in  respect  of  the  first  legacies  to 
the  plaintifis,  and  the  legacies  after  given  to  oiheac  persons^ 
where  she  directs  that  they  shall  not  be  paid  till  a  year 
after  the  person  comes  into  possession  of  the  estates  on 
which  they  are  charged.  These  legacies  are  said  lo  be 
given  in  satis&ction  of  all  demands  the  children  oonld 
have  upon  her  and  her  estate,  which  must  imply  a  pre* 
cedent  demand  in  the  children.  Now^  if  they  were  to 
wait  till  the  death  of  Hugh  without  issue,  and  also  the 
death  of  the  jointress,  who  might  live  forty  years,  these 
legacies  would  be  worth  nothing,  and  could  not  be  a  sa* 
tisfiurtion. 

The  second  question  is,  who  ought  to  pay  the  plains 
tiffs  ?  The  legacies  and  interest  must  certainly  be  a  chaijge 
upon  the  inheritance ;  for  the  court  cannot  say  that  the 
jointress  was  liable,  because  she  comes  imder  the  <dd  uae 
antecedent  to  this  charge. 

The  Atiwmei^Generalf  the  Soiwitar-General^  and 
Mr.  Wilbraham,  for  the  defendants. 

The  legades  which  the  plaintiffs  claim  are  now  cer- 
tainly raisable ;  the  only  question  is  from  what  time  tbcy 
shall  carry  interest  We  insist  only  from  the  death  of 
the  jointress.  If  they  were  raisaUe  in  the  joontress^s  life» 
tbey  must  have  been  raised  out  of  the  reversion,  and 
deariy  could  not  afiect  her  estate.  The  court  will  never 
mortgage  the  reversion,  unless  the  words  are  so  very  atvong 
tittt  tbey  act  compelled  io  dp  it,  and  wiU  net  rum  the 
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person  thai  it  to  have  the  inheritance,  in  order  to  &vour 
ihe  yoiu^r  diildren.  Brame  v.  Berkley y  2  P.  W.  484. 
Jdtw^a  T.  Horwoody  car.  Hardwicke  C.  1755  (a). 

The  string  of  cases  on  that  head  are,  where  trust  terms 
lie  crealed  fbr  raising  portions  for  younger  children  at 
^g^Ceea  or  marriage.  But  this  court  never  charges  the 
lercmoa  even  finr  children,  where  the  legacy  or  provision 
it  by  way  oi  additional  portion.  Now  it  appears  here  that 
the  plaintifis  were  provided  for  by  their  father^s  will  and 
seltleiiiait,  and  the  mother  gives  them  a  present  provision 
mt  cf  her  Irish  estate.  Besides,  these  legacies  are  given 
on  future  contingencies,  so  remote  as  not  to  be  expected 
or  waited  fiir,  a  general  failure  of  issue  of  Hugh.  So 
diat  they  must  stand  upon  the  foot  of  common  legacies, 
dependiag  on  the  mete  bounty  of  the  testator ;  and  then  it 
dttxe  any  case  where  such  mere  money  legacies  charged 
iqpon  land  were  held  raisable  before  the  estate  comes  into 
possession  ?  As  to  the  case  of  Bacon  v.  Clark,  there  the 
estate  was  given  on  condition  that  he  should  pay  .f'lOOO, 
md  this  was  personal  confidence ;  and  the  estate  would 
here  been  forfeited  on  breach  of  the  condition,  if  the 
party  had  not  been  the  heir  at  law. 

And  this  brings  it  to  the  construction  of  the  words  of 
the  will,  by  which  an  estate  tail  is  given  to  Hugh.  But 
if  there  was  failure  of  issue  of  Hugh,  then  Elixabeik 
Louisa  shall  have  the  estate,  subject  to  the  charge,  which 
plainly  shews  an  intention  in  the  testatrix  to  give  her  a 
ptcfierence ;  but  in  that  event,  the  younger  sisters  should 
have  ^500  each.  From  the  nature  of  these  provisions, 
they  are  all  to  take  place  at  the  same  time. — Now  the 
jnntore  interest  must  necessarily  take  place  on  HugtCu 
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(a)  The  Editor  has  not 
bm  aUe  to  ftnd  any  state* 
ment  of  this  case  in  tha  re* 


gister's  book ;  the  last  entry 
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death,  and  therefore  the  limitations  ought  to  stand  in 
manner,  viz.  to  Hugh  for  life,  remainder  to  the  jointreBS 
for  life,  remainder  to  the  first  and  other  sons  of  Hugh^ 
&c.,  remainder  to  Elizabeth  Louisa  for  life,  subject  to 
the  charge,  remainder  over.  '  And  this  was  determined  by 
the  late  Lords  Commissioners,  in  the  case' of  Churchman 
Y.  Harvey  (a),  where  an  estate  limited  in  jointure,  under 
a  power,  was  held  to  put  back  and  postpone  the  term 
created  for  raising  portions  for  younger  children,  for  the 
power  operates  as  an  original  use:  So  in  this  case,  the 
estate  for  life  to  the  jointress  must  interpose  before  the 
charge,  and  postpone  it. 

In  this  case  the  legacies  in  question  are  charged  upon 
land,  no  one  liable  personally  for  the  payment  of  them, 
nor  are  there  any  trustees  appointed  to  raise  them.  Now 
could  the  land  satisfy  them  in  the  lifetime  of  the  join- 
tress ?  It  could  only  be  done  by  making  the  dry  rever- 
sion liable. 

No  interest  is  here  given  by  the  express  words  of  the 
will,  and  therefore  must  be  subject  to  the  directions  of 
the  court,  and  will  be  given,  as  is  done  by  a  jury  for  the 
detention  of  a  debt  due :  now  in  this  case  there  was  no 
debt  till  Elizabeth  Louisa  came  into  possession;  and 
therefore  they  can  only  carry  interest  from  the  death  ef 
Mary  the  jointress  in  1754. 

Mr.  Setneil  in  reply. 

In  Brome  v.  Berkeley^  and  Adams  v.  Norwood^  the 
question  was  as  to  the  time  when  the  portions  should  be 
raised,  not  as  to  the  payment  of  interest.  In  Bacon  y. 
Clark  the  condition  made  no  difference ;  the  court  de- 
termined it  on  the  ground  of  there  being  a  trust  and  a 
charge  on  the  estate,  for  the  condition  was  void.  The 
only  question  in  Churchman  v«  Harvey  was,  whether  the 
trust-term  should  be  postponed  to  the  jointure.    The  por- 

(a)  Jmb.  336. 
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tioms  there  were  not  to  be  raised  till  the  term  came  into 
poraession  by  the  words  of  the  will ;  and,  as  soon  as  the 
term  was  postponed,  every  thing  else  was  consequential. 

These  objections  being  removed,  it  brings  this  case  back 
to  the  words  of  the  will,  which  says,  the  legacies  shall  be 
paid  within  six  months  after  failure  of  issue  of  Hugh. 
The  rule  is,  that  when  the  contingency  happens,  and  the 
interest  becomes  certain  and  vested,  the  portions  shall  be 
raised.  In  this  case,  whether  there  would  have  been  a 
jointress,  or  not,  was  uncertain.  If  there  was  not,  these 
Iqpicies  were  certainly  to  be  raised  within  six  months  after 
the  contingency  happened ;  but,  if  there  was  a  jointure, 
die  wiU  is  silent,  and  has  not  made  any  provision  to  pre- 
yeot  the  legacies  being  raised  in  that  event :  and  these  le- 
gacies and  interest  must  be  chargeable  upon  the  inherit- 
ance, because  there  can  be  no  pretence  to  say  the  jointress 
should  have  kept  down  the  interest  in  her  time,  as  the  le- 
gacies were  no  charge  on  the  estate  antecedent  to  her  es- 
tate for  life. 
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The  Lord  Keepeiu 
The  early  cases  in  this  court  went  so  far  as  to  raise 
portions  on  reversionary  terms  in  the  life  of  parents,  the 
time  of  payment  being  come,  and  gave  them  interest  from 
'that  time  as  for  the  detention  of  a  debt.  By  that  equity, 
they  exhausted  family  estates,  encouraged  disobedience, 
and  set  up  an  unnatural  independency.  These  considera- 
tioiia  have,  of  late,  introduced  a  different,  and,  I  think,  a 
more  reasonable  construction  to  settlements,  by  taking  the 
design  of  the  whole  settlement  into  consideration,  and  has 
not  extorted  fruit  from  a  barren  reversion,  except  where 
the  owners  have  expressly  directed  it  (a). 


(a)  As  to  this  pointy  vide  Chdmondelty  v.  Meyrick,  post. 
177-  and  note. 
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This  is  not  the  case  of  a  poition  or  provision  tat  cfail^ 
dren,  but  is  a  mere  legacy  given  by  a  mother  in  a  state 
of  nature  to  her  children  otherwise  provided  for ;  and 
therefore  the  only  question  is,  when  this  legacy  was  in- 
tended by  the  will  to  be  paid,  for  she  mij^t  have  chaargad 
it  either  on  the  estate,  or  on  the  remainders,  on  failure  of 
issue  of  Hugh.  If  she  had  said  the  two  sums  of  JBSOO 
shall  be  paid  within  six  months  after  the  failure  of  iawe 
of  Htighy  and  are  then  to  be  raised,  I  should  have  thought 
it  would  have  over-rode  the  jointure,  been  a  chaige  on 
that  estate,  and  that  the  jointress  must  have  kept  down 
the  interest  for  life. 

It  is  admitted  by  the  counsel  for  the  plaintifls,  that  it 
does  not  charge  the  jointure ;  they  must  therefore  be  con- 
sidered as  admitting  that  it  is  not  to  be  raised  out  of  the 
land  from  six  months  after  the  death  of  Hugh,  unless  he 
survived  his  jointress,  and  yet  it  is  contended  that  the 
interest  ought  to  attach,  and  run  on  the  reversion.  This 
might,  in  consequence,  and  in  great  probability,  make  tht 
estate  less  valuable  than  the  charge  on  it,  which  certainly 
was  not  the  intent  of  the  testator. 

But  the  admission  that  the  jointress  was  not  chargeable 
(which  indeed  cannot  be  contended  for),  is  an  admisi^on 
that  the  words  *^  payable  within  six  months  afl«r  the  deaib 
of  Hugh^  are  not  absolute  words,  but  must  be  explained 
by  the  context,  with  this  restriction,  there  being  tiien  nd 
jeintrees  in  being. 

^  And,  failing  such  issue,  I  will  the  lands  should  stand 
*^  charged  with,  and  be  subject  to,  the  payment  of  the 
''  said  sums  of  £S00,  and  .^^500,  which  I  will  shall  be 
raised  and  paid  within  six  months  aftier  the  death  <3f 
Hugh,  without  such  issue  as  aforesud,  and  subject  lo 
such  charge  as  aforesaid,  to  Elizabeth  Maria  Louisa^ 
&c."  It  would  be  extraordinary  to  say,  though  the 
time  of  payment  attache^)  on  a  fruitftil  estate,  such  as  the 
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j<^tiure,  sccordiDg  to  the  express  words,  yet  that  it  shall 
not  attach  so  as  to  take  interest  out  of  the  firuitfiil  estate, 
bat  out  of  the  barren  reversion  by  witicipation. 

I  tlmik  the  limitations  in  the  will,  and  the  manner  of 
the  wording  the  duuge,  will  not  warrant  that  construc- 
tion. 

The  words  ^'  within  six  months  after  the  death  of 
ffugh^  without  such  issue  as  aforesaid,'*'*  are  synonymous 
to  these,  '^  on  the  estate  in  remainder  to  Elizabeth  Maria 
lummij  coming  into  possession.''*  But  after  she  had  used 
tktse  words,  she  gives  the  power  to  jointure,  and  post- 
pones the  payment  to  another  estate. 

Let  the  two  sums  of  i?500,  and  <£^500,  be  raised 
with  interest  at  £4i  per  cent,  from  the  death  of 
Hugh  Montgomerie's  wife. 
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SPUEGEON   V.    COLLIER. 
{Reg.  Lib.  b.  ^^o^,foL  212.) 


1758. 

lltb,2l8t,&SSd 

February. 


Pkter    Tvbmino   being  seised  of  an  estate,  called  Absolute  convey- 
BiOmgdan,  in  the  county  of  Norjblk,  which  he  had  of  dei^l: JoJ 
mortgaged  for  .^1000,  the  defendant,  Collier^  offered  to  payment  of 
Idvance  i?200  more  to  him,  and  to  pay  off  the  .£^1000  ney^,  dwi^the 

mortgage.     Tubbing  thereupon,  by  indenture  bearing  J®'°^  ^'^®*  ^^  , 

^  Diortgssor  &nd 

date  the  17th  and  I8th  of  JprUy  1735,  in  consideration  mortgagee,  held 
of  the  said  sums  of  money  conveyed  the  said  premises  to  ^  ^^"^"^  "po^j 

,  mortgagor;  and 

CMier  and  his  heirs,  absolutely,  with  the  usual  covenants,  a  redemption  do- 

■id a coTenant for  fbrther  assurance.     By  an  indenture  i^alsofrmidu^ 

lent  and  oppres- 
sive conduct  on  the  part  of  the  raortgJBgec. 
Settlement  afler  marriage,  held  to  be  voluntary,  proof  or  its  havilig  been  made 
in  pursuance  of  a  parol  promise  before  marriage,  failing,  and  court  of  opinion, 
that  even  if  such  promise  had  been  proved  to  liavc  existed,  it  would  not  have 
supported  a  settlement  made  afler  marriage. 
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of  even  date,  reciting  the  above  conveyance  and  mort^ 
gage,  CoUier  covenanted  to  reconvey  the  premises,  oo 
payment  of  the  said  two  sums  of  ^1000  and  ^200  in 
their  joint  lives ;  and  it  was  agreed  that  Tti6&tn^  should 
be  tenant  of  the  premises,  at  the  rent  of  £^0  per  an^ 
num. 

In  17379  P^^Tf  Tubbing  being  in  arrear  for  rent  to 
CoUier y  was  arrested  by  him  and  carried  to  prison,  and 
from  thence  removed  by  the  means  of  Collier  to  the 
house  of  one  Carr^  where  CoUier  endeavoured  to  prevail 
upon  him  to  deliver  up  the  deed  of  defeasance.  He 
however  refused  this,  and  made  out  a  bill  of  sale  of  all 
his  estate  and  effects  to  Peter  Tubbingy  his  son,  and 
soon  afterwards  died.  CoUier  afterwards  prevailed  upon 
Peter  Tubbing  the  younger  to  deliver  up  to  him  the  deed 
of  defeasance.  Collier  had  been  in  possession  of  the 
estate  ever  since  the  conveyance,  and  had  made  several 
very  extensive  improvements  on  it. 

On  the  5th  of  July^  ^751^  a  marriage  took  place  be- 
tween the  defendant.  Dr.  Ahton^  and  Mary  CoUier ^  the 
niece  of  the  defendant  Collier.  No  settlement  was  exe- 
cuted previous  to  it ;  but  it  appeared  in  evidence,  that 
CoUier  had  produced  to  Alston  the  deed  of  conveyance ; 
and  though  no  absolute  promise  by  Collier  was  proved, 
that  he  would  settle  the  estate  upon  his  niece,  yet  there 
were  many  declarations  in  evidence  of  his  to  the  effisct 
that  he  had  given  the  estate  at  HiUingdon  to  his  niece 
as  part  of  her  marriage  portion ;  and  that  the  reason  why 
they  were  married  before  any  settlement  was  executed, 
was  because  the  writings  could  not  be  finished  in  time, 
as  he  wished  the  marriage  to  take  place  on  the  5th  oi 
Juty^  which  had  been  his  own  wedding-day. 

By  indenture  of  settlement,  bearing  date  the  9th  and 
lOth  of  August  J  VJSli  and  made  between  Daniel  CoUier 
of  the  first  part,  Dr.  Alston  and  Mary  his  wife  of  the 
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seeond  part,  and  two  trustees  of  the  third  part,  in 
ocmaideration  of  a  marriage  had  between  Dr.  Alston  and 
Mary  his  wife,  the  defendant  Collier  conveyed  the  pre- 
mises at  HiUingdon  to  Dr.  Alston  for  life ;  remainder  to 
hiB  wife  for  life ;  remainder  to  their  first  and  other  sons 
in  tail  male;  remainder  to  their  daughters  as  tenants  in 
common,  with  remainders  over.  Dr.  Alston,  by  his 
answer,  said,  that  he  had  had  no  notice  of  the  deed  of 
defiMMumce  till  1753.  The  bill  was  brought  by  the  heirs 
at  law  of  Peter  Tubbing  the  younger,  praying  an  account 
of  the  rents  and  profits,  and  a  redemption. 

Mr.  Perrot  and«Mr.  de  Grey  for  the  plaintifis. 

The  restriction  of  the  time  of  redemption  in  the  deed 
of  defeasance  is  against  conscience,  and  therefore  void ; 
and  there  can  be  no  doubt  as  to  the  phuntiTs  right  to  a 
redemption  as  against  Collier,     The  defendant  Alston 
it,  however,  not  in  a  better  situation  to  defend  himself. 
The  conveyance  to  him  is  after  marriage ;  and  even  sup- 
posing a  settlement  made  after  marriage,  m  pursuance  of 
a  parol  agreement  before,  to  be  good  (for  which,  however, 
there  is  no  authority),' yet  there  is  no  proof  of  any  such 
agreement  in  the  present  case.     In  Penn  v.  Emerson  (a), 
19th  November,  1^54l,  Lord  Hardwicke  held,  that  a 
paibl  agreement  before  marriage  could  not  be  supported 
by  a  recital  in  a  settlement  after  marriage  of  "  other 
good  causes  and.  considerations  ^;  and  in  Seamer  v.  Bing^ 
ksm  (b)y  a  settlement  was  made  the  day  after  marriage, 
fedting  an  agreement  before  marriage,  which  agreement, 
iowever,  was  not  proved.     Lord  Hardwicke  held,  that 
he  could  only  take  it  as  a  voluntary  deed. 

The  Attorney-General,  and  Mr.  Jones,  for  the  de- 
fendant Collier,  contended,  that  he  must  be  considered  as 
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(a)  The  Editor  has  not  been  able  to  find  any  entry  of  this 
in  the  Regiiter*s  book.  -  (h)  3  Aik.  54. 
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17S8.  a  purchaser  ab  iniiio;  but  that  tt  all  eveats  he  -wait  taoA- 

g^^^V       Hei  to  the  benefit  .of  the  improyements  made  by  him 

V.  upon  the  estate. 

OotAMR.  The  SalicUor^General  and  Mr.  Capper  for  the  de. 

•        fendant  JUtany  and  Mr.  WiSbraham  for  Samuel  Abiom, 
hisinfiuat  son. 

The  case  of  Dr.  Alston^  though  treated  obiter  in  ibe 
hooks,  has  never  been  fully  handled.  The  single  qoestiott 
is,  whether  a  settlement  made  after  marriage,  upon  a  patol 
igieement  made  before  marriage,  is  valid. '  And,  thoof^ 
a  parol  agreement  will  not  support  a  suit  since  the  Statute 
of  Frauds,  yet  it  will  have  such  an  efect  as  to  make  a 
subsequent  settlement,  made  in  consequence  of  it,  to  pro^ 
ceed  on  a  valuable  consideration.  There  is,  indeed,  no 
actual  decision  upon  it,  but  the  strong  expression  of  Lmd 
[  ^  ]  Mdede^iddL,  in  the  case  of  Lady  Mantacute  v.  Mas* 
well  (a),  clearly  shews  that  such  a  settlanent  would  be 
supported,  without  contending  that  marriage  is  a  part 
performance.  His  lordship  observed,  that  ^^  a  parol 
promise  on  marriage  is  sufficient  to  support  a  settlement 
made  agreeable  to  it  after  marriage.  This  had  been  in* 
quently  determined.^  In  Lavender  v.  Blaketone^  2  Leo. 
146*  it  was  held  by  Lord  Hale^  *^  though  it  was  proved 
that  an  infont  in  that  case  upon  his  marriage  promised  to 
settle  his  estate,  when  he  came  of  age,  upon  himself  and 
his  issue,  (which,  it  was  agreed,  was  a  sufficient  consideru 
ation  to  avoid  ftaod,  though  an  in&nt,  by  law,  is  not 
compellable  to  perform  such  promise,)  yet  this  settlement 
not  being  made  till  three  or  four  years  after  he  came  of 
age,  and  not  being  made  directly,  accmling  to  the  said 
promise,  it  shall  not  be  presumed  to  be  made  in  perform- 
ance of  the  promise,  widiout .  direct  proof  of  diat  pur- 
pose.'*'    In  Griffin  v.  Stanhope^  Cro.  Car.  464,  a  lease 

(a)  Sira. 
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eBMiited  «fiier  tnatxii^o,  in  ptmuimce  of  a  pirondsftbe&ret 
INW  held  good :  and  in  Sir  Ralph  Bovie's  case^  1  Vtv^. 
198,  ibepe  h  a  dieium  to  a  sitaiUar  effect. 

The  Lord  Keefeb. 

This  bill  is  brought  by  the  heirs  of  P.  Tubbing  die 
younger,  for  a  irBdetnption  against  Mr.  CoUier,  Dr.  ^(* 
4ionj  and  his  son.  Mr.  Cottier  insiats  that  he  was  a 
pmcbtter,  and  not  liable  to  redemption.  The  other  two 
jhfendants,  that  the  estate  was  settled  on  the  marriage  of 
Bir.  JUston^  and  therefore  irredeemable  in  them,  as  they 
hadrtio  notice  that  OdUer  was  redeenuble. 

How  stands  the  case  as  to  CtMier  f  18th  AprU^  1736, 
F.  Tubbings  the  fother,  was  in  distressed  circumstances, 
Sid  seised  of  an  estate  of  £^0  per  annum,  subject  to  a 
mortgage  of  ^1000.  He  had  occasion  for  £200  more* 
Cottier  agrees  to  advance  it,  and  takes  a  conveyance  as 
im  absc^te  purehaser,  with  the  usual  covenants,  and 
ptftioHlarly  a  covenant  for  further  assurance.  Was  it 
iMended  to  be  sold  according  to  the  import  and  covenants 
fif  Aiat  conveyance  ?  Nothing  less.  Mr.  CMtter  executes 
t  deed  tif  defeasance,  by  which  Tubbing  is  to  redeem, 
dnring  idieir  joint  lives^  on  payment  of  principal  and  law- 
fol  interest ;  and  the  mortgagor  is  to  continue  tenant,  at 
£^0  per  annum,  in  the  mean  time. 

The  policy  of  this  court  is  not  more  complete  in  any 
part  of  it  than  in  its  protection  of  mortgages :  and,  as  a 
general  rule  for  that  purpose,  a  mortgage  once  redeemable 
continues  so  till  some  act  is  done  afresh  by  the  mortgagor 
to  extinguish  the  redemption ;  and  a  man  will  not  be  suf- 
foredui  conscience  to  fotter  himself  with  a  limitation  or 
restriction  of  his  time  of  redemption.  It  would  ruin  the 
distressed  andnnwary^  and  give  unconscionable  advantage 
to  gieody  and  designing  persons. 

It  is  sttd  by  the  Attorney-General  that  this  was  a  pur- 
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chase  ab  initio;  and  yet  he  admits,  that,  during  the  joint 
lives,  the  land  might  have  been  redeemed  on  payment  of 
principal  and  interest,  and  having  an  account  of  rent 
But  if  in  any  case  the  redemption  could  have  been  con- 
fined to  a  period,  yet  I  think  in  this  case  the  conduct  of 
the  defiendant  would,  in  a  court  of  equity,  have  rendered 
the  right  of  redempdon  absolute,  as  Collier  prevented  his 
exercising  the  limited  right  stipulated  for,  by  firaud,  op- 
pression, and  imposition.  For  Mr.  Colliery  to  prevent 
the  redemption,  corrupts  the  son  to  rob  the  fitther  of  the 
deed  of  defeasance  (which  was  the  foundation  of  it),  and 
to  put  it  into  his  hands ;  and  he  procures  the  man  to  be 
imprisoned,  first  in  a  gaol,  and  next  illegally  in  Carr'*n 
house,  to  prevent  his  looking  into  his  afiairs.  I  have 
therefore  no  doubt  that  a  redemption  ought  to  be  decreed 
as  against  Collier  (a). 


(a)  The  right  of  redemp- 
tion is  considered  in  equity  as 
inseparably  incident  to  a  mort- 
gage>  and  cannot  be  restrain- 
ed by  any  clause  or  agreement 
whatever^  it  being  a  rule^  that 
what  was  once  a  mortgage 
must  always  continue  a  mort- 
gage. Newcomb  v.  Bonham,  1 
Fern,  8.  Howard  v.  Harris, 
t6.33.190.  Exton  Y.  Greaves, 
ii.  138.  KilvingUm  v.  Gard^ 
ner,  i6.  192.  WiUet  v.  fPii^ 
neU,  ib.  488.  Bowen  v.  Ed^ 
wards,  1  Gh.  Ca.  222.  Jason 
V.  £yref ,  2  Oh.  Ca.  33.  Man- 
love  y.  Ball,  2  Fern.  M.  Jen^ 
ningsY.Ward,ib.5M.  Cnfi 
v.  Powell,  Com.  Rep.  003. 


Femon  v.  Betkell,  post.  Vol, 
II.  110.  In  Seton  v.  Slade,  7 
Fes.  273.  Lord  Eldom  ob- 
serves, that  the  doctrine  of 
this  court  gives  countenance 
to  that  strong  declaration  of 
Lord  Thurlow  {Gregsom  v. 
RiddeU,  12  June,  1784> 
MSS.),  that  the  agreement  of 
the  parties  will  not  alter  it. 

A  distinction,  however,  is 
observed  where  there  is  ac- 
tually a  new  agreement  be- 
tween the  parties.  Endsworik 
V.  Griffith,  15  Fin.  40B.  2 
£q.  Ab.  595.  5  Bro.  P.  C. 
£d.  TomL  184  CoUerdl  v. 
Purchase,  For.  61.  Or  where 
money  is  lent  by  one  relation 
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'  At  to  the  defendants,  the  Akfans,  the  question  is, 
whether  they  come  to  this  estate  as  purchasers,  or  under 
a  voluntary  conveyance. 

*  Dr.  Alston  married  Mr.  CoUier*s  niece  on  the  6th  of 
/tfly,  1751.  Mr.  Collier,  on  the  10th  otAugttat  follow, 
ing,  settles  the  estate  in  consideration  of  the  marriage  had. 
The  deed  is,  on  the  face  of  it,  merely  voluntary,  for  it  is 
after  marriage,  and  on  no  new  consideration  paid.  But 
it  i»  said,  that  it  was  made  in  consideration  of  an  agree- 
ment with  the  husband  before  marriage  by  parol ;  and 
that  though  a  parol  agreement  will  not  support  a  suit 
once  the  Statute  of  Frauds,  yet  that  it  will  operate  so  as 
to  make  a  subsequent  settiement,  in  consequence  thereof, 
to  proceed  on  a  valuable  consideration. 

In  the  first  place,  here  is  no  agreement,  or  promise 
proved.  The  witnesses  speak  of  declarations  only  of  Mr. 
Comer,  diat  he  had  given  his  estate  to  his  niece,  as  part, 
of  her  portion,  and  though  made  in  the  presence,  are  not 
proved  to  have  been  in  the  hearing,  of  Dr.  Alston.  But 
befere  the  Statute  of  Frauds,  such  a  declaration  would 
not,  either  at  law^  or  in  equity,  have  supported  a  suit,  un- 
less there  had  been  shewn  to  have  existed  a  reciprocity 
between  the  parties. 

Secondly,  if  proved,  it  would  not  better  the  case.  It 
is  admitted,  that,  since  the  statute,  though  such  promise 


to  another,  with  a  proviso, 
Alt  if  the  money  is  not  settied 
SB  a  certain  day,  the  land 
shall  be  settied  in  aparticolar 
manner  for  the  benefit  of  the 
teiily.  Bonham  Y.  Newcombf 
1  Eq.  Ab.  312.  Xing  v. 
Bromley,  3  Eq.  Ab.  595.  Or 
wrhere  a  defeasible  or  condi- 
iJMnl  pimliass  hasbaeniatada. 


subject  to  repurchase  within 
a  time  limited.  Floyer  v. 
Lavington,  1  P.  fV.  268.  Mel- 
lor  V.  Lees,  2  Atk.  494.  Toe- 
burgh  V.  Echlin,  2  Bro.  P.  C. 
265.  Ed.  TomL  Though  those 
cases  seem  to  have  been  de- 
cided against  the  redemption, 
principally  on  the  groondof 
length  of  time. 
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WI8  madt^  Dr.  Alakm  omild  have  no  remedy.  Theoi  the 
settJement  wat  Tolimtary,  finr  it  could  not  be  eenpeUed. 
It  was  made  to  a  person  having  no  right  ta  dwand  it ; 
for  where  there  is  no  remedy,  there  is  no  right 

But,  if  Budi  a  parol  agreement  were  to  be  allowed  to 
give  effisct  to  a  subsequent  settlement,  it  would  be  At 
most  dangerooB  breadi  of  the  statute,  and  a  violent  blow 
to  credit  For  any  man,  on  the  maniage  of  a  relatftOB, 
might  make  suck  promise,  of  which  an  execution  never 
could  be  compelled  against  the  promisor,  and  theme* 
ment  hia  drcumstanees  failed^  he  would  ezecuto  a  setlis* 
ment  pursuant  to  his  promise,  and  defraud  all  his 
ditors  (a). 


(a)  It  is  noticed  by  Mr. 
Sngden  (Powers^  496. )>  that 
the  case  of  L&vender  v.  Blak- 
Hone,  and  the  dicium  in  Sir 
Ralph  Booie's  case^  are  both 
prior  totibeStatutoof  Fcandsy 
and  therefore  cannot  rule  tbfi 
point  at  this  day.  Not  dees 
there  appear  to  have  existed 
any  determination  to  warrant 
the  dictum  attributed  to  Lord 
Maccle^ld  in  Strange.  Sir 
W.  Granti  in  the  case  of  tian^ 
daU  V.  Morgan^  12  Ves.  74i 
expressed  himself  as  lbUow8» 
'*  There  are  dkta,  that  a  set^ 
tiemtnt  after  marriage,  recdtn 
ing  a  parol  agreement  befbre 
marriage  is  not  irauduleni 
against  credttoni^  provided  the 
paral  agreement  had  aotoal 
existence.  Butljdoaotknevy 


that  the  point  has  been  di- 
rectly decided.  It  was  dis» 
cussed  in  Dundas  v.  Dnienr, 
1  Fe*.  jun.  196>  but  Lord 
ThufUm,  though  indined  that 
it  should  stand  good,  and  it 
was  a  mere  matter  ef  ouiich 
sity>  if  the  first  pmnt'  was 
against  the  plaintiff,  aa  it 
was."  Since  the  above  ob- 
servation^>  however,  a  report 
of  the  case  of  Dundai  v.  2>a- 
tens  has  been  published  by 
Mn  CaXi  from  which  it  i^ 
pears  that  Lord  Thnrlant  noa 
only  expressed  a  very  decided 
opinion  in  favour  of  suoh  set^ 
tlement,  but  determined  die 
case  upon  that  point.  He 
said,  ^That  be  could  not  oon* 
ceive  that  a  settlemeai  made 
after  marriage,  in  pnnui 
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I  must  therefore  declare,  that  I  am  of  opinion,  that 
the  deed  of  the  18th  oi  April j  1735,  and  the  defeasance, 
are  to  be  considered  as  one  instrument  of  mortgage,  and 
that,  no  act  having  since  been  done  to  extinguish  the 
equity  of  redemption,  Mr.  Collier  is  still  liable  to  be  re- 
deemed, and  that  the  settlement  made  the  10th  of  Au- 
gust 9  1751 9  being  ^made  by  Mr.  Collier  after  the  mar- 
riage of  Dr.  Alston  with  his  niece,  and  not  in  pursuance 
of  an  agreement  before  marriage,  or  up<»i  any  valuable 
consideration,  will  not  put  Dr.  Alston  and  his  son  in  a 
better  condition  in  this  court  than  Mr.  Collier  wa»  in. 

Let  the  Master  take  the  accounts,  &c.  and  make 
allowances  to  the  defendants  for  all  lasting  im- 
provements. 


€l  an  agreement  before  niar- 
mgo,  though  only  paxol,  oonld 
fver  be  reckoned  a  fraudu- 
knt  settlement ;  that  the 
eucsi  though  they  had  gone  a 
great  way  in  treating  settle- 
meat,  after  natriage  a.  fr«u. 
dnleat,  had  never  gone  such  a 
length  as  that,  and  he  was 
therefore  dearly  of  opinion 
that  the  settlement  was,  in 
itself,  valid."  And  his  lord- 
ship dismissed  the  bill,  ob- 
serving, upon  the  other  point, 
tibst,  "whenever  it  became  ne- 
cessary to  consider  that  ques- 
tion,, he  should  hesitate  some 
time^Ac    2CcMP,836.    'I%e 


Court  of  K.  B.  were  therefore 
eorrect,  in  Sham  v.  Jakemam, 
4  East,  307;  in  csnsidsrmg 
the  point  as  having  been  de« 
termined  by  Lov4  Thurlow. 
The  point  cannot  yet  be 
considered  as  fully  at  rest 
Mr.  Sugdtn,  in  some  observa* 
tions  upon  it,  written  proba- 
bly before  either  Mr.  Cqx*s 
note  of  Dundas  v.  Dutens,  or 
the  present  case,  were  in  print, 
argues  most  satisfactorily 
against  the  validity  of  such  a 
settlement.  And  such  will 
probably  be  the  opinion  of  the 
courts  upon  the  authority  of 
the  pMent  decisioB, 


175a 
Spuboeon 

V, 
COLLIBR. 
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9th,  ioth,&  15th  SALKELD  v.  VERNON. 

Mareh. 

SALKELD  t?.  SALKELD. 

(Reg.  Lib.  B.  1767, /o/.  657.) 

A  release,  ex  vi        James  Smith^  a  fireeman  of  London^  upon  the  mar- 
a  knowled^in    "Ag^  of  his  daughter  Sarah  with  Peter  Ruffe^  by  arti- 

tbe  rdeasor  of     ^les  bearing  date  the  31  st  ot  December,  1736,  covenanted 
what  he  releaies,  ^  .     . 

and,  therefore,     and  agreed  to  advance  jP3000  to  trustees,  to  be  paid  in 

oihThS  ubT"  manner  following  (that  is  to  say),  within  one  month  after 

the  opinion  of  the  marriage  to  pay  to  the  said  trustees  jPlOOO,  and  the 

ScJ^'^o^^  further  sum  of  JPIOOO  within  seven  months  then  next  fc^ 

communicated)  lowing,  and  at  the  birth  of  the  first  child  or  children  of 

leaie  of  the  or-  ^^e  marriage  «f  600,  and  at  the  birth  of  the  next  child  or 

nlianaffe  rfiare      children,  the  fiirther  sum  of  <jP600,  to  be  laid  out  in  land, 
from  the  hus- 
band of  a  free-     or  government  securities,  to  the  use  of  the  said  Peter 

ST^'w^S^i^'  iJtj^c  for  life,  then  to  the  use  of  Sarah  for  her  jomturc, 

creed  to  account  but  not  in  bar  of  dower,  or  her  customary  share,  with  re- 

^^t  d^^he  ™*"*^®^  *o  the  children  of  the  marriage, 
length  of  time  By  his  will,   bearing  date  the  28th  of  May,  1737» 

of  vou^tfs  ^^  James  Smith  devised  (amongst  other  things)  "  To  his 

being  no  suffi-  «  daughter,  Sarah  Ruffe\  child  or  children,  to  the  num. 

iM^count.  ^^  ^^^  of  four,  the  sum  of  «f  1000  each,  of  lawful  money 

No  opinion       «  ^f  Qreat  Britain,  and  if  she  should  have  a  greater 
giyen  as  to  tbe 

right  of  husband 

to  release  the  orphanage  share  of  his  wife,  but  court  inclined  to  think  he  might. 

Bequest  to  the  children  of  testator's  daughter,  to  the  number  of  four,  of  the 
sum  of  «f  1000  each ;  if  more,  the  ^4000  to  be  divided  between  such  as  should 
be  living  at  testator's  death ;  but,  if  his  daughter  should  die  without  issue,  then 
over;  a  child  by  another  husband,  bom  after  testator's  death,  cannot  take,  and 
the  bequest  over  is  good,  being  not  a  limitation  over,  but  an  absolute  legaqr. 

Bequest  of  the  residue  to  ms  dau^^ter,  and  her  issue,  and  for  want  of  such 
inae,  over;  tfat  limitation  over  too  remote,  and  therefore  void* 


CASES  IN  CHANCERY. 


es 


Ct 


« 


number  than  four  living  at  his  decease,  then  he  gave, 

devised,  and  bequeathed,  the  sum  of  .£^4000  only,  to 
^  be  divided  among  the  said  children  that  should  be  so 
**  living  at  his  decease,  share  and  share  alike,  to  be  paid 
**  them  when  they  should  attain  their  respective  ages 
**  of  twenty-one  years.  And  in  case  any  of  them  die 
**  before  attaining  that  age,  then  his  will  was,  that  the 
*^  share  or  part  of  her,  him,  or  them,  so  dying  as  afore- 
**  said,  should  go  to,  and  be  given  to,  and  equally  be 
''divided  among,  the  survivors  or  survivor  of  them.  But 
**  if  his  said  daughter  should  happen  to  die  without  issue, 
^then,  and  in  such  case,  he  gave,  devised,  and  be- 
**  qoeathed  the  said  sum  of  <f  4000  to  his  sister,  Mary 
**  Barkery  and  his  nephew  and  niece,  James  and  Eliza- 
^  beth  Barker^  and  the  survivor  of  them.  He  also  gave, 
**  devised,  and  bequeathed  the  residue  of  his  real  and 
^  personal  estate  to  his  said  daughter  Sarah  Ruffe^  and 
'*  her  issue,  and,  for  want  of  such  issue,  to  his  said 
^  sister  Marjfy  and  his  said  nephew  and  niece,  Jane  and 
^  Elizabeth  Barker ^  and  the  survivor  of  them.^ 

He  appointed  his  daughter,  the  plaintiff,  executrix,  and 
Sdenee  and  Maaket  executors.  Testator  died  Septem- 
ter,  IT^?*  Science  and  Masket  alone  proved  the  will, 
nd  acted  under  it,  and  collected  the  testator's  effects  to 
A  very  considerable  amount. 

Marchy  1742,  they  took  the  opinion  of  counsel  upon 
die  will,  and  were  advised  that  Mr.  and  Mrs.  Rvffe  had 
BO  right  to  the  legacy  of  .f  4000;  that  Mr.  RyffCy  in  right 
sf  his  wife,  was  entitled  to  an  account  of  her  father's  per- 
sonal estate,  in  order  to  make  his  election;  and  they  were 
recommended  to  file  a  bill  for  the  opinion  of  the  court  as 
to  the  devise  over  of  the  residuum.  This  opinion  the 
executors  never  communicated  either  to  the  plaintiff  or 
her  husband,  but  on  the  1st  of  Aprily  1742,  prevailed 
upon  them  to  execute  a  general  release* 

VOL.  I.  F 
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Aprilj  1743,  Peter  Ruffe  died  without  any  issue  by 
the  plaintiiF,  and,  by  his  will,  made  her  executrix. 
.  11th  Aprily  1744,  a  new  release  was  prepared  by 
Masket  and  Science^  and  tendered  by  them  to  Mts. 
Ritff^^  which  she  was  prevailed  upon  to  execute,  though 
no  vouchers  were  tendered,  or  any  information  given  her. 

JuUy^  17^9  ^^  plaintiffs  intermarried,  and  had  one 
son,  who  was  afterwards  the  defendant  in  the  second 
cause.  Upon  their  marriage  they  applied  to  the  execu- 
tors to  execute  a  declaration  of  trust,  of  a  certain  mort- 
gage, and  some  annuities,  the  property  of  the  testator, 
which  was  refused  by  them  upon  the  ground  of  its  having 
been  devised  over. 

2d  March^  17^0'  ^^  plaintiffs  filed  their  bill  for  an 
account  against  the  representatives  of  Science  (who  had 
died)  and  Masket:  the  former  pleaded  the  releases,  which 
plea  was  ordered  to  stand  for  an  answer  (a) ;  the  latter 
submitted  to  account.  After  several  proceedings  in  the 
qiuse,  it  came  on  to  be  heard,  3d  May^  17^^9  when  it 
was  ordered  to  stand  over  for  a  production  of  papers,  and 
that  the  infant  might  be  made  a  party. 

The  Solicitor' General  J  Mr.  Perrott^  and  Mr.  Brawn- 
ingy  for  Mr.  and  Mrs.  Salkeld,  contended,  first,  that  Mr. 
Ruffe,  the  husband,  had  no  right  to  give  a  release,  and,  if 
he  had,  the  release  was  unduly  obtained,  and  ought  to  be 
set  aside ;  as  to  the  claims  under  the  will,  it  was  said, 
that  the  limitation  over  of  the  oC4fOOO  was  void,  and  .sunk 
into  the  residuum,  and  that  the  limitation  over  of  the  re- 
siduum was  also  void,  and  that  they  were  consequently 
absolutely  entitled  to  both.  Mr.  de  Grey,  for  the  infant, 
contended,  that  the  bequest  of  the  <£^4000  was  not  con- 
fined to  any  particular  children  of  the  testator'*s  daughter, 
and  that  the  infant  was  therefore  entitled  to  a  share  of  it. 


(a)  Vid.  Salkeldy.  Science,  2  Ves,  IO7. 
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•    The  Attomey-Generaly  Mr.    WUbraham^  and  Mr. 
Simpson^  for  the  defendants. 

It  would  be  hard  to  make  the  defendants  account  at 
this  distance  of  time,  the  bill  not  having  been  filed  till 
1750,  and  all  the  vouchers  having  been  long  since  lost. 
Mr.  Ruffe  had  the  same  power  to  release  as  his  wife 
would  have  had,  if  she  had  been  sole.  The  court  cannot 
say  that  the  money  of  the  wife,  coming  after  marriage,  is 
not  under  the  husband'^s  control.  This  rule  has  but  this 
exception :  that  where  the  husband  applies  to  this  court 
for  the  wife"*s  fortune,  the  court  will  not  lend  him  its  as- 
sistance to  get  the  money  without  a  settlement.  Packer 
V.  Windham^  Prec.  Can.  412.  Phipps  v.  Sheldon^  1  Eq. 
Ab.  64.  But,  where  the  husband  does  not  want  the  aid 
of  this  court,  it  will  not  interfere.  Tlie  orphanage  share 
is  a  chose  in  action,  and  over  terms  of  years  the  husband 
cannot  be  restrained  in  exercise  of  legal  rights,  except 
m  the  case  6f  a  trust  created  by  his  own  consent.  Sir  E, 
Tumer\  case,  1  Vern.  7-  Tudor  v.  Samyne^  2  Veml 
271.  There  is  no  proof  of  any  fraud;  the  husband 
must  have  known  of  his  right  to  elect,  and  might  waive 
it,  if  he  chose.  If  a  husband  wants  the  aid  of  the  court, 
and  he  has  not  made  a  sufficient  settlement,  this  court 
will  put  terms  on  him.  The  husband  alone  had  a  power 
to  discharge  it ;  therefore  it  is  a  good  release,  if  not  un- 
fiurly  obtained. 


1758. 
Salkeld 

V. 

Vernon. 
Salkeld 

V. 

Salkeld. 


The  Lord  Keeper. 

The  first  question  is,  whether  the  releases,  or  either  of 
them,  are  bars  to  the  plaintifTs  account  prayed  ?  And 
that  will  depend  upon  the  manner  in  which  those  releases 
vcre  obtained.  Now  a  release  ew  vi  termini  imports  a 
knowledge  in  the  releasor  of  what  he  releases,  unless 
upon  a  particular  and  solemn  composition  for  peace  per- 

f2 


15th  March. 
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sons  expressly  agree  to  release  uncertain  demands  (a). 
Now,  here  is  no  evidence  of  any  account  of  the  personal 
estate  given  hy  the  acting  executors,  though  the  answer 
alleges  there  was  one,  and  undertakes  to  prove  it.  I 
must,  then,  take  it  as  a  release,  without  an  account  of 
what  the  personal  estate  was  from  the  acting  executors. 
For  de  non  exiatentihus  et  non  apparentibua  eadem  est 
ratio. 

But  it  is  said  I  must  not  presume  Mr.  Ruffi  had  no 
account.  I  cannot  presume  one  way  or  another,  but  I 
think  it  a  necessary  ingredient  to  support  the  release;  and 
he  who  sets  up  the  release  must  prove  it.  But  in  this 
case  it  is  impossible  for  me  to  presume  that  Mr.  Rtfffe 
had  one.  For  I  think  the  release  proves  negatively  there 
was  none.  The  release  was  drawn  by  an  attorney  plainly 
for  the  benefit  of  the  releasee ;  and  the  mention  of  a  set- 
tled account  could  not  have  been  omitted  if  there  bad 
been  one.  Therefore  it  is  not  reciprocal.  The  executors 
may  set  up  demands  against  the  residuary  legatee.  To 
that  Mr.  WUbraham  said,  ^^  so  they  should ;  and,  if  there 
had  been  a  settled  account,  the  executors  might  have  come 
against  the  residuary  legatees  for  any  omissions  by  mis- 
take.'" It  is  true;  and  the  remedy  would  have  been  red* 
procal ;  for  the  residuary  legatee  might  have  come  against 
the  executors  on  the  like  ground.  But  here  being  no 
such  account,  if  a  bill  is  brought  for  any  thing  not  ac- 
counted, the  executors  may  and  do  plead  the  release; 
but  if  the  executors  were  to  bring  a  bill,  to  refund,  against 
the  residuary  legatees,  they  have  no  such  plea. 


(a)  See  Lord  Hardrvicke's 
observations  in  Ramsden  v. 
Hylton,  2  Vcs.  3]0.>  and  in 
Cole  V.  Gibson,  1  Vcs,  507. ; 
see  also  FairwM  v.    Coker, 


cited  by  Sir  W.  Grant  in 
Lord  Cholmondeley  v.  Lord 
Clinton,  2  Meriv,  35S.,  and 
Lord  Bratfhroke  v.  Inskip,  8 
Ves.  417. 
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But,  in  the  next  place,  no  rule  is  better  established 
than  that  every  deed  obtained  on  suggestio  falsi,  or  sup^ 
preasio  veriy  is  an  imposition  in  a  court  of  conscience. 

Now,  Mr.  Ruffe^  in  jure  tucons^  had  two  demands 
upon  his  father-in-law^s  estate,  the  one  under  the  custom, 
the  other  under  the  will.  And  he  had  a  ri^t  to  be  let 
into  the  state  of  his  father's  assets,  and  the  testamentary 
disposition  he  had  made,  before  he  could  make  his  elec- 
tion. And  this  release  to  the  acting  executors  would 
operate,  not  only  as  a  bar  to  the  account  of  the  quatUum', 
but  be  a  confirmation  of  the  particular  legacies.  It  was 
necessary  for  him  to  know  how  far  his  wife  was  interested 
under  the  will  as  a  legatee,  in  order  to  determine  which 
was  his  most  prudent  option. 

The  legacy  of  <^4000  was  an  important  article  en  this 
head,  which,  by  the  release,  it  is  plain  he  apprehenlied 
was  given  to  his  wife  and  her  children,  at  the  same  time 
the  executors  knew,  or  had  the  greatest  reason  to  believe, 
she  had  no  interest  in  it,  for  so  they  were  advised  by  an 
eminent  counsel.  Must  I  presume  the  opinion  was  shewn 
to  Mr.  Ruffe?  If  I  do,  that  presumption  proves  him  a 
weak  man ;  for  then  he  overrules  his  counseFs  opinion  by 
his  own.  Besides,  clear  as  is  now  made  the  question  of 
the  residuum,  he  was  advised  it  was  a  question  proper 
for  the  determination  of  the  court.  And  that  he  had  a 
right  to  such  determination  before  he  accepted  the  lega- 
des.  Yet,  witliout  that  determination,  he  accepts  the 
l^acies. 

Therefore  this  is,  in  my  opinion,  a  material  suppressio 
teri :  a  concealment  by  one  party  of  what  he  knew  from 
the  other  (a). 


(fl)    Wherever    one    con- 
tracting party  is  ignorant  of 
its  rights,  and  that  ignorance 
^    is  taken  advantage  of  by  the 


other,  equity  will  relieve. 
Jarvis  v.  Duke,  1  Fern*  19. 
Gee  V.  Spencer,  ib.  32.  J?ro- 
derkk  v.  Broderick,  4   Fin, 


1768. 
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It  cannot  be  said  that  this  was  the  common  equity  of 
the  court,  and  that  every  body  was  presumed  to  know  if. 
That  argument  was  exploded  in  the  case  of  Pusey  v. 
Desbouverie^  3  P.  W,  315. 

As  to  the  power  of  the  husband  to  have  made  this  of^ 
tion,  I  am  inclined  to  think  under  this  case  he  might, 
though  I  give  no  opinion  upon  it. 

The  next  objection  to  the  account  is  length  of  time  and 
difficulty  of  accounting,  by  reason  of  the  loss  of  vouchers. 
The  length  of  time  is  but  five  years,  for  I  consider  both 
*  releases  as  obtained  unduly.  There  is  no  evidence  of  any 
vouchers  delivered  iip  ;  and  if  a  person  obtaining  an  un- 
due release,  and  such  as  cannot  be  supported  in  a  court 
of  conscience,  could  be  admitted  to  bar  an  account  by  his 
own  destruction  of  vouchers,  I  should,  by  that  means,  be 
encouraging  him  to  double  hatch  his  fraud. 

I  am  therefore  of  opinion,  that  neither  the  releases, 
nor  length  of  time,  nor  the  want  of  vouchers,  are  a  bar  to 
the  plaintifTs  account. 

The  next  consideration  will  be  upon  the  different  rights 
or  claims  imder  the  settlement  or  the  will  of  Mr.  Smith, 
The  first  is  of  the  two  sums  of  <£500,  covenanted  to  be 
paid  on  contingencies  which  never  happened,  and  which 
are  claimed  merely  from  not  attending  to  the  words  of 
relation  that  run  through  the  settlement. 

The  next  is,  who  are  entitled  to  the  .^'lOOO  .^     I  do 
'  not  find  that  the  plaintiffs  claim  any  part  of  it  at  the 


Ab.  534. 1  P.  W.  239.  Pusey 
V.  Desbouverte,  3  P.  fV.  315. 
Cocking  V.  Pratt,  1  Fes,  400. 
Scrope  V.  Qffley,  1  Bro.  P.  C. 
Ed.  TomL  276.  Meade  v. 
Webby  ib.  30a  Ramsden  v. 
HtfUon,  2  Ves,  304.  Evans  v. 
LUweayny  2  Bra.  C.  C.  150. 


S.  C.  1  Car,  333.  Alden  v. 
Gregory,  post.  Vol.  II.  280. 
Bowles  V.  Stewart,  1  Sck.  & 
Lef,  209.  Murray  v.  Palmer, 
2  Sch.  &  Lef.  474.  East  In- 
dia Company  v.  Donald,  9 
F«.275.  Leonard  V.  Leonard, 
2  Ba.  &  Be.  184. 
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hetring  by  virtue  of  the  devise  of  that  legacy  ;  but  they 
say,  if  no  children,  the  limitation  over  was  void,  and  it 
•falls  into  the  residuum.  The  infant  claims  i?1000  part 
of  it,  and  consequential  to  that  a  like  claim  arises  to  any 
three  children  more  of  the  plaintiffs. 

I  will  first  consider  the  claim  on  behalf  of  the  infant. 
It  is  said  the  testator^s  intent  was,  if  Mrs.  Ruffe  had 
but  foiu"  childrA,  born  at  any  time,  and  begotten  by  any 
husband,  they  were  to  have  <f  4000  each  ;  for  instance,  if 
the  had  two  by  Mr.  Ruffe^  bom  before  the  testator'^s 
death,  and  two  by  Mr.  Salkeldj  bom  after  his  death, 
they  should  have  d£^l  000  each ;  but  if  Mr.  Salkeld  had  a 
third  child,  his  first  two  children  were  to  forfeit  £\Q00 
each.  Whimsical  as  this  disposition  is,  if  the  disposition 
is  so  expressed,  it  must  take  efiect ;  but  it  can  never  be 
established  upon  construction. 

But  neither  the  words  nor  the  subject  matter  will  admit 
such  exposition.  A  pecuniary  legacy  is  seldom  intended 
as  a  provision,  but  as  a  benevolence,  and  therefore  it  was 
natural  for  the  testator  to  confine  this  to  objects  of  his 
knowledge,  and  for  which  he  had  contracted  an  afiection, 
the  children  living  at  his  death.  He  was  determined  to 
provide  for  his  daughter's  family  by  his  disposition  of  the 
residuum. — The  words  in  syntax  run  thus :  "  To  my 
"  daughter  Sarah  Ruffe's  child  or  children,  to  the  num« 
**  ber  of  four  living  at  my  decease,  I  give  and  bequeath 
'^  the  sum  of  <f  1000  each  ;  and  if  she  shall  have  a  great- 
"  er  number  than  four,  then  I  give  and  bequeath  the  sum 
"  of  ^4000  only,  to  be  divided  amongst  the  said  children 
"  that  shall  be  so  living  at  my  decease,  &c.*' — The 
quantum  is  restrained  to  <f  4000,  the  objects  only  to  the 
children  living  at  the  testator's  decease ;  but  then  it  is 
added,  '^  but  if  my  daughter  should  happen  to  die  with- 
''  out  issue,'  that  then  and  in  such  case,  &c."  and  on 
these  words  it  is  said  the  limitation  over,  after  a  general 
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fiulure  of  issue,  is  too  remote  and  void.  And  it  is  true^ 
that  whenever  a  particular  estate  is  given  in  a  chattel  of 
the  duration  of  an  estate  tail,  a  limitation  over  is  void ; 
but  this  is  not  a  limitation  over  by  way  of  remainder,  but 
an  absolute  legacy  to  the  children,  if  they  live  to  its  vest- 
ing in  them  ;  if  they  do  not,  then  to  other  persons.  It  is 
like  the  limitation  of  two  fees-simple,  to  start  at  the  same 
time  upon  different  events,  as  in  the  case%)f  LuddingUm 
V.  Kime^  1  Salk.  224.  Lord  Raym.  203. 
:  Now  thedevise  of  the  residuum  is  the  reverse,  for  that 
being  intended  as  a  provision,  is  given  to  the  daughter 
and  her  general  issue,  and  the  limitation  over  on  failure 
of  general  issue  is  in  nature  of  a  remainder ;  now  her  ge- 
neral issue  could  not  take,  but  by  vesting  the  residuum 
in  the  daughter,  transmissible  to  her  issue,  and  then  the 
limitation  over,  on  failure  of  issue,  would  tend  to  a  per- 
petuity, and  is  void  (a). 

Let  it  be  referred  to  the  Master,  to  take  an  account  of 
the  debts  and  funeral  expenses  of  the  testator,^  and  also 
an  account  of  the  personal  estate  come  to  the  hands  of 
the  executors,  and  let  the  balance  be  divided  into  two 
equal  moieties ;  and  let  the  plaintiffs  make  their  dection 
whether  they  will  take  it  under  the  custom  of  London^  or 
the  will  of  the  testator.  I^et  the  Master  take  ah  account 
of  the  legacies  given  by  the  will  of  the  testator,  and  let 
the  same,  in  case  plaintiff  shall  elect  to  take  under  the 
custom,  be  paid  out  of  the  testamentary  part ;  but  if  they 
shall  elect  to  take  under  the  will,  then  let  the  debts  be 
paid  in  a  course  of  administration,  &c. 


(a)  As  to  limitations  over 
of  personal  estate^vide  Graif 
V.  Shatvne,  pott,  153.  Taylor 
V.  Clarke,  pott.  Vol.  II.  202. 


Grey  v.  Montague,  t6.  339. 
Dettouchet  v.  Walker,  ib.  261. 
and  Bodent  v.  Lord  Galway, 
ib.  297. 


CASES  IN  CHANCERY.  73 

GRIFFITH  V.  SHEFFIELD.  March,  1758. 

{Reg,  Lib.  a.  1756.  foL  238.  (a)  ) 
John,  Duke  of  Btickingham,  by  will,  bearing  date  the  An  undertaking 
9th  o£  AugiMtj  I7I6,  bequeathed  to  the  plaintiff.  Chat"  ietterfromil.de- 
lotiey  the  wife  of  the  plaintiff  Griffith,  then  the  wife  of  ^^^  ot  real 

estfite  to  .^  ft  ifi— 
Dr.  Walker,  two  legacies  of  JE^IOOO  and  <f  5000,  charged  gatee,  to  pav  in- 

upon  his  real  estate,  and  devised  all  his  real  and  personal  J®*"®*'  uppp  ner 
'  ,  ,  ,  *  legacy,  which  was 

estate  to  trustees,  to  be  invested  in  lands,  subject  to  se-  charged  upon  the 
vcral  charges,  in  trust  for  the  defendant,  Sir  Charles  ^^^  ^^^ J^^ 
SheffUldj  upon  a  contingency  which  afterwards  happened,  by  an  order  of 
Several  suits  and  cross  suits  were  carried  on  between  the  j^^wouldTloin 

defendant  and  the  duke'*s  heirs  at  law  and  executors,  to  in  a  sale,  held  to 

1.-  1.   ^1.       1  •   ^'of  _^        T»  1  J     be  upon  sufficient 

wmch  the  plaintiff  was  a  party.     By  an   order  made  consideration,  it 

on  the  9th  of  Jime,  Vl2tl,  the  defendant  was  directed  to  appearing  that 
.  ,  ,  several  iexpensive 

be  let  into  possession  of  the  trust  estates,  and  it  was  or-  suits,  inwliichif. 

dered  that  a  receiver  should  be  appointed  of  an  estate,  ^**  f ???^^i. 

^'^  ^  '   would  therebv 

called  the  Lees  estate,  which  had  been  purchased  with  the  be  terminated, 
personal  estate,  who  should  pay  interest  out  of  the  rents  betterwl^  Md 
of  it  for  the  several  legacies,  aiid  to  the  plaintiff^s  inter-  such  undertakli^ 
est;  for  the  former  of  the  two  legacies  at  five,  and  for  bynono^clT^ 

the  latter  at  four  per  cent.  having  been 

mi  .«.        .i.<ii«.  ii/.-!  taken  of  it  in  a 

The  parties  being  tired  with  litigation,  the  defendant,  subsequent 

aimrehendinir  that  he  should  be  benefited  by  a  sale  of  agreement  to 
Y  -  sell,  a  specific 

the  Lees  estate,  wrote  a  letter,  dated  the  5th  of  April,  performance  wet 

1752,  to  Mrs.  Griffith,  requesting  her  to  join  in  a  sale,  in  ^«<^*'««*** 

which  he  assured  her  that  it  could  be  no  detriment  to  her 

m  any  respect,  and  would  make  the  duke'^s  estate  worth 

£6000  more,  enable  him  to  settle  his  affairs,  and  pay  off 

incumbrances,  which  he  must  do  when  her  son  Johi  came 

to  demand  it ;  till  when,  if  she  thought  it  would  be  any       [    7^    ] 

loss  to  her,  he  would  keep  her  money  at  the  same  interest 

(a)  This  is  the  report  of    of  the  appeal  in  the  raster's 
the  case  as  it  came  on  at  the     book. 
iUb.    There  is  no  account 
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it  then  was,  as  long  as  she  pleased,  and  make  good  aD  da- 
mages she  could  possibly  suffer. 

By  articles  of  agreement,  bearing  date  the  23d  of  June 
1752,  it  was  agreed,  that  application  should  be  made  to 
the  court  for  an  order  to  sell  the  said  Lees  estate,  and 
that  all  proper  parties  should  join  in  such  sale,  and  out  of 
the  purchase-money,  the  several  legacies  in  the  duke  of 
BtickinghanC^  will,  and  interest  should  be  paid,  and  that 
the  executors  should  pay  the  residue  as  the  court  should 
direct ;  and  that  the  parties  should  consent  to  any  order 
for  payment  of  money,  or  transfer  of  stock  to  the  defend- 
ant, and  to  any  orders  about  the  real  estates.  An  order 
was  accordingly  obtained,  and  the  estate  sold ;  and  after- 
wards, by  a  subsequent  order,  the  sum  of  i?6000,  part 
of  the  purchase-money,  was  set  apart  to  purchase  South 
Sea  annuities,  and  the  interest  thereon  directed  to  be 
paid  to  the  plaintiff.  The  interest  arising  from  the  South 
Sea  annuities  being  much  less  than  what  was  directed 
to  be  paid  upon  the  legacies,  by  the  order  of  the  9th  of 
Juney  1737>  the  plaintiffs  filed  this  bill,  to  have  the  de- 
ficiency, which  amounted  to  £50  158,  10(/.  per  annum, 
made  good  from  the  20th  of  November ^  17^^5  according 
to  the  undertaking  of  the  defendant  by  his  letter ;  and 
that  he  might  continue  to  make  good  the  deficiency  of 
the  said  interest  money,  from  time  to  time,  as  the  same 
should  become  due. 

The  cause  coming  on  at  the  Rollsy  on  the  27th  January 
17579  his  Honour  ordered,  that  the  defendant  should  pay 
the  interest  of  ^PIOOO  at  five  per  cent,  and  <f  5000  at  four 
per  cent,  pursuant  to  the  undertaking  in  the  letter  of  the 
5th  of  Jprily  1752 ;  and  that  the  plaintiffs  should  be  at 
liberty  to  apply  for  payment  of  the  interest  that  should 
hereafter  become  due  at  that  rate.  This  was  an  appeal 
from  the  above  decree. 

The  Attomey-Generai  and  Mr.  SeweU  for  thecfe* 
fendant. 
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There  are  two  objections  to  the  agreement :  first,  there 
is  no  sufficient  consideration ;  second,  supposing  there 
were,  yet  it  has  been  waived  by  the  plaintiffs.  The  letter 
was  only  a  proposal  which  was  never  accepted.  Sir  Charles 
Sheffield  had  an  estate  tail  in  all  the  duke's  real  and  per- 
sonal estate.  He  might  have  paid  off  the  legacies  when- 
ever he  pleased,  and  merged  this  estate.  This  is  not 
therefore  such  a  consideration  as  will  uphold  this  agree- 
ment. When  a  court  of  equity  directs  an  agreement  to 
be  carried  into  execution  in  specie,  it  will  inquire  whether 
the  agreement  is  fair,  reasonable,  and  certain.  It  is  not 
an  agreement  mutual  and  on  consideration.  But  secondly, 
there  is  no  notice  whatever  taken  of  the  letter  in  the  arti- 
cles. If  it  was  the  intention  that  the  letted  should  be  bind- 
ing, why  was  there  no  agreement  to  that  effect  at  the  time 
of  executing  the  articles  ?  On  the  contrary^  it  is  incon- 
sbtent  with  them.  On  the  whole,  the  affair  must  be  con- 
ddered  to  have  stopped  with  the  proposal,  and  never  tp 
have  come  to  an  agreement. 

Mr.  Perrot  and  Mr.  Cowe  in  support  of  the  decree. 

As  to  the  validity  of  the  agreement  it  can  never  be 
impugned  by  any  arguments  of  the  power  of  Sir  Charley 
to  merge  the  estate,  as  he  expressly  says  in  this  letter, 
that  her  coming  into  the  agreement  will  better  the  estate 
^6000,  and  that  she  is  a  necessary  party  to  it.  As  to 
the  point  of  consideration,  it  must  be  taken  that  Mrs. 
Griffiths  had  a  right  to  an  account  of  all  the  personal 
estate,  and  to  have  it  laid  out  in  land.  Her  joining  in  the 
articles  put  an  end  to  all  the  suits.  In  family  agreements 
the  court  will  not  weigh  with  great  nicety  the  amount  of 
considerations,  vide  Cann  v.  Canriy  1  P.  W.  723.  Sta- 
pUton  V.  Stapilton  (a).  It  must  also  be  remembered  that 
these  are  his  own  proposals.  He  could  not  get  rid  of  the 
receiver  and  the  suits  and  expenses  attending  them  with- 

(a)  1  Atk.  6.  As  to  this^  vid.  Wycherley  v.  Wycherley,  past. 
VoL  II.  175. 
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out  her  consent.  If,  therefore,  it  was  upon  a  proper  con- 
sideration, and  was  such  an  agreement  as  ought  to  be 
carried  into  execution,  the  remaining  question  is,  whether 
it  was  waived  ?  It  was  Sir  Charles  Sheffield's  interest  to 
invest  this  money,  and  no  one  else^s.  As  long  as  she  had 
a  security  for  her  interest,  she  was  indifferent  as  to  what 
became  of  it.  She  had,  therefore,  no  occasion  to  produce 
the  letter  till  the  payment  of  the  interest  was  disputed. 
She  had  nothing  to  do  with  the  principal ;  that  appoint- 
ment was  of  course.  She  was  only  interested  in  the  order 
as  far  as  it  directed  the  dividends  to  be  paid  to  her. 

The  Lord  Keeper. 

This  bill  was  brought  to  have  an  account  for  the  inter- 
est of  two  legacies,  of  «£*1000  and  <f  5000,  given  to  the 
plaintiff  ^s  wife  by  John,  Duke  of  Buckinghamj  charged 
on  his  estate ;  and  by  decree  of  this  court  of  the  9th  of 
June,  17379  carrying  interest  at  the  rate  of  five  and  four 
per  cent,  respectively.  And  the  defendant,  who  was  en- 
titled to  the  Duke  of  Buckingham's  real  and  personal 
estate,  was  liable  to  the  payment  thereof;  and,  by  an 
agreement  of  the  5th  of  Aprilj  1752,  it  is  said  that  Mr. 
Sheffield  undertook  to  pay  such  interest. 

Now,  several  objections  are  made  to  this  agreement ; 
first,  that  it  was  without  consideration.  But  I  think  that 
Mrs.  Griffiths  joining  in  the  articles,  by  which  Mr.  She/- 
Jield  was  enabled  to  put  an  end  to  so  many  expensive 
suits  and  accounts  (a),  and  to  which  she  was  a  necessary 
party,  and  by  which  Mr.  Sheffield  judged  his  estate 
would  be  bettered  oE^6000  was  a  very  good  consideration 
moving  from  her  (6).     And  any  proposal  made  with  re- 


(a)  Lord  Hardwicke  ob- 
serves,  in  Penn  v.  Lord  Bed- 
Hmore,  1  Fet.  444,  that  the 
settling  boundaries  and  peape 


and  quiet  is  a  good  oonsidera* 
tion." 

(6)  StapUion  v.  StapUUm, 
cit.  sup. 
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dprocal  consideration,  and  accepted,  and  on  one  part 
executed,  is,  in  my  opinion,  a  conclusive  agreement,  and 
ought  to  be  specifically  executed.  As  in  the*  case  of 
Tomlinson  v.  Gill  (a),  where  the  consideration  of  admit- 
tiog  the  father  into  the  joint  administration  was  held  a 
condusive  and  binding  agreement,  though  by  parol. 

It  was  then  said  the  agreement  was  waived,  because 
no  notice  was  taken  of  it  in  the  articles.  But  I  think  the 
execution  o£  the  articles  was  so  far  from  a  waiver,  that  it 
was  an  acceptance  of  the  proposal,  and  the  conclusion  of 
the  agreement.  Upon  the  whole,  I  see  no  reason  to  differ 
fiom  the  decree,  but  am  of  opinion  that  the  same  ought 
to  be  affirmed. 


1758. 
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(a)  Afnb.330. 


CHOLMONDELEY  v.  MEYRICK. 

{Reg.  Lib.  a.  1757-  fa^*  512.  nom.  C/iolmondeley  v. 

Egerton.) 


19th  and  91tt 

April,  1758. 

S.C. 

Cit.  5  Bro.  C.  C. 

253.  n. 
Amb.  MSS. 
Coie,  MSS. 
HiU,  MSS. 
PtfiTjm,  MSS. 


19th  and  20th  of  July^  ^T^^y  executed  previous  to  the  father's  death,  to 
marriage  of  the  plaintirs  late  father,  Charles  Cholman^  jS^rSdS 
ddey^  with  Essex  Pitty  certain  premises  were  conveyed  in  such  shares 
to  trustees  and  their  heirs  to  the  use  of  the  said  Charles  ^  he  should  ap- 

Cholmondeleu  for  life,  remainder  to  trustees  to  preserve,  point,  for  want 
.  .    _  1        ./.    /.      1.       .  .  of  appointment, 

«c.  remainder,  as  to  part,  to  the  wife  tor  her  jointure,  equally,  to  sons 

lemunder  of  the  whole  to  trustees  for  99  years  on  trusts  ^'  twenty-one,  to 

"^  daughters  at 

twenty^ne  or 
marriage,  to  be  paid  immediately  after  the  decease  of  the  father ;  with  survivor- 
ship in  case  of  the  death  of  a  child  before  its  portion  should  become  due  and 
payable.    The  father  died  without  making  any  appointment :  held,  the  portions 
▼ealed  at  twenty-one  or  marriage  during  his  life. 
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detennined,  remaiDder  to  trustees  for  300  years,  for 
raising  portions  for  younger  children,  remainder  to  the 
first  and  other  sons  of  the  marriage  in  tail  male,  with  re- 
mainders over. 

And  it  was  thereby  declared  that  the  said  term  of  300 
years  was  upon  trust,  that  if  there  should  be  a  son  of  the 
said  Charles  Cholmondeley  on  the  body  oiEssea^  his  then 
intended  wife,  begotten,  and  also  one  or  more  daughter 
or  daughters,  younger  son  or  sons,  that  then  the  said 
trustees  should,  out  of  the  rents,  issues,  and  profits,  or 
l^  mortgage  or  sale,  levy  and  raise  such  money  for  the 
portion  of  such  daughter  or  daughters,  younger  son  or 
sons,  in  such  shares,  proportions,  and  manner,  and  with 
such  maintenances  in  the  mean  time  as  therein  declared ; 
that  is  to  say,  if  there  should  be  but  one  son,  and  only 
one  daughter,  then  .f  5000  for  the  portion  of  such  only 
daughter ;  and  if  there  should  be  two  such  sons,  and  no 
daughter,  then  i?3000  for  the  portion  of  such  younger 
son ;  and  if  there  should  be  an  eldest  or  only  son,  and 
only  two  other  children,  then  the  sum  of  <f  6000  for  the 
portion  of  such  other  two  children  (and  other  provisions 
were  made  in  case  of  a  greater  number  of  children) :  the 
said  several  sums  for  the  portion  or  portions  of  such 
daughter  or  daughters,  and  yoimger  son  or  sons,  to  be 
raised  and  paid  to  him  or  them  at  such  time  or  times  ^ 
and  in  case  there  should  happen  to  be  more  than  one 
child  besides  an  eldest  son,  then  in  such  shares,  and  pro- 
portions, and  manner,  as  the  said  Charles  Cholmofideley^ 
by  any  deed  or  writing,  to  be  by  him  duly  executed  in 
the  presence  of  two  or  more  credible  witnesses,  or  by 
will,  should  direct,  limit,  or  appoint,  and,  for  want  of 
such  appointment,  to  be  equally  divided  amongst  them, 
if  more  than  one  such  daughter  or  younger  son,  share 
and  share  alike,  and  to  be  raised  and  paid  in  manner  fol- 
lowing (that  is  to  say) :  to  such  younger  son  or  son^  at 
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tw^ty-one,  and  to  the  daughter  and  daughters  at  her  or 
their  respective  ages  of  twenty-one,  or  days  of  marriage, 
which  should  respectively  happen  after  the  decease  of  the 
said  Charles  Cholmondeley ;  or  in  case  any  such  daughter 
or  daughters  should  attain  twenty-one,  or  be  married  in 
the  lifetime  of  the  said  Charles  Cholmondeley^  then  to  be 
paid  immediately  after  the  decease  of  the  said  Charles 
Cholmondeley^  unless  the  same  should  have  been  raised 
and  paid  in  his  lifetime,  which  it  might  be  by  his  direc- 
tion. And  it  was  thereby  declared  and  provided,  that  in 
case  any  such  daughter  or  daughters,  younger  son  or 
younger  sons,  should  die  before  his,  her,  or  their  portions 
should  become  due  and  payable,  or  be  sooner  paid  as 
aforesaid,  then  the  portion  or  portions  of  such  of  them  so 
dying  to  go  to  and  be  paid  amongst  the  survivor  or  sur- 
vivors of  them,  when  the  original  portion  of  such  surviv- 
ing daughter  or  daughters  should  become  due  and  pay- 
able as  aforesaid :  provided  that  no  surviving  daughter  or 
younger  son  should  thereby  have  any  greater  portion 
than  by  the  trust  aforesaid  is  for  him  or  her  provided, 
in  case  such  daughter  or  daughters,  or  yoimger  son  or 
sons,  ao  dying,  had  "not  been  bom.  Provided,  that  if  all 
die  before  any  of  their  portions  should  become  payable, 
then  the  term  to  cease. 

The  issue  of  the  marriage  were  one  eldest  son,  the 
plaintiff,  and  five  younger  children,  three  of  whom  died 
young,  in  the  lifetime  of  the  father  and  mother :  the  two 
others  were  daughters,  the  elder  of  whom,  Jane^  married 
the  defendant,  Meyrick^  and  died  in  the  lifetime  of  her 
&ther,  leaving  two  children :  the  other  daughter,  Mary^ 
married  the  defendant  Wannup^  and  was  a  defendant  in 
die  present  cause. 

Charles  Cholmondeley^  the  father,  died  in  1756,  in- 
testate, and  without  having  made  any  appointment. 
The  plaintiff  conceiving  that  Mrs.  Wannup  was  injured 
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by  the  non-appointmeDt  of  his  father,  by  articles  of  agree- 
ment bearing  date  the  29th  of  September,  17^6?  reciting 
his  father^s  marriage  settlement,  and  that  Mrs.  Meyriek 
had  died  before  her  portion  became  payable;  and  that 
Mrs.  Wannup  Uiereby  became  entitled  to  «f  5000,  and 
that  Mrs.  Meyrick^s  children  were  entitled  to  nothing ; 
and  that  he  was  unwilling  to  take  advantage  of  his  father^s 
non-appointment,  agreed  to  secure  to  Mrs.  Wannup  the 
sum  of  «f  1000  to  make  up  the  sum  of  <f  6000 ;  and  also 
the  sum  of  «£^1000  to  Mrs.  Meyriek"^  two  children. 

The  bill  prayed  that  it  might  be  determined  what  sum 
should  be  raised  under  the  300  years'*  term,  and  whether 
Meyriek  was  entitled  to  any  share  of  the  JP6000,  or  whe- 
ther Mrs.  Wannup  was  entitled  to  the  whole ;  and,  if 
j£^6000  was  to  be  raised,  that  the  articles  might  be  de- 
clared void.  The  only  point  argued  was  between  the 
co-defendants,  whether  Mrs.  Meyriek^  having  died  in 
her  father^s  lifetime,  was  entitled  to  a  moiety  of  the  sum 
of  JP6000  provided  for  two  children  ? 

The  Attorney-General  and  Mr.  Strickland  for  the 
defendant  Meyriek. 

Mr.  Meyriek  claims  to  be  entitled  to  J&3000,  as  the 
moiety  of  JP6000,  raisable  under  the  term  of  three  hun- 
dred years,  it  having  vested  in  his  wife  on  her  marriage. 
The  present  question,  arises  upon  a  common  clause  in  a 
settlement,  for  a  portion  to  be  raised  out  of  land,  which 
cannot  vest,  and  be  transmissible,  till  it  is  payable  and 
raisable.  Therefore  the  settlement  fixes  the  time  of 
twenty-one  for  sons,  and  twenty-one,  or  marriage,  for 
daughters ;  that  being  the  time  when  they  want  it.  The 
settlement  evidently  provides  that  they  may  vest  during 
the  lifetime  of  the  father :  >and,  in  order  to  prevent  the 
inconvenience  of  raising  them  during  his  lifetime,  the 
raising  is  expressly  postponed  till  after  his  death.  The 
inclination  of  the  court  is  always  in  fiivour  of  vesting 
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portions.     Pitfielita  Case,  2  P.  W.  513,  and  therefore 
Lord  Hardwickey  in  order  to  effectuate  the  general  in- 
tent of  the  settlement,  went  against  the  express  words, 
Emperor  v.  Rolfe{a).     His  lordship  thought  that  it 
could  never  be  the  intention  that  a  child,  living  till  twenty- 
one,  marrying,  and  having  children,  should,  by  dying  in 
the  parents  life,  lose  its  portion.     The  words  in  the  pre- 
sent case  are,  ^^  due  or  payable,""  which  are  to  the  same 
effect  with  those  which  occiured  in  the  settlement  in  Em* 
peror  v.  Rolfe,  and  which  are  inserted  for  the  benefit  of 
the  estate,  not  in  favour  of  a  surviving  child.     The  words 
there  were,  ^*  due  and  payable."     It  may,  perhaps,  be  ob- 
jected, that  the  portions  are  suspended,  and  prevented 
from  being  vested  by  the  father'^s  power  of  appointment. 
But  suppose  both  daughters  had  married  and  died  in  the 
lifetime  of  their  father,  leaving  families,  should  nothing 
be  raised  ?  and  yet,  in  such  case,  there  would  have  been 
no  objects  of  appointment.     Conway  v.  Walpolcy  Bam. 
Ch.  Rep.  153. 

The  Solicitor-General  ani  Mr.  Perrot  for  the  dcfend- 
ints,  the  Wannups. 

The  question,  whether  Mr.  Meyrick  is  to  take  any  part 
of  the  j£^6000,  must  depend  on  the  words  of  the  settle* 
aent.  The  power  of  appointment  differs  the  present 
ctse  very  materially  from  Emperor  v.  Rolfe.  As  the 
number  of  children  may  vary,  nothing  certain  can  vest 
in  any  of  them  till  appointment ;  and  as  the  power  of 
appointment  may  be  exercised  by  will,  the  children,  who 
tie  to  take,  cannot  be  determinefd  till  the  fathcr'^s  death. 
The  intention  of  the  settlement  is,  that  no  children  should 
be  benefited,  unless  they  survived,  so  as  to  be  the  ob- 
ject of  appointment.  And,  though  this  provision  may 
k  very  unusual  and  imreasonable,  yet,  if  it  be  so  ex« 
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pressed,  the  court  must  carry  it  into  effect.  The  parties 
might  have  an  inclination  that  the  portion  should  not  be 
raised  to  the  prejudice  of  the  estate,  for  the  advantage  of 
a  deceased  child.  There  was,  therefore,  no  vested  inter- 
est under  this  settlement,  in  any  child  that  did  not  sur- 
vive the  father ;  Ma^on  v.  Limherry^  Com.  Rep,  451. 
JUaddUon  v.  Andrews  (a).  Davy  v.  Hooper ^  2  Vem.  655. 
Wingravey.  Palgrave^  1  P.  W,  401.  Toumay  v.  Tour* 
j»ay,  Prcc.  Can.  290. 


April  2lit« 


The  Lord  Keeper. 
* 
This  bill  is  brought  by  Mr.  Chotmondeley^  who  has 

entered  into  articles  to  pay  Mrs.  Wannup,  his  sister,  the 
defendant,  «f  1000,  to  make  up  her  fortune  «f  6000,  upcm 
«  supposition  that  Mrs.  IVanriup  would  be  entitled  to 
J&5000  under  the  settlement  of  her  father,  as  the  single 
younger  child,  entitled  to  a  portion  under  the  three  hun- 
dred years  term. 

Supposing  she  was  the  single  younger  child,  she  would 
be  entitled  to  <£^5000  only ;  and  therefore  the  question  on 
this  bill  is,  whether  Mr.  Cholmondeley  has  been  imposed 
on  or  mistaken,  so  as  to  authorize  me  to  set  aside  these 
articles.  It  is  alleged,  that  Mr.  Cholmondeley  conceived, 
that,  if  his  father  had  made  an  appointment,  Mrs.  Wan-^ 
nup  would  be  entitled  to  wP6000. 

Now  it  seems  very  clear,  that  Mr.  Cholmondeley^  the 
father,  could  have  no  power  to  appoint  in  the  case  which 
Mr.  Cholmondeley^  the  son,  supposed;  and  therefore 
these  articles  being  voluntary,  and  entered  into  upon  a 
mistake  and  misapprehension,  ought,  without  further 
question,  to  be  set  aside. 

But  the  grounds  of  Mr.  Cholmondeley'^s  relief  seem  to 
Jiave  been  deserted,  and  the  question  proposed  for  me  io 
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It^lennine  is  between  the  co-defendants,  Mr.  Meyrick  and 
L€  Wannupa;  and  the  question  is,  whether,  upon  the 
of  the  three  hundred  years  term,  Mr.  MeyricV% 
was  entitled  to  a  moiety  of  <f  6000,  provided  for  two 
gJiildren,  or  whether  the  whole  .£^5000,  only,  is  to  be 
nused  for  Mrs.  Wannup^  Mrs.  Meyrick  dying  in  the  life- 
line of  her  father,  and  before  her  portion,  by  the  trusts 
off  the  term,  could  be  raised ;  and  that  question  seems  to 
me  to  be  extremely  plain,  and  easily  solvible  by  common 
sense,  and  on  the  principles  of  obvious  j\istice. 

This  term  of  three  hundred  years  was  created  by  the 
settlement  for  raising  portions  for  younger  children,  ac- 
cording to  the  number  that  should  be  bom  of  the  marriage. 
Ifone,  ,^5000;  if  two,  jPGOOO  ;  if  four,  jPSOOO  ;  if  five, 
^10,000;  and  the  sums  were  certain  according  to  the 
nomber  of  children  that  should  be  bom,  and  entitled  to 
their  portions.  But  if  more  than  one,  in  such  shares  and 
poportions  as  Mr.  Cholmondeleyj  the  father,  should  ap- 
pobt,  and,  in  default  of  appointment,  equally  to  be  di- 
vided, payable  to  the  sons  at  twenty-one,  or  marriage :  but 
if  they  attained  twenty-one,  or  married  in  the  father's  life- 
time, then  the  money  to  be  raised  and  paid  immediately 
tfter  the  father^s  death,  when  the  term  took  effect  in  pos- 
KsdoD.  But  it  is  provided,  that  if  any  die  before  their 
portion  becomes  due  and  payable,  or  before  it  is  sooner 
piid  by  the  power  the  father  reserved  for  that  purpose, 
Ae  portion  of  such  child,  so  dying,  shall  go  and  be  paid 
ttMQgst  the  survivors,  equally  to  be  divided,  when  the 
^iriginal  portion  should  become  payable ;  provided  that  no 
*i&viving  daughter  or  younger  son  should  thereby  have 
*Qf  greater  portion  than  by  the  trusts  aforesaid  is  for  him 
or  her  provided,  in  case  such  daughter,  or  younger  son, 
^  dying,  had  not  been  bom. 

N0W4  upon  this  declaration,  it  cannot  be  disputed, 
tluit  if  there  were  two  children  bora  that  lived  till  their 

g2 


1758. 


Cholmon- 

DELBY 
V, 

Metrick. 


84 


CASES  IN  CHANCERY. 


175a 


Cholmon- 

OELEY 
V, 

Msybick: 


portions  became  due,  they  must  have  <£^6000  raised  oat 
of  the  estate,  whether  Mr.  Cholmondeley  was  willing  or 
not.  He  could  only  divide  that  «f  6000  between  them, 
according  to  his  discretion.  It  is  as  certain,  that  if  fiTe 
were  bom,  and  only  two  lived  till  their  portions  became 
due,  they  could  have  but  jC^6000,  though  Mr.  CAof- 
mondeley  had  been  willing  to  have  given  them  more. 
Why  ?  Because  the  burthen  on  the  eldest  son  was  set- 
tled by  the  marriage  contract,  and  also  the  provision  fiir 
the  younger  children,  and  nothing  was  left  to  his  dis- 
cretion, but  to  judge  of,  and  reward  the  merit  and  be- 
haviour of  these  younger  children.  There  is  no  power 
reserved  to  him  to  deprive  any  younger  child  of  his  whole 
fortune. 

Here  a  sum  certain  is  provided  according  to  the  number 
of  the  children  bom  ;  unalterable  as  to  the  quantum,  but 
alterable  and  defeasible  quoad  the  respective  proportions ; 
and  by  the  clause  of  survivorship,  if  five  had  been  bom, 
and  foiu*  had  died  before  their  portions  became  payable, 
the  jP10,000  would  have  vested  and  gone  from  the 
children  dying  to  the  survivor,  had  it  not  been  for  the 
restrictive  clause,  that  they  should  take  no  more  by  sur- 
vivorship than  if  the  children  dying  had  never  been 
bom. 

The  death  of  the  father  was  the  time  when  the  legal 
term  commenced,  and  would  take  effect  in  possession, 
and  then  the  portions  were  to  be  raised ;  but  there  was 
a  vesting  at  twenty-one  or  marriage,  with  a  power  of  Jip- 
pointment  hanging  over  it.  But  wc  know  that  a  power 
inserted  in  a  settlement,  and  never  executed,  is  as  if  there 
had  been  no  power  at  all,  and  is  an  insignificant  letter; 
Menzey  v.  Walker  {a).  In  this  case,  the  term  vesta  at  the' 
death  of  Mr.  Cholmondeleyy  the  father,  and  the  remainder* 

(a)  For.  7S>  ei  vide  Sugd.  on  Powers,  531,  and  caaes  cited 
there. 
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can  never  have  it  reassigned  till  the  trusts  of  it  are 
performed  under  the  directions  of  this  court. 

These  portions  are  made  payable  to  the  daughters  at 

twenty-one  or  marriage,  to  the  sons  at  twenty-one ;  the 

tiiDe  when  they  might  naturally  be  supposed  to  be  most 

in  want  of  them.     This  court  has  formerly  gone  so  far  as 

that,  where  the  time  has  arrived,  it  has  lent  its  aid  to  the 

trustees  to  raise  the  portions  by  a  mortgage  of  the  term 

in  reversiony  where  there  were  no  present  ready  fruits. 

This  was  in  fact  the  true  spirit  of  the  settlement.     But  it 

WIS  soon  found   that   this  was  extremely  inconvenient, 

by  mangling  estates,  and  making  children  disobedient; 

and  therefore,  unless  it  is  expressly  directed  by  the  deed, 

thu  court  says  now  the  portion  shall  vest,  but  not  be 

payable  by  anticipation,  till  the  fund  is  ready  for  the 

payment  and  discharge  of  it.     Emperor  v.  Rolfe. 

It  has  been  insisted,  on  the  part  of  the  defendant 
Vannupj  that  the  power  of  appointment  suspends  any 
▼eating  during  the  father^s  lifetime,  and  consequently 
tliat  as  Mrs.  Meyrick  died  in  her  father's  lifetime,  nothing 
vested  in  her  that  could  be  transmitted  to  her  represent- 
atives (a). 

If  this  doctrine  should  prevail,  it  would  be  attended 
with  very  extensive  consequences.  For  these  powers 
are  insertecl  in  settlements,  with  a  view  and  design  that 
diey  never  should  be  executed;  for  every  man  wishes 
tbt  his  children  may  deserve  equally,  and  these  powers 
presuppose  a  vesting.  Here  the  father  has  done  nothing, 
but  he  designed  all  his  younger  children  should  be  left  to 
iQch  provision  as  is  carved  out  for  them  by  the  settle- 
ment; and  as  he  has  never  executed  the  power  of  ap- 
P^tment  therein  reserved  to  him,  it  now  stands  as  if 

{a)  Vide  Rooke  v.  Rooke,  post,  where  there  was  a  similar 
po^  of  appointment. 
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there  bad  been  no  such  power ;  and  upon  the  principleir 
of  this  court,  the  doctrine  laid  down  in  Emperor  v.  Rolfr 
must  be  followed. 

As  to  the  cases  of  Davy  v.  Hooper^  and  Wingrave  v. 
PalgravCj  which  were  cited  for  the  Wannupsy  they  were 
cases  of  settlements  of  a  sum  of  money  for  daughters 
under  a  particular  description,  and  as  they  did  not  fall 
within  that  description,  their  representatives  could  not  be 
entitled ;  but  the  present  case  is  that  of  a  portion  vested 
with  a  power  of  appointment  hanging  over  it,  which  has 
never  been  executed,  and  therefore  I  am  of  opinion,  that 
the  defendant  Meyrick  is  entitled,  as  the  personal  repre- 
sentative of  his  deceased  wife,  to  <£^3000,  one  moiety  of 
j£^60(X),  provided  by  this  settlement  for  the  portions  of 
the  children,  with  interest,  from  the  death  of  Charley 
Cholmondeley^  the  father. 


It  is  now  an  established 
role^  that  if  portions  are  di- 
rected to  be  paid  at  twenty- 
one  or  marriage,  followed  by 
a  clause,  that  if  they  attain 
these  periods  in  the  lifetime 
of  the  fiather,  the  portions 
shall  not  be  paid  till  after  his 
death,  yet  that  clause  will 
not  prevent  the  vesting  in  the 
life  of  the  father.  "  These 
clauses",  as  Lord  Rosslyn 
observes  (3  Ve^.  54),  "  were 
framed  to  obviate  the  dilfi- 
pulty  arising  from  the  deter- 
minations that  charged  the 
reversion,  by  permitting  in- 
terest to  be  carried  on  from 


the  age  of  twenty-one,  though 
there  was  an  estate  for  life. 
As  soon  as  these  clauses 
came  forward.  Lord  Hard- 
wicke,  in  Emperor  v.  Rolfe, 
put  a  just  construction  upon 
them."  If  the  settlement  in- 
deed ''  clearly  and  unequi- 
vocally makes  the  right  of 
the  child  to  a  provision,  de- 
pend upon  its  surviving  both, 
or  either  of  its  parents,  a 
court  of  equity  has  no  autho- 
rity to  control  that  dispo- 
sition," per  3f .  /?.  3  Ves.  & 
Be.  85.  Vide  also  Wingrave 
V.  Palgrave,  1  P.  I^F.  401. 
Hotckkin   v.    Humphrey,.  8 
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Tdad.  Rep.  65.     But  "  the 
ooort  looking  upon  it    as  a 
hard  things  to  impute  to  a 
fiither*  that  he  should  mean  a 
child  having  attained  twenty- 
one^  or  come  to  marriageable 
jears,  and  formed  a  £imily; 
yet  because  that  child  dies  in 
his     life,      the    descendants 
should    have    nothings     and 
feeling  that  not  to  be  a  pro- 
bable intention  in  the  parent^ 
have  thought    themselves  at 
liberty  to  manage   the   con- 
struction of  the  wordsj  as  they 
would  not  in   the  case  of  a 
stranger,   upon   a  matter  of 
contract,  without  any  mixture 
of   parental    feeling."      Per 
Lord  Eldon,  6  Ves.  507 ;  and 
his  Lordsliip  adds  in  another 
part  of  his  judgment  in  the 
nme    case,     *'  The    natural 


intention    must    direct    me, 
and  the  cases  authorize  me 
to  struggle  with  language." 
Emperor  v.  Eolfe,  1  Ves.  208, 
and   the  present  case,  have 
been    followed    in   Rooke  v. 
JRooke,  post.  VoL  II.  8.  Rey^ 
nous  V.    Jeffreys,    ib.    365. 
and  6  Bro.  P.  C.  Ed.  Toml. 
398.     Randall    v.  Metcalfe, 
3  Bro.  C.  C.  Ed.  Toml.  318. 
Woodcock  V.  D.  of  Dorset,  3 
Bro.   P.  C.  569.      fViUis  v. 
Willis,  3  Ves.  51.     Hope  v. 
Ld.    Clifden,    6     Ves.    49a 
Schenck  v.  Legh,  9  Ves.  300. 
Powis   V.    Burdett,    ib.  428. 
King  V.  Hake,  ib.  438.    J5flry- 
ard  V.  Smith,    14    Ves.  470. 
HowgraX^e  v.  Cartier,  3  Ves. 
&  Be.  79.      Perfect  v.  Lord 
Ciirzon,  5  Mad.  442. 
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l8t  &  2d  May, 
STANLEY  c.  LENNARD.  S.C. 

Amb,  555. 

{Reg.  Lib.  b.  I757,  fol.  273.  nom.  Stanley  v.  Burrell).      ^^'  g||- 

Sir  Samuel  Leonard  havintr  two  natural  children,  Devise  to  tnis- 
Samuel  and  Thotnas  Leniiard^  and  no  legitimate  issue,  mortgage,  or 

by  his  will,  bearing  date  the  26th  of  November,  I726,  '^^'  ^  ™"«*\ , 
^  '  °  ^  .  money  as  would 

devised  tlie  premises  in  queciion  to  Sir  R.  Austifi  and  pay  testator's 

debts,  and  after- 
wards to  permit  A,  to  receive  the  rents  and  profits  for  his  life,  and,  after  his  de- 
cease, to  permit  his  eldest  son,  and  the  issue  male  of  such  eldest  son,  to  receive, 
&c.  and,  for  want  of  issue  of  il.,  to  B.,  in  like  manner ;  and  for  want  of  issue  of 
both,  or  if  their  issue  should  die  without  issue,  then  over :  held,  a  trust  estate, 
and  that  A.  took  an  estate  tail. 
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Peter  Burrell,  and  their  heirs,  upon  this  special  trust 
and  confidence,  and  his  will  was,  the  said  trustees  should 
raise,  by  mortgage  or  lease,  so  much  money  as  would  pay 
his  debts  and  legacies,  and  afterwards  permit  and  sufier 
Samuel  Lennard^  the  eldest  of  his  said  children,  to  re- 
ceive the  rents  and  profits  for  the  term  of  his  natural  life, 
and,  after  his  decease,  to  permit  and  suffer  the  eldest  son 
of  the  said  Samuel  Letinard^  and  the  issue  male  of  such 
eldest  son  of  Samuel^  to  receive  the  same ;  and,  for  want 
of  issue  of  the  said  Samuel^  to  permit  his  second  son,  Tho- 
mas Lennard^  to  receive  the  same  for  and  during  the  term 
of  his  natural  life,  and,  from  and  after  his  decease,  to  per- 
mit the  eldest  son  of  the  said  Thomas  to  receive  the  same 
to  him  and  the  heirs  male  of  his  body;  and  for  want  of 
issue  of  both  his  said  children,  or  if  their  issue  should 
die  without  issue,  then  to  permit  his  sister,  Dorothy  Len- 
nardy  to  receive  the  rents  for  her  life,  and,  after  her  de- 
cease, to  the  first  son  of  her  body,  and  the  heirs  male  of 
such  first  son,  he  and  they  taking  the  name  of  Letmardy 
and,  for  want  of  such  issue,  to  permit  his  nephew,  Fran- 
cis Leighy  to  receive  the  rents  for  his  life,  and,  afler  his 
decease,  to  sufier  his  second  son  that  should  be  living  at 
the  time  the  before-mentioned  contingencies  should  hap- 
pen, and  the  heirs  male  of  his  body,  to  take  the  rents,  &c. 
and,  for  want  of  issue  of  the  said  second  son,  to  sufier 
the  next  son  of  Francis  Leigh,  which  is  not  his  heir  at 
law,  to  take  the  same,  he  taking  the  name  of  Lennard; 
and  then  came  the  following  clauses : 

^^  My  will  and  meaning  always  being,  that  I  would 
have  my  estate  go  to  such  of  my  said  nephew'^s  children, 
in  succession,  and  always  separated  froji  him  that  is  my 
said  nephew's  heir  and  carries  his  name,  that  such  child 
may  take  and  bear  my  name,  and  for  want  of  such  issue, 
to  the  use  of  my  own  right  heirs  for  ever. 

^*  I  will  that  my  son  Samuel  shall  have  the  use  of  my 
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•pictures  for  and  during  his  natural  life,  and,  after  his 
decease,  to  his  issue,  and  the  issue  of  his  issue ;  and,  for 
de&ttlt  of  issue  of  Samuel^  then  to  Thomas  and  his  issue, 
in  the  same  manner ;  and,  in  default  of  such  issue,  then 
to  my  sister  Dorothy^  in  such  manner  as  I  have  given 
her  my  real  estate.*" 

The  testator  died  23d  of  October,  1737;  Thomas  Len- 
nardf  Dorothy  Lennard,  and  Francis  Leigh,  died  with- 
out issue  in  the  lifetime  of  Samuel.  In  17^9  Samuel 
Lennard  died,  leaving  one  daughter,  the  defendant, 
Mary  Lennard,  who  claims  an  estate  tail  under  the  will. 

The  bill  was  brought  by  Sir  John  Stanley,  as  heir  at 
law  of  the  testator,  to  have  a  conveyance  of  the  legal 
estate  from  Burrell,  the  surviving  trustee,  and  for  an 
account  of  the  rents  and  profits  from  the  death  of 
Samttel. 

The  SoUcitor-General,  Mr.  Sewell,  and  Mr.  Wilbra- 
ham,  for  the  plaintiff. 

The  only  question  is,  whether,  upon  the  construction 
of  this  will,  the  defendant,  Mary,  the  daughter  of  So* 
muelj  took  an  estate  tail  by  implication.     This  is  the 
devise  of  a  trust,  and  not  a  legal  estate ;  the  whole  be- 
neficial estate  is  given  to  the  trustees  and  their  heirs  by 
mortgage  or  lease,  to  raise  money  to  pay  debts,  and 
therefore  they  must  have  the  whole  fee  in  them  to  an- 
iwer  those  purposes.     Shaw  v.  Weigh,  1  Eq.  Ab.  184. 
Bagshaw  v.  Spencer  (a). 

Courts  of  equity  have  always  been  more  anxious  to 
cnry  the  intent  of  the  party  into  execution  in  cases  of 
trosts  than  of  legal  estates,  and  have  made  a  distinction 
between  trusts  executed  and  trusts   executory.      But 

they  have  always  been  more  strict  where  a  testator  has 

left  something  to  be  done,  and  has  intended  that  the 
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estate  should  afterwards  be  conveyed  in  a  more  accurate 
manner.  But,  supposing  this  to  be  the  devise  of  a  \efgil 
estate,  yet  there  appears  no  intent  in  the  testator  to  give 
an  estate  tail  to  the  daughter  of  Samuel  Lennardy  but 
quite  the  contrary. 

In  order  to  find  out  the  intention  of  the  testator,  it  is 
proper  to  consider,  first,  the  general  intent,  taken  on  the 
whole  will  collectively,  and,  secondly,  the  construction  of 
the  particular  clauses  in  the  will,  firom  whence  any  im- 
plied intent  of  the  testator,  to  give  an  estate  tail  to  Sa- 
muel Lennardj  can  be  collected. 

First,  as  to  the  general  intent.  It  is  clear  that  the 
testator  intended  to  preserve  his  estate  in  the  male  line, 
and  to  keep  up  a  male  succession  in  his  fiunily  ;  and  that 
the  devisees,  under  his  will,  shoidd  take  the  name  of  Len- 
nard.  In  the  devise  to  the  second  son  of  his  nephew, 
Francis  Leighy  he  directs  him  to  take  the  name  of  Len- 
f lardy  and  he  expressly  excludes  the  eldest,  who  would  be 
entitled  to  the  L^h  estate,  and  be  inclinable  to  keep  up 
that  name.  Taking  the  several  clauses  of  the  will  toge- 
ther, there  cannot  be  a  stronger  expression  of  an  intent 
to  preserve  a  male  succession,  by  directing  the  devisees 
to  take  the  name  of  Lennardy  where  he  thought  they 
would  not  inherit  it  firom  their  father. 

Secondly,  as  to  the  construction  of  the  particular 
clauses  of  the  will.  To  make  estates  arise  by  implication 
is  not  agreeable  to  the  plainness  of  the  common  law,  but 
has  been  admitted  through  necessity ;  as,  where  a  man, 
having  a  wife  and  two  children,  devises  to  the  eldest  son, 
after  the  decease  of  the  wife,  there  the  wife  was  held  to 
have  an  estate  for  life  by  implication  through  necessity ; 
but,  if  the  devise  had  been  to  the  second  son,  in  like 
manner,  there  would  not  have  been  such  necessity,  be- 
cause the  estate  might  have  descended  to  the  eldest  son 
in  the  mean  time,  and  therefore  an  estate  for  life  coidd 
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bot  have  arisen  to  the  wife  by  implication.  Now  there 
are  only  two  clauses  in  this  will  from  whence  any  implied 
intent  to  give  an  estate  tail  to  the  first  taker  can  be  col- 
lected. The  first  words  are,  before  the  limitation  to 
ThomaSy  viz.  ^^  And,  for  want  of  issue  of  the  said  Samuel^ 
to  permit,^  &c.  And  the  other  words  are,  after  the 
limitation  to  the  first  son  of  Thomas^  vix.  ^^  And,  for 
want  of  issue  of  both  my  said  children,  or,  if  their  issue 
should  die  without  issue,  then,^  &c.  Now  the  question 
win  be,  what  the  testator  meant  by  the  word  **  issue  ^, 
and  whether  it  is  to  be  taken  substantively  or  relatively  ? 
The  testator^s  intent  .was,  that  the  entail  should  continue, 
and  that  his  name  should  continue.  And,  therefore,  the 
word  **  issue  "^  ought  not  to  be  taken  generally,  but  to 
mean  such  issue  as  the  testator  intended,  vix.  sons.  For, 
if  he  had  intended  the  daughters  to  take,  he  would  have 
directed  the  husbands  to  take  the  name  of  Lennard. 

The  cases  where  persons  omitted  in  wills  have  been 
taken  in,  have  been  in  favour  of  sons  and  male  issue  only. 
As  when  only  six  sons  were  mentioned,  and  the  rest  omit- 
ted, the  court  has,  to  carry  on  the  general  intent  of  the 
testator,  given  an  estate  tail  by  implication.  Langley  v. 
Baldwin^  1  Eq.  Ab.  185.  Attorney-General  v.  Sutton^ 
t  P.  W.  754.     LethieuUier  v.  Tracey^  3  Atk,  728. 

The  case  of  Blackbom  v.  Edgley^  1  P.  W.  40,  was  a 
devise  to  Hewer  Edgley  for  life,  remainder  to  trustees 
to  preserve,  &c.  remainder  to  his  first  and  other  sons  in 
tail  male,  remainder  to  his  daughters  in  tail  general, 
and  if  Hewer  Edgley  should  die  without  issue,  then  re- 
mainder over.  Here  it  was  insisted  that  Hewer  Edgley ^ 
\xj  virtue  of  the  words  "  if  he  die  without  issue "",  should 
have  an  estate  tail,  for  otherwise  the  daughters  of  his 
ion  could  never  take,  which  would  be  against  the  testator's 
intention.  But  Lord  Macclesfield  held,  here  being  a  limit- 
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adon  upon  Hewer  Edgletfs  death  to  his  sons,  and  after 
to  his  daughters,  the  following  words  ^'  if  he  should  die 
without  issue,'*  must  be  intended  "  if  he  should  die  with- 
out such  issue  \^  and  it  did  not  appear  that  testator  in- 
tended that  Hewer  Edgletf^  son's  daughters  shoidd  take. 
In  that  case  the  word  ^^  issue^  was  made  use  of  generally, 
and  the  court  construed  it  ^^  such  issue.^  The  present 
case  is  much  stronger  than  that  of  Blackbom  v.  Edgley^ 
for  there  Lord  Macclesfield  argued  from  an  intent  not 
appearing  that  the  song's  daughters  should  take,  but  here 
is  a  manifest  intention  appearing  to  the  contrary,  for  it 
would  destroy  that  male  succession  which  the  testator  waa 
80  anxiously  providing  for,  and  would  exclude  the  testa-^ 
tor's  second  son  Thomas,  The  testator's  intent  therefore 
being  so  manifest,  the  court  will  insert  the  word  ^^  such,^ 
and  confine  the  words  to  issue  male. 

The  Attorney-General  and  Mr.  Perrot  for  the  de- 
fendant. 

This  is  the  case  of  an  imperfect  will,  where  the  foil  in- 
tention of  the  testator  is  not  expressed ;  and  it  is  agreed 
on  both  sides  that  this  imperfect  will  must  be  supplied* 
The  question  is,  what  estate  is  to  arise  by  implication  ? 
and  this  will  depend  upon  the  intention  of  the  testator  ex- 
pressed by  his  will. 

It  is  attempted  by  the  plaintiff  to  make  this  a  trust 
estate.  It  were  to  be  wished  that  there  was  some  inteU 
ligible  rule  to  distinguish  between  uses  executed  and 
trusts.  An  estate  to  trustees  to  pay  debts,  is  only  an  ea< 
tate  quousqucy  as  estates  by  elegit^  &c.  and  on  which  a 
legal  remainder  may  be  limited.  The  case  of  Bagshaw  ▼. 
Spencer  was  a  devise  to  trustees  to  sell  for  payment  of 
debts;  on  that  Lord  Hardwicke  laid  his  finger;  but 
here  is  only  a  power  to  lease  or  mortgage,  which  is  but  a 
temporary  provision.      But  even  considering  all  those 
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devises  as  trusts,  what  advantage  can  arise  to  the  plain- 
tUb  ?  for  as  to  the  question  of  intent  it  makes  no  differ- 
ence whether  it  was  a  use  or  a  trust. 

The  testator  had  two  natural  children,  and  it  is  very 
clear  that  he  intended  to  prefer  them  before  all  the  rela- 
tions he  had  in  the  world,  and  therefore  the  court  will  in 
all  parts  of  this  will  consider  them  as  legitimate  issue,  and 
gire  the  preference  to  them  and  their  descendants  before 
any  of  his  legitimate  relations.  The  testator  has  carried 
his  intent  into  execution  defectively,  to  be  sure,  and  has 
not  proceeded  to  give  the  estate  to  the  second  and  other 
sons  of  Samuel  or  Thomas,  but  stops  short  at  the  first  son 
and  his  issue,  nor  gives  any  express  estate  to  the  daugh- 
terSy  and  therefore  it  is  necessary  to  give  Samuel  an  estate 
tail  by  implication,  to  effectuate  the  testator'^s  intent. 
Langley  v.  Baldwin,  1  Eq.  Ab.  185. 

It  is  admitted  on  the  other  side  that  an  estate  in 
Samuel  Lennard,  the  first  taker,  must  be  supplied  in 
order  to  let  in  his  second  and  other  sous ;  but  they  insist 
it  must  only  be  an  estate  in  tail  male,  and  rely  on  the  in- 
tention of  the  testator  to  preserve  a  male  succession  by 
directing  his  name  to  be  taken.  But  in  the  devise  to 
Dorothy  his  sister,  which  is  the  next  to  that  to  his  child- 
ren, he  gives  no  direction  as  to  the  taking  his  name,  and 
therefore,  for  a  time  at  least,  it  is  plain  that  the  testator 
did  not  regard  the  estate  continuing  in  his  name. 

The  words  out  of  which  the  estate  tail  is  to  be  sup- 
plied, are  for  want  of  issue  generally.  There  would  have 
been  the  same  intention  in  the  testator  to  prefer  the  male 
istae,  if  the  words  ^*  for  want  of  such  issue  '*''  had  been  ex- 
punged ;  yet  no  court  of  justice  could  have  inserted  an- 
odier  limitation,  though  they  will  supply  words  where 
ibere  are  words  to  supply  them  out  of,  because  they  ex- 
poond  only^  and  do  not  make  persons^  wills.  But  the  tes- 
titor  in  the  present  case  has  supplied  words,  vis.  **  For 
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want  of  issue  of  Samiiel^  and  afterwards  ^^  for  want  of 
issue  of  both  my  said  children,'"  or  ^^  if  their  issue  should 
die  without  issue.""  Here  are  words  of  limitation,  and  the 
next  in  remainder  can  never  take  till  these  contingencies 
happen.  When  is  Thomas  to  take  ?  On  failure  of  issue 
a£  Samuel f  "  issue  ^  generally,  and  Thomas  can  never 
take  till  then.  The  words  of  limitation  will  raise  the  ex- 
press estate,  and  cannot  be  altered  by  the  court.  The 
clause  respecting  the  pictures  is  a  strong  explanatory 
dause.  He  gives  the  use  of  his  pictures  to  his  son  Sa- 
muel for  life,  and  after  his  decease  to  his  issue,  and  the 
issue  of  such  issue ;  and  afterwards  he  gives  them  to  his 
sister  Dorothy^  in  such  manner  as  he  had  before  given  her 
his  real  estate.  It  is  plain  the  testator  never  intended 
Dorothy  should  have  the  pictures  whilst  any  of  the 
descendants  of  his  children,  Samuel  or  Thomas^  were, 
living. 

As  to  the  cases  cited  of  Blackbom  v.  Edgley^  the 
Attorney-General  v.  Sutton^  and  Lethieullierr.  Traeeyy 
they  had  all  of  them  the  description  of  male  issue  an- 
nexed to  them,  when  the  first  taker  was  to  have  an  estate 
tail. 


fdlifay. 


The  Lord  Keeper. 

This  is  a  question  arising  upon  the  construction  of  the 
will  of  Sir  Samuel  Lennard.  In  all  these  cases  there  is 
but  one  invariable  rule;  the  intent  of  the  testator  collected 
from  the  will  itself,  and  not  conjectured.  It  is  insisted^ 
on  the  part  of  the  plaintiff  that  this  is  the  case  of  a  tmat, 
and  that  this  court  uses  a  greater  liberality  of  construc- 
tion in  the  cases  of  trusts  than  of  legal  estates.  I  am  of 
opinion  that  this  is  the  cose  of  a  trust ;  and  I  found  my 
opinion  upon  the  two  stats,  of  1  R.  3.  and  27  H.  8.  But 
I  do  not  think  that  that  circumstance  wiU  vary  the  pre* 
case,  because  words  declaring  a  trust  must  be  ex- 
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pomided  in  this  court  as  they  would  be  at  hiw;  otherwise 
the  properties  of  mankind  would  be  precarious,  there 
would  be  one  judgment  here  and  another  at  law,  which 
would  be  mischievous.  Counden  v.  Clerkj  Moor^  860. 
Hob.  29.  Jenk.  Cent.  294. 

'The  distinction  between  trusts  executed  and  executory 
seems  to  be  ill  expressed ;  but,  when  properly  taken,  ap-. 
pears  to  have  good  sense  in  it.  In  all  cases  of  the  latter 
description  something  is  left  to  the  judgment  of  the  trus-. 
tees,  and  consequently  of  the  court,  which  has  to  perform 
the  office  of  counsel.  And  no  inconvenience  can  be  said 
to  arise,  because  a  court  of  law  has  no  jiuisdiction  till  the 
tmst  is  carried  into  execution  (a). 

I  am,  then,  to  consider  for  what  persons  this  trust  is 
declared,  and  who  the  testator  intended  should  success- 
ivdy  take  this  estate.  And  I  must  make  this  construction 
■•'agreeably  as  I  can  to  the  rules  of  law  and  equity. 

Every  case  upon  wills  stands  upon  its  own  circum- 
itances,  and  former  4eterminations  are  only  of  use  to  find 
oat  general  principles  to  guide  the  judgment  of  the  court 
in  the  construction  of  the  will  before  them.  The  general 
ijiiestion  is,  whether  Sir  Samuel  Lennard  only  intended 
i  Bude  succession,  or  that  the  daughters  of  his  eldest  ^on, 
Samuely  shoidd  take  prior  to  the  limitation  to  his  younger 
MB,  Thomas  f  This  intent  I  must  endeavour  to  find  out 
Snom  the  first  words  preceding  the  limitation  to  Thomas^ 
rhich  are,  '^  and  for  want  of  issue  of  the  said  SamuelP 

To  consider  the  general  effect  of  these  words.  Where 
I  man,  by  his  will,  makes  one  tenant  for  life,  with  re.* 
nainder  to  one,  two,  three,  four,  five,  &c.  of  the  issue  of 
^  tenant  for  life,  and  then,  for  want  of  issue  of  tenant 
!br  life,  limits  the  estate  over,  this  will  be  an  estate  tail 
in.  $he  first  taker  for  life  by  necessary  implication ;  and 
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this,  because  of  the  word  **  then'"  before  the  limitation 
over,  which,  though  sometimes  an  adverb  of  time,  yet  is 
sometimes  a  word  of  relation,  and  signifies  as  much  as 
*^  in  such  case,"  and  must  have  this  effect,  that  upon  the 
first,  second,  thirds  fourth,  fiflh,  &c.  limitations  fail- 
ing, the  remainder-man  could  not  take  it,  because  of  the 
words,  for  want  of  issue ;  and  therefore,  unless  the  tenant 
for  life  was  construed  to  have  an  estate  tail,  it  would  de- 
scend, in  the  mean  time,  to  the  heir  at  law,  because  the 
contingency  on  which  the  remidnder-man  was  to  take  had 
not  happened.  But  as  the  testator  certainly  intended  to 
dispose  of  his  whole  estate,  it  has  been  construed  a  neces- 
sary implication,  that  the  tenant  for  life  should  take  an 
estate  tail  to  carry  the  testator^s  intent  into  execution. 
But  where  there  is  an  express  estate  for  life,  the  court 
never  enlarges  this  estate  for  the  sake  of  the  tenant  for 
life  himself,  but  merely  for  the  sake  of  other  persons  who 
are  intended  to  take  by  the  will.  To  this  it  is  objected 
that  you  will  introduce  an  estate  tail,  which  will  give  the 
party  an  opportunity  of  defeating  the  limitations  over: 
but  this  proves  too  much ;  for  so  it  happened  in  all  the 
eases  that  have  been  cited  at  the  bar;  for  you  cannot 
supply  the  defect  and  omission  in  the  will  without  giving 
the  tenant  for  life  power  to  destroy  the  remainders  over. 
In  the  case  of  Blackbom  v.  Edgley^  the  words  "  for 
want  of  issue''  must  be  taken  for  words  of  relation :  for 
there  was  a  provision  for  all  the  immediate  sons  and 
daughters  of  the  tenants  for  life ;  and  there  was  no  reason 
to  think  the  testator  intended  to  provide  for  grand- 
daughters, especially  when,  by  inserting  the  limitations 
contended  for,  the  tenant  for  life  might  have  destroyed 
the  limitations  for  their  benefit. 

•  It  has  been  said,  that  the  words  in  the  present  case  are 
not  to  be  taken  generally.  The  rule  is  generaliier  die* 
turn  J  generalUer  inteUigendufn^  unless  there  are  words  in 
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the  will  to  restrain  them.  Now  there  are  no  such  words 
in  the  present  will ;  but  then  it  is  said  I  roust  do  it  from 
the  intent  of  the  testator,  which  was  to  establish  a  roale 
succession,  which  was  to  bear  his  name.  I  do  not  col- 
lect  from  this  will,  that  such  was  his  intention,  but  quite 
the  contrary.  Wherever  the  males  are  to  succeed  they 
are  to  take  his  name,  but  he  has  given  an  estate  for  life 
to  his  sister  Dorothy;  with  remainder  to  her  first  son, 
without  any  direction  for  her  during  her  life  to  take  the 
name ;  and  further,  the  testator  had  a  collection  of  pic- 
tures which  he  intended  should  go  according  to  the  limit- 
atiotn  of  his  real  estate  before  devised.  *^  I  will  that  my 
son  Samuel  shall  have  the  use  of  my  pictures  for  and 
during  his  natural  life,  and  after  his  death  to  his  issue, 
and  the  issue  of  such  issue.^  Now  it  is  clear  he  intended 
all  the  issue  of  Samuel  should  have  the  enjoyment  of 
them  ;  and  yet  he  did  not  intend  that  any  person  should 
have  them,  but  such  as  had  his  estate ;  for  where  he  dis- 
poses of  them  to  his  sister  Dorothy ,  he  gives  them  her  in 
such  manner  as  he  had  before  given  her  his  real  estate. 

How  can  I  say  that  I  must  not  give  an  estate  tail  to 
Samuel?  The  words  say  so :  the  clause  relating  to  the 
pictures  confirms  it ;  and  if  I  say  the  contrary,  I  must  say 
it  by  conjecture ;  where  the  plaintiff  himself  does  not  con* 
tend  that  the  estate  must  have  gone  over  to  Thomas  in 
preference  to  a  second  son  of  Samuel.  That,  they  admit 
is  not  meant,  but  that  SamueFs  sons  should  all  take  an 
estate  in  tail  male,  and  then  the  words  should  stop.  This 
I  cannot  do,  as  it  is  inconsistent  with  the  testator^s  will. 
For  I  must  tie  it  up  to  the  issue  of  Samuel  for  life,  or 
slse  it  would  as  effectually  prevent  the  male  succession, 
18  by  giving  Samuel  an  estate  in  tail  general,  which  I 
Jiink  the  testator  intended,  and  therefore  this  bill  must 
be  dismissed. 

VOL.  I.  H 
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'  The  doctrine  as  laid  down 
in  Doe  d.  Cock  v.  Cooper,  1 
East,  229>  is,  that  wherever 
there  is  a  general  and  a  par- 
ticiilar  intent  in  a  wiU,  the 
latter  must  give  way  when 
l^e  former  cannot  otherwise 
take  effect ;  and  therefore, 
though  the  court  might  best 
fulfil  the  particular  intent,  by 
giving  the  first  taker  only  an 
estate  for  life;  yet  the  general 
intent  being,  that  all  his  issue 
should  inherit  the  entire  es- 
tate, before  it  goes  over ;  that 
intent  can  only  be  effected  by 
giving  an  estate  tail  by  im- 
plication from  the  subsequent 
words,  "  in  default,  &c." — 
This  was  particularly  discuss- 
ed in  Robinson  v.  Robinson, 


1  Burr.  36,  where  all  the 
prior  authorities  are  collected. 
For  subsequent  cases,  where 
this  doctrine  has  been  either 
adopted  or  alluded  to,  and  re- 
cognized, vide  Evans  d.  Brooke 
V.  Astley,  3  Burr.  1570.  Roe 
d.  Dodson  v.  Grew,  2  Wills. 
323.  WUm.  272.  Doe  d. 
Blandford  v.  Applyn,  4  T.  It 
82.  Denn  d.  Webb  v.  Pmckey, 
5T.R.2d9.  Doei.Ckand' 
ler  V.  Smith,  7  T.  R.  531. 
Doe  d.  Cock  v.  Cooper,  1 
East,  229.  Piersony.Ficktrs, 
5  East,  54a  Doe  d.  Strong 
V.  Gojr,  11  East,  668.  Dansey 
V.  Griffiths,  4  Maule  and  Setm 
61.  Roe^.  Thong  V.Bedford, 
ib.  362.  Gretton  y.  Haward, 
4  Taun.  94. 
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6th9  &  S27th  May. 

(Reg.  Lib.  B.  1757,  foL  388.)  ^^.  fif ' 

Sew.MSS. 

Sir  James  Lowther  being  seised  in  fee  of  a  large  Testator  having 

Teal  estote,  and  possessed  of  leasehold  estates  in  Cumber^  l^JhM^^ro^^ 

land  J  on  which  he  had  several  coal  and  lead  mines,  many  pertv,  the  lease- 

of  which  were  working  at  his  death,  by  his  will,  bearing  p^  J^^er  a  g^^ 

date  the  14th  of  September  1754?,  gave  and  devised  all  neral  devise,  ap- 
« •  ,  .  •  /»  1  plicable  to  free- 
bis  manors,  messuages,  lands,  tenements,  mines  ot  coal,  y^^i^^  ^^  inten- 

lead,  and  all  other  mines,  rectories,  advowsons,  tithes,  tion  ofthe  testa- 
-  -        _,                     _                      .             ,  ,              ,  tor  being  collect- 
rents,  and  hereditaments,  whatsoever,  situate,  lying,  and  ed  from  the  will, 

beine  within  the  county  of  Cumberland,  with  their  and  ^*^  *^  should 

"^  ,  '  pass  under  such 

every  of  their  rights,  members,  and  appurtenances,  except  devise. 

auc^  as  were  thereinafter  otherwise  disposed  of,  to  the  ^^fooT^^uth 

uses  following,  viz.  to  Sir  William  Lowther  for  life,  re-  Sea  Annuities,  to 

mainder  to  trustees  to  preserve  contingent  remainders ;  re-  ^  -gy  ^Jjg  ^^^  * 

mainder  to  the  use  of  the  first  and  other  sons  of  Sir  Wil-  dend*  to  A.  until 

,.  Ti  1  •     1     •     ^  •!        1  .    ,  an  exchange  of 

liam^  severally  and  successively  m  tail  male ;  remainder  certain  lands 

to  tJie  use  of  James  Lowther  (aftfiwards  Sir  James  shall  be  made  be- 

...  tween  him  and 

Lowther y  the  plaintiff),  in  like  manner,  with  remainders  b.,  and  then  the 

over.     The  testator  also  gave  to  Sir  William  Lowther  aU  ««P^^^  *?.  ^.  , 

^         ^  ^  equally  divided 

nis  ships,  and  shares  of  ships,  and  all  horses  and  mares  between  them. 

made  use  of  at  or  about  his  collieries  or  coal  mines,  or  in  ^^^  ^^^  limked 

the  management  of  his  landed  estate  in  the  said  county  by  the  will  for 

€S  Cumberland ;  and  also  all  his  sheep,  cows,  and  other  ^ange  expires": 

cattle;  his  plate,  pictures,  furniture,  and  household  goods  held,  that  A.  is 

in  or  belonging  to  his  houses  at  Whitehaven^  or  elsewhere,  tied  to  the  whole 

in  the  county  of  Cumberland;  also  all  his  debts  for  coals  ^^^*^X* 

,  Reference  to 

sold  to  ships,  or  any  person  or  persons  whatsoever ;  also  Master  to  inquire 

whether  timber, 
&c^  laid  down  for  making  waggon  ways,  &c  for  the  better  working  of  mines,  &c. 
are  fixed  to  the  freehold,  and  go  to  the  heir  or  remainder-man,  or  to  the  person- 
al representative  of  the  party  erecting  them. 
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all  arrears  of  rent,  and  what  else  was  due  and  owing  to 
him  in  the  county  of  Cumberland^  except  what  was  or 
should  be  owing  or  due  to  him  on  or  by  mortgages  of 
estates,  lands,  houses,  tenements,  or  hereditaments,  or  by 
deed  or  notes. 

He  then  gave  to  Sir  William,  in  trust,  i?10,000  of  his 
Old  South  Sea  annuities,  of  the  second  subscription,  in 
order  for  him  thereout,  or  by  sale  thereof,  to  pay  and  dis- 
charge the  several  legacies  of  <f  1000  each,  or  of  any  less 
sum  given  by  the  testator  in  his  said  will,  or  which  should 
be  given  by  him  by  any  subsequent  will  or  codicil,  to  any 
person  or  persons,  or  for  any  use  whatsoever :  and  he  gave 
to  the  plaintiff.  Sir  James  Lowther,  an  annuity,  or  rent- 
charge,  of  i?1000,  charged  upon  his  lands,  collieries,  and 
hereditaments  in  the  manor  of  Saint  Bees,  in  the  coimty 
of  Cumberland^  diuring  his  life,  subject  to  be  determined 
as  thereinafter  mentioned. 

The  testator  then  expressed  himself  as  follows :  *^  And 
whereas  I  did  not  think  it  proper  to  divide  my  estate  in 
Cumberland^  but  rather  to  dispose  of  it  in  the  manner  I 
have  done,  as  it  is  an  estate  that  requires  great  applica- 
tion and  care  in  those  that  are  to  have  the  management 
of  it,  I  think  it  would  be  right  for  Sir  William  LmBther 
aforesaid  to  have  all  the  estate  which  the  said  James 
Lowther  has  in  Cumberland^  and  that  the  said  James 
Lowther  should  have  all  the  estate  which  the  said  Sir 
William  Lowther  has  in  Yorkshire.  It  is  my  will,  and 
I  do  hereby  give  and  devise  <f  30,000  of  my  South  Sea 
annuities,  commonly  called  New  South  Sea  annuities, 
of  the  second  subscription,  to  the  said  James  Lowther^ 
Sir  William  Lowther,  and  Robert  Harper,  of  Lincolri^s 
Inn,  in  the  county  of  Middlesex,  Esq.,  in  trust  for  the 
said  James  Lowther,  to  have  and  receive  all  the  di- 
vidends growing  due  thereon,  until  such  time  as  the  said 
Sir  WMiam  Lowther  shall,  by  absolute  and  effectual 
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ccmTeyances  in  the  law,  make  over  to,  and  vest  in,  the 
said  James  Lowther  and  his  heirs,  all  the  lands,  tene- 
ments, and  hereditaments,  which  he,  the  said  Sir  Wil- 
limn  Lowther^  is  owner  of,  or  has  a  right  at  present  to  be 
possessed  of  at  Maske,  or  within  twenty  miles  thereof,  in 
the  county  of  Vorky  he,  the  said  James  Lowther^  convey- 
ii^  also  by  good  and  effectual  deeds  and  assurances  in 
the  law,  to  the  said  Sir  William  Lowther  and  his  heirs, 
all  his  lands,  tenements,  and  hereditaments,  which  he  is 
at  present  for  ever  owner  of,  or  has  a  right  or  title  to  have 
tB  the  county  of  Cumberland,  he,  the  said  James  Low- 
ikevy  releasing  also  to  the  said  Sir  William  Lowther  all 
bis  right  and  title  to  the  rent-charge  hereinbefore  given 
him  of  .£^1000  per  annum  for  his  life,  charged  upon  and 
made  payable  out  of  my  estate  in  the  manor  o(  Saint  Bees  : 
and  it  is  my  wil],  and  I  do  hereby  declare  and  direct,  that, 
in  ease,  by  the  neglect  or  refusal  of  either  of  them,  the 
said  Sir  William  Lowther,  or  James  Lowther,  what  I 
luiTe  here  recommended  and  directed  is  not  made  good 
sold  completed  within  six  months  after  the  said  James 
Lowther  comes  to  the  age  of  twenty-one  years,  such  one 
0t  them  two,  by  whose  neglect  Or  refusal  it  shall  appear 
not  to  have  been  completed,  shall  not,  aftcfr  that  time, 
hacve  any  share  of  the  said  c£^30,000  of  the  New  South 
Sea  annuities,  but  the  whole  of  the  said  «£^30,000  New 
South  Sea  annuities,  shall  belong  to,  and  be  the  sole  pro- 
fterty  of  such  one  of  them  two,  who  was  willing  and  ready 
Is  have  completed  and  made  effectual  what  I  have  re<iom- 
mended  to  be  done  by  them  :  and,  further,  it  is  my  will, 
d»t,  in  case  what  I  have  hereinbefore  recommended  is 
made  good  and  completed  by  the  said  Sir  William  Low^ 
tter  and  James  Lowther,  the  said  i^30,000  New  South 
Sea  annuities,  shall  be  equally  divided  between  them, 
snd  that  each  shall  have  ^15,000  of  it. 

'*  And  whereas  I  am  owner  of,  and  have  a  property  and 
interest  in  several  burgage  hoioses,  and  parcels  of  land  in 
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Cockermouthj  in  the  county  of  Cumberland^  it  is  my  witt 
that  they  shall  not  be  entailed  as  my  other  estates  in  Cwn- 
berland,  but  that  they  shall  be  held  by  the  person  that 
succeeds  me  in  my  estate  at  Whiiehavefif  in  the  same 
manner  as  I  held  them  myself.  And,  therefore,  I  do 
hereby  give  and  devise  all  my  burgage  houses,  ground, 
and  land  at  Cockermouthj  and  all  my  right,  title,  and  in* 
terest  therein,  to  the  said  Sir  William  Lowther  and  his 
heirs.^ 

The  testator  then  devised  all  his  securities.  Sec,  and 
the  lease  of  a  house  in  QueerCa  Square;  and,  lastly,  aH 
his  goods,  chattels,  and  personal  estate,  not  otherwise  dis- 
posed of,  to  Sir  William  Lowther^  whom  he  appointed 
sole  executor  of  his  said  will. 

The  testator^s  estates  in  Cumberland  consisted  both  of 
estates  of  inheritance,  and  of  collieries  and  lands  held  un- 
der sixteen  different  leases  from  various  persons*  Sir  Wil- 
liam Lowther  died  before  the  exchange  could  be  made, 
as  the  plaintiff  was  still  an  infant,  leaving  the  defendant. 
Lord  Charles  Cavendish^  his  executor  and 'residuary 
Iq^tee* 

The  bill  prayed  that  possession  might  be  delivered  up 
of  the  leasehold  messuages,  lands,  mines,  coUieries,  and 
tenements,  late  the  estate  of  the  said  Sir  James  Lowther; 
and  also  all  fire-engines,  horse-gins,  waggon-ways,  or 
staiths  belonging  thereto,  and  to  account  for  the  rents 
and  profits  since  the  death  of  Sir  William^  to  have  deeds 
delivered  up,  and  that  the  defendants  might  assign  and 
transfer  all  the  testator^s  South  Sea  annuities  and  stock, 
except  ^10,000,  of  which  Sir  William  was  possessed  at 
his  death. 

The  Solicitor-General^  Mr.  Ferrotj  Mr.  Brownings 
and  Mr.  Sewell,  for  the  plaintiff* 

Three  questions  arise  for  the  opinion  of  the  court  upon 
the  construction  of  this  will :  first,  whether  the  leasehold 
estate  passed  under  the  general  devise  to  the  plaintiff? 


CASES  IN  CHANCERY, 


103 


Secondly,  whether  the  plaintiff  has  become  entitled  to  the 
legacy  of  <f  30,000  South  Sea  annuities  ?  And,  diirdly, 
whether  the  waggon-ways,  staiths,  and  fire-engines,  pass 
along  with  the  land  ? 

Where  the  court  can  collect  from  the  will  that  it  was 
the  intent  of  the  testator  to  pass  his  leasehold  as  well  as 
his  freehold  property,  the  leasehold  is  passed  accordingly. 
It  was  here  evidently  the  intention  of  Sir  James^  that  hit 
collieries,  though  leasehold,  should  be  settled  and^ntailed 
along  with  his  other  estates  in  Cumberland.     This  is 
plain  from  the  introduction  of  that  clause  in   his  will 
which  is  in  the  following  words :  ^*  I  do  not  think  proper 
to  divide  my  estate  in  Cumberland.^    The  executor,  by 
taking  the  collieries,  will  divide  the  estate,  and  raise  a 
rival  to  his  heir  in  the  trade.     Sir  James  intended  to 
make  one  complete  estate  in  Yorkshire,  and  another  com- 
jdete  estate  in  Cumberland.     Suppose  a  man  devised 
idl  his  houses,  gardens,  lands,  tenements,  and  heredita- 
ments, and  his  garden  happened  to  be  part  freehold  and 
part  leasehold,  the  leasehold  woidd  undoubtedly  pass, 
the  intent  woidd  be  so  apparent  that  the  testator  did  not 
intend  a  garden  to  be  cut  in  two.     The  rule,  indeed,  laid 
down  in  Rose  v.  Bartlettj  Cro.  Car.  293.,  is,  that,  where 
tk  testator  has  both  freehold  and  leasehold,  and  has  used 
words  applicable  to  estates  of  inheritance,  the  lands  of 
inheritance  only  pass ;    but  this  construction  may  be 
omtrolled  by  a  clear  expression  of  intention.     If  there 
are  no  freehold  lands,  the  leasehold  will  pass  in  order  to 
efiectuate  the  intent.  Day  v.  Trig,  1  P.  W.  286.     In 
Addia  v.  Clement,  2  P.  W.  458,  the  court  took  advan- 
tage of  very  slight  words,  in  order  to  effectuate  it :   the 
words  there  were,  ^^  all  the  lands  which  the  testator  was 
seised  or  possessed  of,  or  interested  in  i*^  a  similar  con- 
struction was  adopted  in  the  case  of  Whitaket  v.  Ambler , 
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lately  decided  at  the  RoUa  (a).  In  the  present  case  there 
are  several  strong  grounds  for  inferring  the  testator^s  in- 
tent. There  are  many  other  words  in  the  will  besides 
lands  and  tenements.  He  has  shewn  an  intent  to  bequeath 
every  thing  specifically  away.  He  has  used  the  words 
'^  all  his  collieries/'  which,  being  all  leasehold,  are  by 
themselves  as  strong  as  the  words  ^*  possessed  of  and  in- 
terested in,^  which  were  relied  upon  in  Addis  v.  Clement. 
He  has^used  the  word  ^^  rents,"^  and  afterwards  devises 
all  his  stock  and  arrears  of  rent. 

As  to  the  <£^30,000  South  Sea  annuities,  it  is  a  pre- 
sent vested  devise  to  the  plaintiff  until  the  exchange  was 
made  or  refused ;  till  that  time  the  plaintiff  had  as  great 
an  interest  in  it  as  if  no  condition  had  been  annexed  to 
it ;  and,  as  that  event  has  never  happened,  the  limited 
legacy  has  become  absolute ;  it  was  given  as  a  bounty  to 
the  plaintiff,  but  to  Sir  William  it  was  only  coercendi 
causdy  and  therefore  he  must  show  something  merito- 
rious  to  deserve  it ;  so  that,  as  to  him,  the  exchange  was 
a  condition  precedent  to  vest  an  interest,  and  till  sudi 
time  as  the  condition  was  performed,  he  was  entitled  to 
nothing.  But  supposing  the  event  which  had  happened 
to  be  a  case  omitted,  in  which  neither  party  could  be  en- 
titled by  virtue  of  the  clause  relative  to  the  exchange, 
yet  it  could  not  fall  into  the  residuum,  the  testator  having 
severed  his  South  Sea  stock,  and  South  Sea  annuities, 
firom  the  gross  fimd  of  that  residuum,  and  devised  them 
to  the  plaintiff,  with  an  exception  only  of  such  as  he  had 
thereinbefore  given  away.  But  if  it  is  to  be  considered 
as  a  case  omitted,  in  which  the  devise  cannot  take  efiect, 
or  the  plaintiff'^s  right  is  to  be  considered  as  having 
ceased  firom  the  moment  it  became  impossible,  still  they 


(a)  Vide  this  case,  post,  p.  151.  reversed  upon  appeal. 
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eBimot  be  considered  as  given  away  or  disposed  of,  and 
consequently,  according  to  the  testator^s  meaning,  not 
excepted  out  of  the  general  devise. 

The  Attorney-General,   Mr.    WUbrahamy  and  Mr. 
Hoskins  for  the  defendants. 

The  words  of  devise  comprehend  no  more  than  several 
difierent  species  of  real  property,  in  which  the  leaseholds 
are  not  comprehended,  and  they  consequently  must  go  to 
the  residuary  legatee.     The  general  rule  ever  sinc^  Rose 
V.  Bartlett  has  been,  that  a  devise  of  lands,  tenements,  and 
hereditaments,  will  not  carry  leaseholds,  imless  there  is  no 
freehold  estate.     And  particularly,  whenever  a  man  gives 
by  words  particularly  applicable  to  his  real  estate,  with 
real  limitations,  these  leaseholds  will  not  pass.  In  the  case 
of  Day  V.  Trig,  1  P.  JVms.  286,  where  a  testator  de- 
Tiaed  all  his  freehold  houses,  though  in  fact  he  had  but 
leasehold,  it  was  held  that  they  should  pass;  but  that 
^aa  from  the  necessity  of  the  case,  for  if  there  had  been 
moy  fireehold  houses  to  satisfy  the  will,  the  leasehold 
^would  not  have  passed.     In  the  present  will  the  limita- 
tions used  are  all  limitations  of  real  estate ;  there  are 
tenants  for  life,  clauses  without  impeachment  of  waste,  of 
trustees  to  preserve  contingent  remainders,  and  there  are 
tenants  in  tail.    It  is  remarkable,  too,  that  there  is  no  pro- 
vision for  the  renewal  of  the  leases :  there  is  not  a  single 
word  that  can  have  any  propriety  of  application  to  lease, 
hold  estates ;  therefore  the  case  of  Addis  v.  Clement  is,  in 
&ct,  an  authority  with  us :  for  there  "  possessed  oP  was 
i  l^al  technical  term  to  express  the  ownership  of  lease- 
Itold  property.     Suppose  the  testator   had  forgot  this 
leasehold  property,  can  there  be  any  doubt  but  that  in 
Aat  case  the  residuary  legatee  would  be  entitled  ? 

As  to  the  jP30,000  South  Sea  annuities,  Sir  William 
Lowther  claims  it  as  a  lapsed  legacy ;  the  plaintiff  in- 
pistt  that  it  was  vested,  and  never  devested.    The  object 
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of  the  whole  clause  was  to  attain  an  exchange  if  bodi 
lived ;  and  that  sum  of  <f  30,000  was  taken  out  of  ih^ 
testator's  general  South  Sea  annuities  in  order  to  procure 
such  exchange,  and  for  no  other  purpose.  The  sense  of 
the  clause  is,  that  it  shall  remain  as  a  deposit,  subject  to 
a  fiiture  contingent  vesting  of  the  whole,  and  the  pro- 
duce be  paid  Sir  James  till  the  event.  He  disposed  of  it 
in  the  cases  of  an  exchange  actually  made,  or  if  n^lected 
or  refused,  but  in  no  other  case.  The  accident  that 
happened  of  Sir  Jf^Uiam's  death,  was,  from  the  im^ 
probabiUty  of  it,  casus  omissus.  How  could  the  testator 
have  intended  this  to  go  in  an  event  which  he  could  not 
have  in  contemplation  ?  There  is  at  least  nothing  to  shew 
that  he  intended  the  plainti£P  to  have  the  absolute  right 
The  general  rule  therefore  must  operate,  that  legacies  so 
&iling  shall  accrue  to,  and  become  part  of  the  residuum, 
by  force  merely  of  the  residuary  clause,  without  any 
further  declaration  of  the  testator's  intention  that  it  shall 
be  so ;  though  it  may  be  conjectured  that  if  the  testator 
had  attended  to  the  particular  case  which  afterwards 
happened,  he  might  have  ordered  it  otherwise.  As  to 
the  objection  that  the  plaintiff,  till  the  event  happened; 
had  as  great  an  interest  as  if  no  condition  had  been 
annexed,  it  is  a  mistake.  The  clause  makes  the  future 
vesting  as  conditional  upon  the  plaintiff  as  upon  Sir 
William,  as  he  could  not  take  it  without  performing  the 
like  condition  on  his  part.  If  at  the  time  of  performance 
Sir  William  had  refused,  and  the  plaintiff  been  willing 
to  perform  the  condition,  the  plaintiff  would  then  only 
have  acquired  his  first  title  to  the  d£*30,000,  and  must 
have  claimed  by  virtue  of  two  circumstances,  1st.  His  own 
compliance ;  2dly,  Sir  William'*s  refusal ;  which  ahews 
that  he  must  have  done  something  as  well  as  Sir  WilUam. 
If  both  had  neglected  during  the  six  months,  neither 
eould  have  claimed  the  legacy,  as  being  equally  culpable; 
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-MoA  jet  if  the  plaiiitiff''g  interest  could  be  no  otherwiBe 
defeated  than  by  an  actual  exchange  or  tender  firom  Sir 
tmUam,  the  plaintiff  would  still  be  entitled  to  the  whole, 
notwithstanding  he  had  forfeited  his  share  by  his  own 
wilfbl  neglect.  The  gift  of  the  profits  was  not  a  gift  of 
the  capital,  but  only  a  temporary  disposition  of  the  pro- 
duce, to  wait  upon  the  devise  of  the  capital.  The  legacy 
was  equally  coercive,  and  equally  bountiftd  to  both.  As 
to  the  notion  of  a  specific  residue,  it  ought  to  be  clearly 
made  out  where  a  general  residue  is  given ;  as  it  is  un- 
natoial  to  suppose  that  a  testator  should  create  two  funds 
of  tins  nature  to  interfere  with  each  other.  Here  the 
testator  has  neither  described  this  particular  residue  by 
name,  nor  excepted  it  out  of  the  devise  of  the  general 
leaidne. 
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The  Lard  Keeper. 

Upon  this  bill  three  questions  have  been  made,  which 
«re  questions  of  construction  upon  the  will  of  old  Sir 
James  Lawther, 

The  first  question  is,  whether  the  several  leasehold 
'«8tate8  of  which  the  testator  was  possessed,  or  any  of 
them,  are  entailed  as  fiir  as  they  may  by  law,  together 
with  the  real  estates  in  the  county  of  Cumberland;  or 
vhether  they  passed  by  the  residuary  clause  to  Sir 
Wiliiam  Lowtherj  or  came  to  him  as  executor.  And  I 
diaU  c<msider  this  question  as  if  it  were  depending  be- 
tween Lord  Charles  Cavendish^  the  personal  representa- 
tive of  Sir  William^  and  a  son  of  Sir  fVUliamy  who  would 
have  been  the  first  remainder-man  under  Sir  James 
Lomiher'*s  will ;  and  shall  therefore  endeavour  to  collect 
fiom  the  words  and  penning  of  that  will  what  he  intended 
to  entail,  and  what  he  intended  to  pass  by  the  residuary 
-daose.    I  shall  therefore  first  consider  the  clause  con- 
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cerning  the  burgage  tenures,  and  see  how  fiu*  it  is  a  key 
to  the  rest  of  the  will. 

**  And  whereas  I  am  owner  of,  and  have  a  property 
aqd  interest  in  several  burgage  houses  and  parcels  of 
land  in  Cockermouthf  in  the  county  of  CumberkMndj 
it  is  my  will  that  they  shall  not  be  entailed  as  my  other 
estates  in  Cumberland^  but  that  they  shall  be  held  by 
the  person  that  succeeds  me  in  my  estate  at  Whiter 
haven  in  the  same  manner  as  I  held  them  myself*  And 
therefore  I  do  hereby  give  and  devise  all  my  burgage 
houses,  ground  and  land  at  Cockermotith,  and  all  my 
right,  title  and  interest  therein  to  the  said  Sir  Willian^ 
Lowther  and  his  heirs.*"   It  appears  to  me  from  hence^ 
that  the  testator  thought  he  had  entailed  before  in  his 
will  all  his  other  estates  in  the  county  of  Cumberland^, 
and  that  these  alone  were  to  pass  to  the  devisee  with  as- 
ample  an  interest  as  the  testator  enjoyed  in  them.  For  the^ 
word  estates  being  a  general  word,  I  must  so  understand 
it ;  nothing  in  the  context  determining  the  meaning  Up 
any  species  of  estates. 

The  defendants,  however,  insist,  that  by  the  first  devise 
in  the  will,  the  testator  devised  no  lands  to  the  deviseer 
but  such  wherein  he  was  seised  of  an  estate  of  inheritance^ 
The  words  are,  ^^  manors,  messuages,  lands,  tenements, 
*^  mines  of  coal,  lead,  and  all  other  mines,  rectories,  ad- 
"  vowsons,  tithes,  rents,  and  hereditaments  whatsoever, 
**  situate,  lying,  and  being  within  the  county  of  Cumber^ 
*'  landf  with  their  and  every  of  their  rights,  members,  and 
*^  appurtenances,  except  such  as  are  hereinafter  otherwise 
**  disposed  of.^  And  upon  this  ground,  that  the  woida 
lands  and  tenements  properly  relate  only  to  estates  of 
inheritance,  and  will  not  pass  a  chattel  interest,  but  €9 
necessitate  where  the  testator  has  no  freehold  lands. 
It  is  observable  that  in  order  to  assume  this  groand  on 
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iHhidi  they  tHiild  their  argument,  they  drop  many  Bigai' 
ficant  words  in  this  devising  clause ;  and  then  they  fix 
their  position  on  the  authority  of  the  case  of  Bartlett  v. 
Rose^  Cro.  Car.  293,  where  it  is  said  that  all  the  justicesy 
^Atente  Richardson^  resolved,  that  if  a  man  have  lands  in 
fiae^  and  lands  for  years,  and  devises  all  his  lands  and 
tenemeots,  the  fee-simple  lands  pass  only,  and  not  the 
lease  for  years.  And  if  a  man  hath  a  lease  for  years, 
•ad  no  fee-simple,  and  devises  all  his  lands  and  tenements^ 
the  lease  for  years  passes,  for  otherwise  the  will  would  be 
merely  void. 

This  resolution  of  the  judges  in  the  precise  case  put 
may  be  law ;  but  there  is  no  striking  force  in  it,  for  it 
would  be  difficult  to  assign  any  reason  why  lands  and 
tenements  should  not  include  leases  for  years.    And  it 
does  not  appear  by  the  report  that  the  case  required  that 
lesolution.     For  the  case  on  the  special  verdict  was  no 
more  than  this:  Richard  Bai tine  was  possessed  of  a  lease 
finr  years  of  some,  and  seised  in  fee  of  other  lands  in 
Bumham:  he  willed  his  wife  should  have  Bumham\ 
ind  the  lands  thereto  belonging,  being  three  acres  and  a 
half  in  Lentfieldy  durante  viduitate^  and  willed  and  be- 
queathed to  his  wife  all  the  rest  of  his  lands  lying  in  the 
pirishes  of  Bumham  and  Hitcham  during  her  life,  and 
ifterwards  to  his  son  Bartholomew.     The  residue  of  his 
personal  estate  he  gave  to  his  wife,  and  made  her  executrix. 
Kow,  as  it  did  not  appear  that  Battine  had  any  other  lands 
in  Bumham  than  Bumham\  and  the  lands  thereto  be- 
loqging  in  Lentfieldy  the  leaseholds  must  have  passed  for 
the  same  reason  as  if  he  had  had  nothing  but  leasehold ; 
fiMT  odierwise  the  rest  of  the  will  would  have  been  void.  But 
the  judges  supposed  the  fact,  that  there  were  other  free^ 
hold  lands  to  satisfy  the  second  devise ;  whereas,  it  was 
reasonable  to  have  concluded,  according  to  the  principle 
that  de  non  apparefitibus  et  non^ewistentibus  eadem  eei 


1758. 

LOWTHBB 

V* 


)ia 


CASES  IN  CHANCERY^ 


1758: 

XjOWTHSU 

0. 

GaV£NDI8H. 


ratio:  or,  perhaps  more  property,  hxfe  awafded  n  vmbt 
faciaa  de  nono  (a). 

Bat,  however,  any  other  words  in  the  same  will,  indi^ 
eating  a  more  ext^isive  intent  in  the  testator,  will  vary 
the  construction.  And,  therefore,  in  the  case  of  AddU 
V.  Clementf  1  P.  W.  456,  upon  a  devise  of  all  his  landi 

and  tenements  in  the  parish  of  D ,  which  he  thefl 

stood  seised  or  possessed  of,  or  any  ways  interested  in,  to 
several  persons  in  a  succession  of  particular  estates  and 
reminders,  my  Lord  King  said,  I  must  own  the  limita- 
tions are  improper  (viz.  for  leasehold  estates)  ;  but  then 
the  words  of  the  will  are  very  strong.  All  the  lands 
which  the  testator  was  possessed  of,  or  interested  in,  pio^ 
perly  refer  to  leasehold  estates,  and  distinguish  the  pireseiit 
case  fiom  that  oi-Rose  v.  Barilett  Though,  in  that 


(a)  Lord  EkUm  has  twice 
observed  (2  Bos.  &  PuL  315^ 
and  6  Fe*.  MO,)  that  it  was 
difficult  to  helieve  that  Lord 
Narthingion  ever  made  use  of 
the  expressions  respecting  the 
case  of  Rose  v.  BariUU,  which 
are  attributed  to  him  in  the 
report  of  this  case  in  Ambler. 
"  He  was  a  great  lawyer/* 
adds  his  Lordship,  ''  and 
very  firm  in  delivering  his 
opinion  ;  and  if  he  dissented 
from  Rose  v.  BatileU,  I  ra- 
ther think  he  would  in  a  firm 
and  manly  way  have  denied 
that  case  to  be  law,  than 
thrown  out  such  an  observa- 
tion.'' The  above  is,  how- 
ever. Cram  Lord  Norlhingfam't 


own  hand-wntmg,  and 
with  the  note  of  the  caae  in. 
the  Sewell  papers.  It  is 
markable  that  Mr. 
Eyre,  in  speaking  of  Rate  v» 
BartleU,  should  also  have 
treated  it  with  similar  disre- 
spect, though  he  did  not  ven^ 
ture  to  contradict  it.  1  jBmu 
C.  C.  78. 

The  authority  of  Lamiker 
V. '  Cavendish  has,  however, 
never  been  questioned.  Lord 
Eldon  has  observed,  that  it 
was  "  a  case  of  exoeptioa  to 
the  general  rule  oa  the  ob- 
vious intention  of  the  testa- 
tor." 2  Bos.  &  PuL  SIS,  vii. 
note  at  the  end  of  the 
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it  wM  observed  that  those  woi&  were  equally  applicable 
to  a  trust  interest  in  the  freehold,  and  are  words  put  in 
hy  the  scrivener  currente  calamo. 

Now,  it  seems  to  me  that  the  testator's  declaration, 
that  he  had  entailed  all  his  other  estates  in  Cumber^ 
landj  except  his  burgage  tenures,  is  a  much  stronger 
evidence  of  his  intent  to  have  comprised  the  leasehold 
in  the  general  devising  words,  than  those  words  **  pos- 
sessed of  and  interested  in  *^  were  in  the  case  of  Addis  v. 
Clement. 

I  have  said  this  upon  the  supposition  that  the  devising 
words  were  confined  to  ^^  lands  and  tenements  ^.  But 
here  ore  other  words  that  seem  material  to  pass,  that  is, 
the  words  ^*  rents  and  mines  of  coals "".  The  testator  ex- 
pressly devises  all  his  rents  in  Cumberland :  how  can  the 
devisee  have  all  the  rents,  if  those  of  the  leaseholds  go  to 
the  executor  ? 

But  what  principally  determines  me  upon  this  point  is, 
Aat  of  the  leaseholds,  consisting  of  the  number  of  sixteen, 
ibe  greater  part  are  demised  by  the  description  of  coal- 
nmee  or  collieries,  others  by  the  description  of  levels ; 
tfod  the  rest,  from  their  locality,  appear  to  be  taken  as 
^anvenienoes  intended  to  be  appurtenant  to  the  mines. 
And  it  was  a  great  defi^  to  bring  this  cause  to  hearing 
widuHit  a  production  of  the  several  leases ;  for  it  is  more 
than  probable  the  reason  of  taldng  those  leases  would  ap- 
^tttr  from  the  body  of  them. 

Bat,  however,  I  will  next  consider  whether  the  testator 
intended  these  leaseholds  to  pass  by  the  residuary  clause, 
or  by  constitution  of  an  executor. 

It  is  observable,  that  throughout  the  will  the  testator 
isenis  anxious  to  devise  specifically  every  part  of  his  pro- 
perly. The  estate  in  Cumberland  is  devised  by  the  very 
general  words  which  I  have  mentioned.     The  estate  in 


1758. 


IjOWTHSB 

V. 

Cavendish. 


119 


CASES  IN  CHANCERY. 


175a 

LOWTHBB 

0. 

Cavendish. 


Westmoreland  by  the  veiy  same  words  (a).  And,  there- 
fore,  if  Sir  William  Lowther  is  entitled,  by  the  executor- 
ship or  residuary  clause,  to  the  leaseholds  in  Cumberland 
he  must,  by  the  same  reasoning  and  construction,  be  ea 
titled  to  leaseholds  in  Westmoreland. 

He  then  gives  certain  pecuniary  legacies :  and  afterwaxd 
devises  to  Sir  William  Lowther  all  his  ships  and  share 
of  ships,  all  his  horses  and  mares  made  use  of  or  employei 
at  or  about  his  collieries  or  coal-mines,  or  otherwise  in  tin 
management  of  his  landed  estate  in  Cumberland;  alaoil 
his  sheep,  cows,  and  other  cattle ;  his  plate,  pictures,  tax 
niture,  and  household  goods  in  or  belonging  to  his  houee 
at  Whitehaven  or  elsewhere  in  Cumberland;  also  all  liii 
debts  for  coals  sold  to  ships,  or  any  person  or  peisoni 
whatsoever;  also  all  arrears  of  rent,  and  what  else  i 
owing  to  him  in  Cumberland^  except  what  is  or  shall  b 
owing  or  due  to  him  on  or  by  mortgages  of  estate,  lands 
houses,  tenements,  or  hereditaments,  or  by  deed  or  notes 
Then  he  gives  other  pecuniary  legacies,  and  the  £30fi(H 
South  Sea  annuities,  of  which  I  shall  take  no  notice  m 
this  head.  Then  he  gives  to  Sir  James  Lowther  hii 
securities,  his  house  in  Queen  Square,  held  for  a  teni 
of  years;  and,  lastly,  he  devises  all  his  goods,  chattela 
and  personal  estate,  not  otherwise  disposed  of,  to  Sii 
William  Lowther ^  whom  he  makes  residuary  legatee  anc 
executor.  Now,  it  would  be  pretty  strange  tp  soppom 
that  Sir  James  Lowther  had  devised  the  rents  of  hii 
leasehold  estates,  the  arrears  of  such  rents,  and  the  slod 
upon  them  specifically,  and  had  left  the  estates  themsdvai 
not  specifically  devised. 


(a)  This  appears  to  be  an 
error ;  as  there  is  no  mention 
ekher  in  the  Agister's  book. 


or  in  any  of  the  reports  oFtti 
case,  of  any  other  estate^lihm 
the  Cumberland  estate.  > 
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Therefore  I  am  of  opinion  that  <he  leaseholds  passed 
by  this  will  entailed  with  the  other  lands  to  Sir  William 
Lowther^  and  not  by  the  residuary  clause  or  the  consti- 
tating  him  executor  (a). 

The  second  question,  which  relates  to  the  i?30,000 
South  Sea  annuities,  depends  upon  another  part  of  the 
will.  ^^  And  whereas  I  did  not  think  it  proper  for  me  to 
divide  my  estate  in  Cumberland^  but  rather  to  dispose  of 
it  in  the  manner  I  have  done,  as  it  is  an  estate  that  re- 
quires great  ap{)lication  and  care  in  those  that  are  to 
Iiave  the  management  of  it,  I  think  it  right  for  the  said 
Sir  William  Lowther  to  have  all  the  estate- that  the  said 
James  Lowther  has  in  Cumberland,  and  that  the  said 
James  Lowther  should  have  all  the  estate  of  the  said  Sir 
William  Lowther  in  Yorkshire.     It  is  my  will,  and  I  do 
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(a)  The  rule  of  law  laid 
down  in  Rose  v.  Bartlett  has 
been   often    rebognized    and 
acted  upon^  and  is  not  to  be 
ahaken.   Davis  v.  Gihbsy  3  P. 
W,  26,  Fitzg.  1 16.  Knotsford 
▼.    Gardner,    2    Afk.    450. 
Chapman  v.  Hart,  1  Fes.  271  • 
Whitaker  v.  Ambler,  post.  151. 
Pistol  y.Riccardson,  2  P.  W. 
^.  n.  1  H.  B.  26.  n.  Thomp^ 
DM  y.  Lady  Lawley,  2  Bos. 
&Ptf/.303.    Watkins V.Lea, 
6  Fes.  633.      It  is  a  rule, 
Wever,  *'  founded  on  inten- 
tion;" and  therefore,  whcr« 
judges  could  collect  that  the 
ntention  of  the  testator  was 
that  both  ft'eehold  and  lease- 
Ud  should  pass^  they  have  so 

VOL.  I. 


determined.  Addis  v.  Clement, 
2  P.  W.  456.  Lowther  v. 
Cavendish.  Turner  w.  HuS" 
ler,  1  Bro.  78.  Lane  v.  Lord 
Stanhope,  6T.R.M5.  Dixon 
v.  Dawson,  2  S.  &.  S.  327. 

As  to  the  effect  of  this 
doctrine  with  regard  to  de- 
vises of  copyholds,  vid.  Doe 
v.  Earl  of  Lucan,  9  past,  448- 
piunt  v.  Cliiherow,  10  Fes. 
589.  Church  v.  Mundy,  12 
Fes.  426.  &  15  Fes.  396. 
Judd  v,  Pratt,  13  Tes.  168. 
&  15  Fes.  390.  Sampson  v. 
Sampson,  2  Fes.  Sc  Be.  337. 
Sirutt  V.  Finch,  2  S.  &  S.  229. 
Oxenforth  v.  CawkweU,  ib. 
568. 
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hereby  give  and  devise  i?30,000  South  Sea  annuities  to 
the  said  James  Lowthery  Sir  William  Lawther^  and  J?<>- 
hert  Harper^  in  trust  for  the  said  James  Lowther^  until 
such  time  as  the  said  Sir  William  Lmvther  shall,  by  ab- 
solute and  effectual  conveyances,  make  over  to  and  vest  in 
the  said  James  Lowther  and  his  heirs,  all  his  lands,  tene- 
ments, and  hereditaments,  at  or  withip  twenty  miles  of 
Marsky  he  the  said  James  Lowtfier  conveying  to  the  said 
Sir  William  Lowther  all  his  right  and  title  to  the  rent- 
charge  hereinbefore  given  him  of  JPIOOO  per  annum  fix* 
his  life  out  of  my  estate  at  St.  Bees.  And  it  is  my  wiU» 
that  in  case,  by  the  neglect  or  refusal  of  either  of  th^  said 
Sir  William  Lowther  or  James  Lowther ^  what  I  have  here 
recommended  and  directed  is  not  made  good  and  con- 
pleted,  within  six  months  after  the  said  James  Lowther 
comes  to  the  age  of  twenty-one,  such  one  of  them  two,  by 
whose  neglect  or  refusal  it  shall  appear  not  to  have  been 
completed,  shall  not,  af)«r  that  time,  have  any  share  of  the 
said  £30fiQ0  South  Sea  annuities ;  but  the  whole  of  the 
said  <i?30,000  South  Sea  annuities  shall  be  the  sole  pro- 
perty of  such  one  of  them  two  who  was  willing  and  ready 
to  have  completed  and  made  effectual  what  I  have  vecom- 
mended.  And,  further,  it  is  my  will,  that,  in  case  what 
I  have  recommended  is  made  good  and  completed  by  the 
said  Sir  William  Lowther  and  James  Lowther,  the  said 
<f  30,000  South  Sea  annuities  shall  be  equally  divided 
between  them  ;  and  that  each  shall  have  i?15,000  of  it* 
In  the  first  place  it  is  to  be  observed,  that  this  is  the 
devise  of  a  chattel,  bearing  fruit  to  Sir  James  Lowther^ 
and  two  trustees,  upon  trust  for  Sir  Jame^y  to  have  the 
fruit  quousque. — That  is,  in  construction  of  law,  a  devise 
to  him  of  the  chattel  quousque, — When  is  the  devise  to 
him  to  cease  in  point  of  limitation  ? — When  Sir  WtlUam 
Lowther  shall  convey  to  Sir  James  his  York^irB  estate^ — 
Till  that  event  happens,  Sir  James  has  as  great  an  iBterest 
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in  tfaifi  money  as  if  no  limitation  had  been  added  to  the 

derise ;  jnst  as  a  man  that  has  a  qualified  or  conditional 

fee,  has  as  great,  and  as  ample  an  estate,  as  he  that  has  a 

fee-simple,  though  his  estate  is  not  so  perdurable,  so  pure, 

0r  80  absolute.     The  same  event  must  determine  the  total 

interest  in  these  annuities  as  to  Sir  James^  and  precede 

die  vesting  of  any  part  of  them  in  Sir  William,     The 

e?ent  is   a  condition  subsequent  to  limit  one  interest 

nd  a  condition  precedent  to  the  accruing  of  the  other. 

b  there  any  thing  subsequent  in  the  will  that  controls 

dds  express  intent.'^     There  seems  to  be  no  event  on 

which  the  0^30,000  is  to  be  divided,  but  this :  Sir  Wil. 

Sam  was  to  piurchase  the  moiety  of  the  <£^30,000,  and  the 

leni^harge  of  «£*1000  per  anntim^  by  exchanging  the 

estate ;  but  if  he  was  willing  to  exchange,  and  Sir  James 

refused  or  neglected  to  complete  the  exchange,  on  that 

cimit  the  whole  was  to  go  to  Sir  William,     Sir  James 

lias  not  neglected  or  refused,  and  consequently  can  have 

ftrfeited  nothing.     The  exchange  becomes  impossible  by 

die  act  of  God,  and  by  that  the  qualified  legacy  becomes 

absolute.     Suppose  I  give  the  dividends  of  my  i?10,000 

Bank  stock  to  I.  S.  till  L^N,  returns  to  England j  or  till 

/•  A\  marries ;  and  /.  N,  dies.     Is  not  the  legacy  abso- 

hrte?    There  seems  to  me  throughout  the  will,  not  to  be 

the  most  distant  hint  of  an  intent  in  the  testator  to  have 

giTcn  any  part  of  his  South  Sea  annuities  to  Sir  William 

Lowther^  but  upon  his  doing  somewhat  to  merit  it.     It  is 

not  expressed  as  a  legatum  benevolentice^  but  as  a  lega^ 

turn  coercendi  causa,  which  has  ever  been  a  very  common 

method  of  purchasing  a  boon,  that  the  testator  makes  an 

object  after  his  death. 

L^acies  of  this  kind  are  given  on  condition,  adeemed 
on  condition,  and  transferred  on  condition,  in  order  to 
the  end  of  the  testator.     They  were  indeed  repro- 
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bated  as  legacies  nomine  pcence  by  the  old  Roman  law,* 
but  permitted  when  that  law  was  corrected  into  purity,  and 
have  been  allowed  ever  since.  "  PcsruB  quoque  nomine 
inutUlter  antea  legabatuvy  et  adimehatur^  vel  transfer 
rebatur.  PoeniB  atitem  nomine  legati  videtuTj  quod 
coercendi  hceredis  causa  relinquituVy  quo  magis  aiiguid 
facial  J  aut  non  facial  ^c, — Sed  hvjvemodi  scrupuUm- 
tas  nobis  non  placuit^  et  generaliter  ea  qtuB  relink 
quuniur,  licet  pctnce  nomine  fuerint  relicta^vel  adempiOf 
vel  in  alium  translata^  nihil  distare  a  ccBteria  legaHi 
constituimusy  vel  in  dandoy  vel  in  adimendo,  vel  in  trans- 
ferendo:  exceptis  videlicet  iis  qu€B  impossibiliay  vel  legu 
bus  interdicta,  aut  alias  probrosa.  Hujustnodi  enim 
testamentorum  dispositiones  valere,  secta  meorum  tern- 
porum  non  patitur.'^{a) 

The  sense  of  this  is,  that  by  the  old  Roman  law,  if 
any  legacy  was  given  from  an  heir  to  a  legatee  upon 
condition,  or  in  order  to  compel  the  heir  to  do,  or  to  re- 
strain him  firom  doing,  any  particular  thing,  such  legacy 
was  deemed  to  be  given  nomine  pce^iuB^  and  void.  This 
was  very  irrational,  for  cujus  est  dare^  ejus  est  disponere. 
Justinian  therefore  corrects  the  law,  and  says  such  le^ 
gacies  shall  stand  on  the  groimd  of  other  legacies,  unlen 
the  condition  be  impossible,  prohibited  at  law,  or  infamous. 
However,  the  best  comment  on  this  passage  and  species 
of  legacies,  is  Mr.  Swiftbum,  4  pt.  sec,  6./0.  229.  When 
the  condition  is  extreme,  that  is  to  say,  either  necessaiy 
or  impossible,  such  condition  hindereth  not  the  legatary, 
but  that  he  may  recover  the  legacy ;  but  {fo.  223),  that 
impossibility  is  with  this  limitation.  When  the  condition  is 
not  impossible  at  first,  but  becomes  impossible  afterwards, 
for  then  it  is  not  void,  but  makes  the  disposition  void. 


(a)  Just.  Jtist.  Lib.  2,  Tit.  20,  subjinem. 
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JE.  g.  the  testator  gives  A.  B.  £\00  if  he  marry  his 
daughter;  afterwards,  and  before  the  marriage,  the  woman 
dies,  whereby  the  condition  is  made  impossible.  In  this 
€;ase  the  condition,  though  now  impossible,  is  not  void, 
but  makes  the  disposition  void. 

These  rules  annexed  to  conditional  legacies  seem  esta- 
blished on  great  authority,  and  foimded  on  good  sense. 
For  if  I  annex  a  condition  to  a  legacy,  impossible  at  the 
time  of  imposing  it,  the  legacy  can  never  take  effect, 
consequently  it  is  repugnant,  as  if  I  give  A,  £\Q0  si  mare 
inherit ^  hi  ccelum  digito  attigerit;  but  if  I  give  a  legacy 
•Upon  a  possible  event,  that  is  not  tepUgnant  to  the  na- 
tuixe  of  the  gift,  but  only  goes  in  restriction  of  the  testa- 
toT^s  benevolence ;  and  no  person  has  a  right  to  impose  a 
ixmeasure  upon  the  testator'*s  generosity,  or  to  say  that  the 
cos^ition  imposed  is  whimsical  or  capricious. 

The  next  consideration  is,  how  are  these  rules  applica- 
ble to  the  present  case  ?     Nothing  can  be  clearer  to  me, 
than  that  this  is  a  legacy  coercendi  causd.     It  is  a  mean 
to  attain  an  end.      Sir  James  recites  that  he  did  not 
think  it  proper  to  divide  his  Cumberland  estate,  and  in- 
tended to  procure  a  ftirther  acquisition  to  the  proprietor 
of  it    What  are  the  means  he  uses  for  that  purpose  ? 
He  gives   ^30,000   South  Sea  annuities  to  trustees, 
to  pay  the  dividends  to  Sir  James  Lowther :  had  he: 
stopped  here,  no  doubt  could  have  been  entertained  but 
that  Sir  James  would  have  been  entitled  to  this  «f  30,000. 
But  then  he  adds  a  conditional  word  quousque  Sir  Wil- 
Ham  convey  his  Yorkshire  estate ;  and  in  case  such  con- 
veyance is  made,  the  <i?30,000  shall  be  divided,  and  each 
shall  have  i?15,000.     Now  the  event  upon. which  Sir 
WiUiam  Lowiher-wsis  to  have  the  ^15,000  was  possible- 
it  is  become  impossible.     How  then  can  he  be  entitled  to 
this  legacy?     It  is  in  effect  no  more  than  a  description  of 
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the  legatee.     I  give  to  Sir  William  (he  having  conveyed 
the  Yorkshire  estate  to  Sir  James)  JP15,000. 

I  must  therefore  declare,  that  I  am  of  opinion  that 
the  several  leasehold  parts  of  the  Cumberla^id  estate  were 
devised  by  the  will  of  Sir  James  Lowther  to  Sir  WUliam 
for  life,  with  remainder  over,  as  in  the  will,  and  that  on 
the  death  of  Sir  William  Lowther  without  issue,  they 
are  become  vested  in  the  plaintiff,  Sir  James  Lowther^ 
according  to  the  limitations  of  the  real  estate  in  old  Sir 
James\  will. 

And  that  the  plaintiff.  Sir  James  Lowther ^  is  entitled 
to  the  <i^30,000  SoiUh  Sea  annuities,  and  decree,  that 
the  defendant  Harper  may  join  in  a  sale  or  transfer  of 
the  said  South  Sea  annuities,  to  and  for  the  sole  and  ab- 
solute benefit  of  the  plaintiffs 

And  as  to  the  third  question,  let  it  be  referred  to  the 
Master,  to  inquire  whether  the  timber  and  other  materials 
laid  down  for  making  waggon-ways  more  commodious  for 
carrying  coal  or  other  minerals  from  coal  or  other  mines  ^ 
and  also  fire-engines  placed  for  the  better  working  ^ 
such  mines,  are  deemed  and  reputed  in  the  county  oif 
Cumberland^  and  other  counties  in  the  north,  fixed  Up 
the  freehold,  and  pass  therewith  to  the  heir  or  remainder^ 
man,  or  go  to  the  executor  or  administrator  of  the  party' 
erecting  the  same. 

No  costs. 


There  was  an  appeal  to  the  House  of  Lords  from  aa 
much  of  the  above  decree  as  related  to  the  legacy  of  the 
South  Sea  annuities,  when  the  same  was  afiirmed,  6tb 
JfarcA,  1759,  3  Bro.  P.  C.  Ed.  Toml  186. 
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30th&5l6tMBy, 
6th  June,  17581 

WRIGHT  t..  PEARSON  (a).  ^,,.4.  j^-g^' 

Feame^C,R,l26. 
{Beg,  Lib.  B.  1757.  fol.  507.)  HUl,  MSS. 

Pffrryn,  MSS. 

Henry  RayneYj  by  liis  will  bearing  date  the  2d  of  The  same  con- 
Affly,  17^>  devised  his  estate  at  Darsfield  and  Roystan,  ^^  y^^  p^^  "  ^^ 

in  the  county  of  York^  to  George  Wright  and  Joseph  words  of  limita^ 
n  ^  111-  1        •         ^  ■  *io"  i"  cases  of 

aateman^  and  their  heirs  and  assigns  tor  ever,  m  trust,  trusts  and  of  legal 

out  of  the  rents,  issues,  and  profit,  to  raise  <£'500,  with  estates,  except 

,   ,  .  where  the  limita- 

interest,  to  be  equally  divided  between  his  five  grand-  tions  are  imper- 

children,  and  to  be  paid  to  them  respectively  at  twenty-  [^S^'  ^sleft  uTb 

one,  with  benefit  of  survivorship  ;  and  subject  thereto,  to  done  by  the  trus- 

theuse  of  his  nephew,  Thomas  Rayneyy  son  of  his  sister,  fore  a  devise  ofa 

ffnnces  Raytiey^  and  his  assigns,  for  and  during  the  term  trust  was  held  to 

of  his  natural  life,  subject  to  his  qualifying  himself  as  from  ^hg  app^.  ' 

hereinafter  mentioned,  remainder  to  trustees  to  support  ^<^"*  intent  of  the 

testator,  and  the 
<^tingent  remainders,  remainder  to  the  use  of  the  heirs  general  words  of 

^e  of  the  body  of  the  said  Thomas  Rayney,  lawfully  ^J?^  ^i"'  *^»?."g^» 

•^  ^  ^  .  there  was  a  limit- 

^  he  begotten,  and  their  heirs :  provided,  that  in  case  ation  to  trustees 
l^ia  said  nephew,  Thomas  Rayney,  should  die  without  {^n^eTt^'Imarn-" 
*^ving  any  issue  male  of  his  body  living  at  his  death,  dere,  a  reference 
**Jen  and  in  such  case  he  subjected  the  premises  to  the  Uyi^g  ^t  the  time 
Payment  of  i?100  each  to  his  two  nieces,  Frances  and  of  ^^e  decease  of 
^^iscilla  Rayney^  daughters  of  his  said  sister,  if  then  liv-  striction  of  VaiU 
^^f  payable  at  twenty-one,  with  benefit  of  survivorship  ;  "'"^^^  ^^^  ^^^ 
^d  he  enabled  his  said  trustees,  after  the  death  of  his  said  persons  in  esse, 
^phew,  to  raise  and  pay  the  same :  and  for  default  of  such  ?„  fee  iSedTo 

the  words  "  heirs 
(fl)  'Mr.  Fearne  has    ob-     for,  by  the  most  zealous  as-  of  the  body." 

•^ed  upon  this  case,    that     sertors  of  the  rule  ",  in  Skel^ 
*  a   stronger  oould    scarcely     ley's  case,  C.  R.  133. 
oe  imagined,  scarcely  wished 
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issue  male  of  his  said  nephew  Thomas  Rayneyy  then  as 
to  all  the  premises  subject  to  the  payment  of  the  said 
sums  of  i?500  and  <f  200,  in  manner  and  upon  the  con- 
.  tingency  aforesaid,  to  the  use  of  all  and  every  his  said  five 
grandchildren,  or  such  of  them  as  should  be  living  at  the 
time  of  failure  of  issue  male  of  the  said  Thomas  Kayfiey^ 
to  take  as  tenants  in  common,  and  to  their  respective 
heirs  and  assigns,  equally  to  be  divided  between  them, 
share  and  share  alike.  The  proviso  was,  that  his  said 
nephew,  Thomas  Rayney^  should,  immediately  after  the 
testator^s  death,  be  placed  out  apprentice  to  some  eminent 
surgeon,  or  some  other  good  trade,  for  seven  years,  and 
continue  so  long,  or  else  reside  in  some  coUege  in  Cam» 
bridge^  there  to  reside  till  qualified  to  be  a  clergjrman,  and 
should  be  ordained ;  and  in  case  he  should  refuse  or  neglect 
to  be  put  out  and  continue  such  apprenticeship,  or  qualify- 
ing himself  to  be  ordained  a  clergyman,  he  directed  that 
the  estate  so  limited  as  aforesaid  to  his  nephew  Thomas 
Rayney  for  life,  should,  from  the  time  of  such  his  refitaaly 
cease,  determine,  and  be  void,  as  if  he  had  been  dead ; 
and,  in  such  case,  the  preibises  so  limited  to  his  nephew 
for  life  and  his  issue  male  as  aforesaid,  should  go  over, 
revert,  and  remain  to  such  of  his  said  five  grandchildren 
as  should  be  then  living,  equally,  and  to  their  heirs  as 
tenants  in  common. 

Thomas  Rayney  entered  into  the  premises  after  the 
death  of  the  testator,  and  suffered  a  recovery  of  tliem  to 
the  use  of  himself  in  fee.  In  17^8  he  died,  leaving  his 
two  sisters  his  heirs  at  law. 

The  bill  prayed  to  have  £500  raised  out  of  the  estate 
of  Thomas  Rayney^  and  to  have  a  conveyance  of  the 
estate  itself  to  the  plaintiff's.  It  charged  that  Thomas 
Rayney  took  only  an  estate  for  life  in  the  premises,  and 
could  not  suffer  a  recovery  of  them. 
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The  Attomey^Generalj  Mr.  Sewelly  Mr.  WUbraham^ 
and  Mr.  Ambler^  for  the  plaintiffs. 

The  general  intent  in  the  present  case  is  clear  to  give 

an  estate  for  life  to  Thoracis  Rayney^  with  remainder  to 

his  issue  in  fee.     The  testator^s  intent,  if  it  does  not 

lircak  in  upon  any  of  the  rules  of  law,  may  make  words 

to  be  either  words  of  limitation  or  purchase,  ad  arbitriumj 

Backhouse  v.  WellSy  1  Eq.  Ab.  184.    Tirst,  there  is  an 

express  estate  for  life,  which,  though  not  sufficient  of  itself 

to  control  the  operation  of  the  rule,  yet  marks  the  intent 

of  the  testator,  and  joined  with  other  circumstances,  is  of 

gftat  weight.     Next,  there  is  a  provision  for  trustees  to 

s^ipport  contingent  remainders,  which  shews  the  intent 

^the  testator^  that  Thomas  Rayney  should  take  a  for- 

^table  estate.     Great  stress  was  laid  upon  this  point  by 

Lord  Hdrdwicke  in  the  case  of  Bagshaw  v.  Spencer  (a), 

*&d  it  is  observable,  that  in  Garth  v.  Baldwin  (6),  where 

^^  decreed  that  it  was  an  estate  tail,  there  was  no  clause 

of  this  nature.  .  The  limitation  to  the  heirs  male  of  his 

l^y,  has  superadded  words  after  the  words  of  limitation,' 

^hich  according  to  the  authority  of  the  Archets*  case, 

1  Co.  66,  Lisle  v.  Grayy  2  I^.  223,Raym.  27a    Wat- 

'^o^  V.  Snow,  Palm.  359,  and  other  cases  proceeding  upon 

^e  same  principle,  convert  the  former  into  words  of  pur- 

^ase,  though,  in  themselves,  proper  words  of  limitation, 

-^e  subsequent  proviso  gives  strength  to  this  construc- 

^^<%  by  using  the  expression,  if  he  shall  die  without 

^"vii^  any  issue  male  living  at  the  time  of  his  death ; 

^d  lastly,  in  the  clause  of  forfeiture,  he  refers  to  the 

^tate  of  Thomas  Rayney  as  an  estate  for  life,  and  uses 

^e  word  issue  for  the  preceding  words  heirs  male.     It  is 

'^e  Lodington  v.  Kime^  where  the  subsequent  limitatioh 

^  the  issue  male  was  held  to  be  a  contingent  fee.  * 

(a)  2  Aik.  570.  1  Ves.  142.  1  Collect.  Jarid.  878. 
(6)  2  Fes.  646. 
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This  is  an  executory  trust,  in  which  the  courts  have 
gone  great  length  in  effectuating  the  intention  of  a  te^ 
tator  against  the  operation  of  the  rule. 

Mr.  Perroty  Mr.  de  Grey^  and  Mr.  Clarke^  for  the  de- 
fendants. 

The  devise  is  improperly  considered  as  a  trust ;  it  is 
executed  by  the  statute.  A  legal  devise  to  trustees  qtiau4' 
que  is  a  chattel  interest,  Cro,  Elix,  315.  CordaPs  case, 
Carter  v.  Bamardistofi^  1  P.  JV,  505.  Hitchens  v. 
HitchenSy  2  Vem.  403.  The  trustees  have  no  legal  estate, 
but  only  a  power  to  raise  the  charge,  which  this  court 
must  invest  them  with.  The  clear  intention  of  the  testator 
is,  that  as  long  as  Thomas  Rayney  had  issue  male,  that 
issue  should  have  the  estate,  which  is  inconsistent  with 
the  supposed  limitation  in  fee.  The  will  is  not  so  clear  as 
to  overrule  the  operation  of  law  on  the  words.  The  rule 
is,  where  a  man  takes  an  estate,  and  there  is  a  limitation 
to  his  heirs  in  the  same  instrument,  they  are  words  of  li- 
mitation, and  not  of  purchase.  The  argument  from  the 
limitation  to  trustees  to  support  contingent  remainders, 
was  overruled  in  Coulson  v.  Coulson  (a).  Next,,  as  to  the 
limitation  of  the  fee.  In  Arc/ier'*s  case,  1  Co.  66,  and.in 
Clarke  v.  Day,  Moor,  593,  the  word  of  limitation,  upon 
which  the  superadded  words  were  grafted,  was  in  the  sin- 
gular number,  and  that  was  the  principal  ingredient  in 
those  cases.  In  SheHet/a  case,  1  Co,  93,  the  words  beirs 
male  of  the  body  of  such  heirs  male  being  engrafted  on  the 
previous  limitation  to  the  heirs  male  of  the  body  of  JEd^ 
ward  Shelley,  did  not  make  them  words  of  purchase,  and 
in  Minshull  v.  Minahull  (6),  Lord  Hardwicke  held,  that 
the  subsequent  words  of  limitation  will  not  affect  the  pre- 
ceding  words,  unless  the  word  heir  is  used  in  the  singular 
number.  As  to  the  words  "  in  default  of  issue,^  or,  "if  he 
die  without  issue,"'  &c.  it  has  been  long  held  that  they 

[a)  2  Atk.  246.  (b)  1  Atk.  413. 
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give  an  estate  tail.    Sandaj^s  case,  9  Co.  127.    Lewis         IJBS, 

B(fwles*s  case,  11  Co,  80.     Langley  v.  Baldwin j  1  Eq.       wT^ 

Ab.  186.  Attorney-General  v.  Suttoriy  1  P.  W^.  754.  ti, 

Pea&sok. 

The  Lord  Ke;epeb. 

The  question  is,  Whether  Thomas  Rayney  took  under  eth  June. 
this  will  an  estate  for  life,  or  an  estate  tail  ?  and  that 
question  produces  a  second,  Whether  it  plainly  appears 
that  the  heirs  of  the  body  of  Thomas  should  take  as  pur- 
chasers, an  estate  in  fee,  or  by  limitation  and  from  their 
iather,  an  estate  tail?  But,  previously  to  found  the  ex- 
position of  the  will,  another  question  is  made,  Whether 
the  estate  is  remaining  in  the  trustees,  or  executed  by  the 
Statute  of  Uses  ? 

And  to  make  it  executed,  it  is  said  the  trustees  had  only 
aa  chattel  interest  quousque  the  debts  are  paid ;  and  that, 
oiubject  to  that  chattel,  this  estate  is  execute  in  ThomcLs, 
^^th  remainders  over.    Carter  v.  Barnardiston^  \  P.  W. 
S05,  has  been  quoted  for  this  purpose.     In  that  case  Sir 
Arminey  30th  March^  1668,  devised,  that  in 
his  personal  estate  should  not  be  sufficient  to  pay  his 
debts  and  legacies,  then  his  executors  should  receive  the 
profits  of  his  whole  real  estate  for  the  payment  of  his 
debts  and  legacies ;  and  after  these  should  be  paid,  he 
devifl^,  &c.     The  Lords,  with  the  advice  of  the  judges, 
irere  of  opinion  that  the  executors  had  only  a  chattel  in- 
terest ;  and  Hiichens  v.  Hitchens^  2  Vem.  403,  is  to  the 
lame  effect. 

But  these  cases  do  not,  in  my  opinion,  apply  to  the 
present,  and  warrant  the  conclusion ;  for  in  these  two 
cases  the  estate  devised  was  an  uncertain  interest,  and 
therefore  a  chattel.  But  whenever  a  certain  express 
interest  is  devised,  I  conceive  it  not  to  be  in  the  power  of 
this  court,  by  construction,  to  make  the  devise  pass  miy 
fiber  interest  than  is  expressed.     For  instance,  a  man 
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devises  his  lands  and  tenements  to  J.  S.  for  twenty  yeart 
for- the  payment  of  his  debts  and  legacies  only,  and  after 
payment  thereof  to  J.  B.  and  his  heirs.  After  payment, 
this  court  will  declare  the  term  to  be  a  trust  for  J.  B. 
and  to  be  assigned  accordingly;  but  the  court  cannot 
declare  that  the  term  determined  with  payment.  So  if  it 
had  been  a  devise  to  J.  S.  for  life,  the  court  cannot  make 
it  a  chattel,  much  less  can  it  be  done  in  case  of  a  devise 
in  fee ;  for  such  construction  would  change  the  trustees 
contrary  to  the  testator'^s  intent.  The  testator  intended 
that  the  devisee  and  his  heir  should  execute  the  trust ; 
can  the  court  say  no,  we  will  transfer  it  to  the  executes  ? 

In  the  case  of  Earl  Bath^  reported  by  the  name  of 
Bostvorth  V.  Farrand^  Carter  97,  William^  Earl  Bath^ 
had,  by  fine  and  deed  to  lead  the  uses,  limited  lands  to 
the  use  of  Francis^  Lord  RtMsel^  and  others,  trustees, 
and  their  heirs  after  the  deatKof  the  earl,  to  rais^  for  the 
daughters  of  Lord  FUxwarren  <f  4000  a^-piece.  The 
question  in  that  case  was,  whether  those  lands  irere  within 
a  power  of  jointuring.  BridgmaUj  C.  J.,  in  giving  bis 
judgment,  fo.  107,  ^^y^  ^^^  -  *^  ^  shaHl  not  need  to  prove 
*^  the  whole  fee-simple  limited  to  the  trustees,  till  the 
*^  portions  raised,  though  he  that  argued  first  seemed  to 
^^  be  of  opinion  that  all  was  but  a  chattel ;  but  it  is  dear 
*^  it  is  a  fee-simple.  If  land  be  conveyed  to  the  use  of 
*^  J.  and  B.  apd  their  heirs  till  .f  1000  be  raised,  it  is  a 
*^  fee-simple  conditional.'"  I  must  not  construe  the  will  in 
that  sense,  for  then  I  should  make  the  remainders  over 
void,  as  nothing  can  be  limited  after  a  fee ;  but  I  must 
take  it  as  a  devise  to  trustees  of  a  pure  fee,  subject  to 
divers  trusts  for  divers  persons*  That  reasoning  was  con- 
firmed by  Lord  Hardwicke^  in  Bagshaw  v.  Spencer^ 
though  indeed  there  was  in  that  case  the  additional  dr* 
cumstance  that  the  trustees  might  sell. 

This  question  seems  to  me  not  very  material,  because 
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I  «m  of  opinion  that  a  limitation  in  trust,  perfected  and 
declared  by  a  testator,  must  have  the  same  construction 
as  the  devise  of  an  estate  executed ;  and  to  hold  a  con- 
trary opinion  would  make  property  very  precarious  and 
uncertain.     The  testator  would  mean  one  thing  in  this 
court,  and  the  direct  contrary  on  the  other  side  of  the 
Hall.    There  is  a  distinction  where  the  limitations  are  im- 
perfect, and  something  is  left  to  be  done  by  the  trustees  in 
the  first  place,  and  consequently  secondarily  by  this  court. 
Sut  Lord  Hardwicke  relied  more  on  the  intent  of  the 
testator,  in  Bagahaw  v.  Spencer ^  than  on  that  distinction; 
but,  however,  I  shall  give  my  thoughts  upon  this  point, 
and  therefore  declare  that  I  am  of  opinion  that  this  estate 
is  not  executed  by  the  statute  of  uses,  because  I  think 
tliat  all  trusts  were  not  executed  by  that   statute,  but 
only  such  as  were  held  by  trustees  for  the  immediate  use 
c»£  another,  and  not  where  the  trustees  were  to  perform  a 
themselves,  subject  to  which  trust  others  were  to 
tve  the  benefit  of  the  estate  (a). 
This  brings  me  to  the  second,  but  principal  question, 
liether  the  heirs  male  of  Thomas  Rayney  took  a  fee 
purchaser,  or  in  tail,  under   the  limitations   to  the 
?     The  testator  is  here  disinheriting  his  heir  for 
sake  of  preserving  his  name ;  yet  it  is  supposed  that 
the  limitation  to  Thomas  Rayney  for  life,  he  has 
giiren  it  to  the  first  son  of  Thomas  Rayney  in  fee,  widi- 
0ixt  any  regard  to  the  succession  of  the  estate,  or  the 
preservation  of  the  name.  But  what  is  more  contradictory 
to  the  testator's  intending  to  give  a  fee  to  the  heirs  of  the 
body  of  Thomas  Rayney y  and  shews  that  the  testator  in- 
tended manifestly  only  a  particular  estate,  is,  that  he  has 
tuiited  a  remainder  on  it;  for  on  a  general  failure  of 
inoe  male  of  Thomas  Rayney^  he  has  limited  the  re- 
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(a)  Vide  ante,  page  36^  and  the  note  there. 
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inainder  in  fee  to  his  five  grandchildren.      This  is  card$ 

CatlS€B. 

But  to  take  away  this  objection,  and  the  force  of  it,  it  is 
said,  that  the  limitation  to  the  grandchildren  is  upon  the 
event  of  Thomas  Rayney  dying  without  issue  living  at 
the  time  of  his  death.  The  limitation  of  the  estate  is 
confessedly  to  the  heirs  of  the  body  of  Thomas^  whether 
in  fee  or  in  tail.  But  there  is  added  a  proviso,  that  if 
Thofnas  died  without  having  any  issue  male  of  his  body 
living  at  the  time  of  his  death,  then  he  charges  the  estate 
with  the  further  sum  of  i?200  for  the  benefit  of  his  nieces. 
This  proviso,  collateral  to  the  limitation,  is  improperly  in- 
troduced, and  breaks  the  thread  of  the  limitation  of  the 
estate,  which,  after  the  insertion  of  the  proviso,  is  again 
resumed ;  and  for  default  of  such  issue  male  of  his  nephew 
Thomas^  subject  to  the  .£'500  and  <£^200  on  the  contingen- 
cy aforesaid,  to  the  use  of  all  and  every  the  grandchildren, 
or  such  of  them  as  should  be  living  at  the  time  of  fiulure 
of  issue  male.  From  hence  it  is  urged,  that  '*  for  defiiult 
of  such  issue  male""  relates  to  the  issue  male  of  Thomas 
living  at  his  death,  so  as  to  make  the  limitation  over  to 
the  grandchildren  an  executory  devise;  but  I  cannot 
think  this  a  just  construction  to  give  the  words  iqpplied 
to  the  limitation  of  the  estate  a  relation  to  the  collateral 
proviso,  but  the  better  construction  is  to  postpone  the 
collateral  proviso,  and  then  it  would  stand  thus :  To  the 
trustees  and  their  heirs  to  raise,  &c. ;  then  to  Thomas  for 
Ufe,  remainder  to  trustees  to  preserve  contingent  remain- 
ders; remainder  to  the  heirs  male  of  7^Aoma«  and  their  heirs; 
and  for  default  of  such  issue,  remainder  to  the  five  grand- 
children and  their  heirs,  as  tenants  in  common.  By  this 
construction,  the  words  '^and  for  default,  hc^  would 
refer  to  heirs  male  before  mentioned,  and  the  proriso 
would  be  detached,  which  seems  to  me  to  be  the  true  and 
rational  construction  of  the  will ;  for  it  is  absurd  to  con- 
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it  to  be  limited  to  the  issue  male  living,  &c. ;  but  if 
proviso  is  taken  in  a  parenthesis,  it  gives  the  whole 
<«rill  a  sense  agreeable  to  the  testator^s  intent. 

The  consideration  of  this  question  leads  to  a  determina- 
tAcm  of  the  first.     What  estate  is  given  by  this  will  to 
Thomas  Rayney? 

It  is  very  rightly  admitted  by  counsel,  that  that  must 
depend  on  the  whole  will ;  and  that  the  declaration  of  an 
express  estate  for  life,  may  be  controlled  by  the  general 
"Words  and  disposition  of  the  wilL     Nay,  it  must  be  ad- 
mitted now  to  be  so,  though  the  first  devising  words  had 
been  negative,  and  given  an  estate  for  life  only.     The 
leason  of  this  is,  that  testators  attempt  to  annex  qualities 
to  estates  which  the  law  will  not    allow  of;    they  will 
give  estates  for  life,   meaning,    that    they  should  have 
descendible  qualities  with  respect  to  the  succession,  wish- 
ing them  to  have  restrictive  qualities  with  respect  to  the 
^  taker.     In  these  cases,  therefore,  the  court  considera 
die  sabstantial  meaning. 

I  think  ^he  words  '^  heirs  male,  hc!^  are  indisputably, 
tt  cdlocated  in  this  will,  words  of  limitation,  and  not  of 
Purchase :  for  it  is  admitted  on  all  hands,  that  the  word 
^  heirs  ^  in  the  same  will  where  the  ancestor  takes  an 
^te  for  life,  are  words  of  limitation,  and  not  of  pur- 
d^iae.  In  the  present  case,  if  the  will  had  stopped  at 
dioee  words,  it  is  admitted  by  Mr.  Attomey-Generalf 
^  it  would  have  been  clearly,  and  by  establidied  pre- 
sent, an  estate  tail.  Shelley's  case,  1  Co.  93.  Rundale 
^*  Eely,  Carter^  I70.  The  case  of  Colson  v.  Colson  (a) 
^^rmed  that,  only  it  separated  the  estate  tail  from  the 
estate  for  life  by  the  interposition  of  trustees  to  preserve 
^^Hktingent  remainders ;  which  seems  a  distinction  without 
*  difference. 
But  it  is  said  to  be  manifestly  distinguished  by  ihe« 

(a)  2  Atk.  246. 
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superadded  words,  ^*  their  heirs  and  assigns  for  ever.^ 
Several  cases  were  cited  in  Bagahaw  v.  Spencer  of  words 
of  limitation  superadded,  which  turned  words  of  limita- 
tion into  words  of  purchase;  all  founded  on  the  prin- 
ciple in  Archer\  case,  (for  I  do  not  rely  on  the  circum- 
stance of  the  word  *^  heir ''  being  in  the  singular  number,) 
in  all  which  cases  there  had  been  some  words  like  **  next," 
&c.  which  had  been  descriptive  of  an  individual,  and 
made  them  properly  words  of  purchase  (a). 

In  the  case  of  Bagshaw  v.  Spencer ^  by  the  insertion  of 
trustees  to'  preserve  contingent  remainders,  the  court  held 
*  the  words  "  heirs  of  the  body  *"  words  of  purchase.  They 
were  also  construed  words  of  limitation  in  the  same  caee. 
That  case  was,  like  this,  the  case  of  a  trust :  Lord  jEfeitf- 
wicke  did,  upon  that  ground,  and  the  lindtadon  of  the 
odier  moiety  of  the  estate  to  the  Spencers^  and  other  cir- 
cumstances in  the  case,  which  shewed  the  intent  of  the 
testator  plain  and  clear,  construe  it  to  be  only  an  estate 
for  life  in  BagahatVy  contrary  to  the  former  determina- 
tions. He  did  it  on  the  plain  intent  of  t^e  testator,  and 
in  so  doingvassumed  no  more  power  than  every  court  of 
law  possesses. 

I  proceed  on  the  same  principle  myself.  I  think 
Thomas  Rayney  took  an  estate  tail  from  the  intent  of  the 
testator,  who  plainly  intended  the  ^'  heirs  male,  &c." 
should  not  take  an  estate  in  fee,  which  they  must  do  if 
they  take  as  purchasers.  I  was  considering  whether  I 
could  not  make  this  construction:  vis.  to  Thomas  finr 
life ;  then  to  his  heirs  male,  in  tail ;  then  to  the  grand- 
children :  and  if  the  limitation  had  been  for  defiudt  of 
such  heirs  of  the  body,  I  might  have  considered  it  as 
heirs  of  the  body  of  the  heirs  male,  &c.  mentioned  be- 
fore, but  the  limitation  there  is  for  default  of  sudh  issue 
male,  &c. 

(fl)  Vide  King  v.  Burckdl,  post.  424, 
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'  It  is  trae,  the  words  ^^  their  heirs  and  assigns^  will, 
on  this  construction,  in  a  great  measure  be  rendered  in* 
efifectual,  and  though  it  is  a  rule  never  to  reject  words  in 
a  wiU,  if  they  can  stand,  yet  I  must  do  it  in  this  case  to 
support  the  testator^s  intent,  because,  if  I  give  them  their 
liill  effect,  I  destroy  the  substantial  provisions  in  the  will, 
of  which  the  testator  had  a  thorough  understanding. 

The  ground  of  my  determination  is  the  manifest  in- 
tent of  the  testator ;  and  therefore,  on  the  whole,  I  am 
of  opinion  that  Thomas  Rayney  took  an  estate  tail,  and 
not  an  estate  for  life  only,  under  this  will,  and  that  the 
rcoovery  was  well  suffered  by  him,  and  the  defendants 
«-«Mi8eqiiently  well  entitled  to  the  estate. 

An  appeal  was  entered  from  this  decree  to  the  House 
LordSf  6th  December^  1758,  but  it  was  afterwards,  upon 
petition  of  the  appellants,  withdrawn.     25th  May^ 
^59)  Lords^  Journals. 


176a 


Mr.  Feame  has  entered  into 

daborate  discussion  of 

ease.    (C.  R.  p.  126,  et 

F.)     He  shews  that  Lord 

TM^Mrdmicke,  in  denying  the 

d&Blinction  between  trustsexe- 

cotftA  and  trusts  executory,  as 

li^^  did  in  Bagshatv  v.  Speticer, 

went  in  opposition  to  former 

pvoedents,  and  even  to  bis 

<nni  opinions  and  decisions  in 

prior  cases  which  he  has  there 

emuoerated :  to  these  may  be 

added,  ExM  v.  Wallace,  2  Ves. 

2S3.  cit.  ]  Mad.PiSLn.  461. 

He  Uames  the  Lord  Keeper  for 

itodicmsly  affecting,  in  words 

>t  least,  a  concurrence  with 

VOL.  I. 


that  doctrine,  while  be,  in  hiCt, 
struck  it  to  the  root  by  a  con« 
trary  decision,  in  a  case  which 
more  obviously  courted  its  ad- 
mission. It  however  terminat- 
ed in  the  case  which  produced 
it;  as  appears  from  the  subse- 
quent cases  which  Mr.  Feame 
has  collected,  and  to  which  his 
learned  editor  has  added  the 
observations  of  the  Master  of 
the  Rolls  in  Brydges  v. 
Brydges,3 Ves.l20.  Ttrfealso 
the  case  of  Green  v.  Stephens, 
17  Ves.  64.  It  is  now  clearly 
settled  that  the  same  construc- 
tion must  be  put  upon  words  of 
limitation  in  cases  of  trusts,  as 

K 


WbioIit 

V. 

Pearson. 


lae  CASES  IN  CHANCERY. 

of  legal  estates^  except  where  ley  v.  Lennard,  anU,  96.  ifct- 

tbe  limitatioDs  are  imperfect,  ten  v.  Taylor,  pott,  36L  Aii^ 

and  something  is  left  to  be  done  \.BurcheU,posl,4St^*  White  v. 

by  the  trustees:  vide  slso  Static  Carter,  post.  Vol.  II.  p.  366. 


1758  ^^yj.j9J^i^' 

20th,2mJune,//?rAA7.frBLAAUWPOT  r.  DA  COSTA. 

S.C.       /  '  / 

SewM,  MSS.  KMeg.  Lib,  a.  I757.  fol.  424.) 

Satisfaction  hay-       TiiE^  plaintifis,  as  underwriters,  by  s  policy  of  insunoioe 

Sd^a^S""'  °^®  *^  ^nM/errfom,  Ist  February,  1729,  to  £««  and 
commission  for  Solomon  De  Paz,  had  insured  the  ship  Friendehip 
prizes  to  the  in-    ^^^  18,000  guelders,  or  .£^1636  7*-  3^-     The  ship  was 

sured,  such  of  goon  after  seized  by  the  Spaniards,  before  the  declaration 
the  insurers  as  .       ,  ■•  1  :» 

had  paid,  held      o(  war,  and  carried  into  Havannah  and  condemned.    In 

entitled  to  nwti-  ^jj^  course  of  the  following  year  the  plaintiflb  paid  the 
foreigners ;  but     sum  of  18,000  guelders  to  Elias  and  Solomon  De  Pass. 

h^^^  "Ilid-  ^^^  ®^^P  ^*^  *^  ^^^  insured  with  the  Royal  Exchange 
c^  and  re-  Assurance  Company  for  the  sum  of  ^1500  ;   but  the 

noun      sayage.  ^mp^^y  Y^^^  afterwards   compoimded,  and  renounced 

salvage.  His  Majesty,  by  a  proclamation  issued  18lh 
June,  17"^!  9  ^^  pleased  to  order  a  distribution  of  aD 
priies  taken  before  the  declaration  of  war,  in  eq^ 
moieties  between  the  sufferers  and  the  captors.  Accord- 
ingly, under  a  commission  for  the  distribution  of  such 
priies,  the  sum  of  eP2050  18«.  6d,  was,  on  the  9th  of  JVb^ 
member,  1746,  paid  to  the  executors  of  Elias  De  Pais,  as 
a  compensation  for  the  loss  of  the  ship  Friendship.  The 
bill  was  brought  to  recover  the  sum  of  e£^1636  ^s,  3d. 

The  Solicitor-General,  Mr.  WUbraham,  and  Mr. 
Pechell  for  the  plaintiffs. 

The  plaintiffs  ought  to  be  repaid  from  the  defendanta 

'   in'  proportion  to  what  they  received  from   the  crown. 

The  defen^Aiits  have  had  a  double  satisfiiction.     It  is 
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fike  the  eaae  c£  a  supposed  loss  of  a  ship,  money  paid,  '      17fi8. 
aad  the  Aip  afterwards  discovered  to  be  in  safety.  BlaIdwfot 

The  JUomey-Gefieral  for  the  Royal  Exchange  As-  v. 

tttnmce  Office  contended,  that  though  the  office  com-  ^^  Costa. 
pounded  and  renounced  salvage,  yet  that  such  composi- 
tion  was  only  meant  to  extend  to  any  part  of  the  ship  or 
goods  that  might  be  recovered,  or  to  any  satisfiiction  or 
Testitation  that  might  be  made  by  the  Spanish  captors  to 
the  sufferers. 

Sewell  and  Perrot  for  the  executorsr  of  the  De  Pazes, 

If  this  is  in  the  nature  of  salvage,  the  underwriters    ^ 

must  undoubtedly  have  the  benefit  of  it.     But  it  is  not 

so  ;  it  is  a  grant  of  the  king :  a  royal  bounty  to  British 

ainflferCTS,  and  not  an  act  of  justice.     The  commissioners 

£m  the  distribution  were  only  allowed  to  pay  the  differ- 

esice  to  the  sufferers.     The  plaintiffs  as  foreigners  could 

xmcyt  have  claimed  under  the  commission. 

The  Lord  Keeper. 

I  am  of  opinion  that  upon  the  policy,  and  the  peril 
b^qppening,  and  the  payment  of  the  money  by  the  under- 
wrriters,  the  whole  rights  of  the  assured  vested  in  them. 
rFhe  assured  had  this  right  of  restitution  vested  in  them 
mgainst  the  Spanish  captors,  which  was  afterwards  prose- 
cuted by  the  crown  by  reprisals.     Satisfaction  having 
been  made  in  consequence  of  that  capture,  I  think  the 
]iUuitiffs  are  entitled  to  that  benefit;   and  that  it  was 
received  by  the  executors  of  Elias  De  Pax  in  trust  for 
them.     The  defence  of  the  plaintiffs  being  foreigners, 
md  as  such  not  entitled  to  any  benefit,  is  a  fallacy  :  they, 
stand  in  the  place  of  British  subjects,  and  have  therefore 
m  this  court  the  same  rights  as  British  subjects.    The 
capture  is  the  origin  of  that  right,  which  belongs  to 
the  pLdntififa  by  relation,  as  claiming  under  one  of  the 
Bofferers. 
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As  to  the  nature  of  the  salvage,  it  was  so  much  saved 
out  of  the  hands  of  the  Spaniards  by  means  of  the  inter- 
position of  the  crown :  it  was  so  understood  by  the 
crown.  It  was  to  be  considered  as  a  retribution  to  ^ 
underwriters  as  lessening  the  loss  incurred  by  the  captoie. 
As  to  the  Royal  Exchange  Assurance,  they  have  no 
foundation  whatever  for  their  claim ;  they  have  settled 
their  loss  with  the  assured,  and  renounced  all  benefit  of 
salvage. 

Decreed  the  sum  of  ^1636  7«-  3cf .  with  interest  at  4  per 
cent,  from  the  time  of  the  payment  of  the  <£^2050  18«.  6cL 
and  costs  (a). 


(a)  The  case  of  Randall 
V.  Cochran,  1  Ves.  98,  arose 
in  consequence  of  the  same 
proclamation,  and  is  precisely 


in  point :  it  does  not  appear 
to  have  been  cited.  Vide  Park 
on  Insurance,  226,  227* 


1758. 
5th  July. 

&C. 
Stig4.  on  Powers, 

App. 
Amb.  MSS. 


/JOS',  li^fi.  ii'fr^ 

ALEYN  V.  BELCHIER. 

{Reg.  Lib.  a.  I757.  JbL  432.) 

Power  of  join-  The   Reverend  Thomas  Aleun.  beinir  seised  of  a 

tunng  executed 

in  favour  of  a       real  estate  in  Essex  of  the  yearly  value  of  £5i0y  sub- 
wife,  but  with  an  j^^j.  ^^  ^  mortgage  for  a  term  of  five  hundred  yean  to 

the  wife  should  Sir  Charles  Palmer  for  ^£^500,  and  havinjg  a  nephew, 

^MM^^-  Edmund  Aleyn,  and  two  brothers,  the  plaintifi;  Giks 

nuityforherown  Aleyn^  and  William^  who  was  a  defendant,  by  his  will, 

the  reridue      ^  bearing  date  the  28th  of  May^  17*6,  devised  the  same 

should  be  ap-  to  Eyre  and  Bragg,  in  trust,  by  sale  or  mortgage,  to 

ment  of  the  nus-  ^^^e  money  and  pay  his  debts  and  legacies,  and  to  per- 

band's  debu :        jjjj^  ]jig  ^jfe  ^^  receive  the  rents  and  profits  of  the  residue 

held,  a  fraud  1         ./»  /*       ^         t      1      • 

upon  the  power,  for  her  life,  and  after  her  death,  in  trust,  to  convey  to 

and  the  execu- 
tion set  aside,  except  so  fieur  as  related  to  the  annuity,  the  bill  containing  a  sub- 
mission  to  pay  it,  and  only  seeking  relief  against  tne  other  objects  of  the  ap- 
pointment. 
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lad  nephew  Edmund  for  life,  with  remainder  to  his  first 
and'  other  aons  in  tail  male,  with  proper  limitation,  to 
■mipuri  contingent  remainders,   with  a  power    to   his 
nephew  to  make  a  jointure  on  any  woman  he  shoiild  then 
after  marry  for  her  life,  in  bar  of  dower;  with  powers 
•to  provide  for  younger  children,  and  to  make  leases,  with 
remainder  to  the  testator^s  brother  Giles  for  life,  remain- 
der to  his  first  and  other  sons  in  tail  male ;  remainder  to 
l&is  brother  William  for  life ;   remainder  to  his  first  and 
other  sons  in  tail  male ;  remainder  to  his  own  right  heirs: 
lie  gave  his  brother  the  plaintiff*  an  annuity  of  ^30  a  year 
for  his  lifi?,  to  be  paid  out  of  his  estate,  to  be  increased  to 
^50  a  year  in  case  his  nephew  should  survive  his,  the 
testator^s  wife. 

A  bill  was  filed  soon  after  the  testator^s  death  by  the 
widow,  and  on  the  14th  of  February^  17^9,  a  decree 
made  to  establish  the  will,  and  for  payment  of  debts  and 
legacies  by  mortgage  or  sale  in  the  usual  way.  The  Mas- 
^  reported  there  was  due  for  debts  and  legacies 
^1516  Is.  lOd,  which  he  approved  to  be  raised  by 
"wntgage.  The  widow  died  in  Aprils  17^0,  and  Edmund 
l^eeame  entitled  to  the  possession  of  the  estate.  The  de- 
^nidant,  William  Belchievy  having  advanced  money  to 
1^7  oflT  the  incumbrances,  a  mortgage,  bearing  date  the 
%di  and  27th  of  Juncj  17^0,  was  made  of  the  estate  to. 
^  in  fise,  and  the  term  for  years  was  assigned  to  John 
^dchicTj  in  trust  for  W.  Belehier. 

Edmund  was  very  extravagant,  and  became  indebted 
to  WUliam  Bekhier,  in  the  sum  of  0^1760. 

On  the  4th  June,  17^0,  Edmund  married  the  defendant 
«^<ifie,  who  was  a  low  woman  without  fortune,  and  no  pro-  ^ 
Confer  her  was  either  made  or  agreed  to  be  made ;  but 
*0(m  after  the  marriage,  by  articles  of  agreement,  hearing 
^te  the  Ist  of  August j  \^BOy  and  made  between  Edmund 
^kyn  and  his'^wife  of  the  one  part,  and  William  Belchier 


'  1758. 
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of  the  odier,  recitmg  the  will  of  Thomas  Aleytiy  gi^k^ 
Edmund  a  power  of  jomturing,  and  that  he  and  /one 
were  lately  married ;  and  that  he  was  indebted  to  WUHam 
Belchier,  in  the  sum  of  ^1760,  besides  the  mortage ; 
Edmund  Aleyn^  in  satis&ction  and  discharge  of  the  aud 
sum  of  <f  1760,  and  in  consideration  of  the  several  annnitiet 
and  money  thereinafter  agreed  to  be  paid,  covenairtei 
within  six  months,  to  procure  an  effectual  conveyance  and 
settlement,  to  be  made  by  the  trustees  in  Thomas  Aleyn'u 
will ;  and  immediately  after  such  settlement  should  be 
made,  to  appoint  the  whole  estate  to  his  wife  fer  her  life, 
in  case  she  should  survive  him,  for  her  jointure ;  and  that 
he  and  his  wife,  as  soon  as  the]'  should  become  respectivdy 
seised  of  the  legal  estate  of  freehold,  would,  by  fine  audi 
conveyances,  convey  and  assure  all  the  said  piemiaes  by 
the  said  will  devised  and  intended  to  be  settled,  unto 
and  to  the  use  of  William  Belchier,  his  heirs  and  asrigna, 
during  the  lives  of  Edmund  Aletfn  and  Jane  his  wife, 
and  the  longer  liver  of  them,  and  in  consideration  thereof 
William  Bdchier  covenanted,  that  in  case  the  said  set- 
tlement should  be  perfected,  whereby  the  estate  should 
become  well  vested  in  him  and  his  heirs,  for  the  lives  of 
Edmund  and  Jane  his  wife,  and  the  longer  liver  of  them, 
to  pay  the  several  annuities  after  mentioned,  namely,  to 
Jane  Aleyn  during  the  joint  lives  of  her  and  Edmund 
her  husband  .f  60  a  year,  clear  of  all  deductions,  for  bar 
separate  use ;  to  Edmund  Aleyn^  for  his  life,  in  case  he 
should  survive  Jane  his  wife,  £G0  clear  of  all  deductions, 
and  to  Jancy  in  case  she  should  survive  Eidnnsnd  her 
husband,  for  her  life  <£^100  a  year,  clear  of  all  deductions, 
and  to  pay  to  John  Miles^  son  of  Jane  by  a  former  hus- 
band, <f  105  at  the  age  of  twenty-one  years ;  tauA  abo  to 
pay  Jane  £5  yearly  towards  his  maintenance  and  <edii- 
cation,  till  the  if  105  should  become  payable. 

The  estate  wiss  conveyed  by  lease  and  rdbne  of  6tb 
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tnd  7tli  of  August^  17^0>  ^o  the  uses  of  Thomas  Aleyn*s 
will,  pursuant  to  the  decree ;  and  by  deed,  dated  8th  of 
August^  1^50,  reciting  the  conveyance  and  power  to 
jointure,  Edmund  Aleyn^  in  consideration  of  the  mar- 
riage, and  in  order  to  make  a  provision  for  Jane  his  wife, 
appointed  the  whole  estate  to  Jane  his  wife  for  a  jointure, 
flulgect  to  the  payment  of  the  annuities  given  by  the  will 
of  Thimia>8  Aleyn^  and  of  the  mortgage  of  jP1516  \s,  lOd. 
and  interest. 

On  the  10th  of  August^  17^9  Edmund  Aleyn  and 
Jane  his  wife  executed  a  deed,  by  which  Edmund  co- 
venanted with  Geftrge  Townsefidy  that  he  and  his  wife 
^oidd  levy  a  fine  of  the  premises  to  Townsend  and  his 
-lieirs,  for  and  during  the  lives  of  Edmund  and  his  wife, 
mod  the  longer  liver  of  them,  in  trust  for  William  Bel- 
"^Mer  and  his  heirs,  which  was  levied  accordingly. 

WUliam  Belckier  took  possession  of  the  estate,  and 
^received  the  rents  and  profits,  and  paid  the  plaintiff,  dur- 
ing Edmund's  life,  two  sums  of  £25  and  ^21  Bs.  in  part 
^  the  annuity  he  was  entitled  to  under  Thomas  Aleyn\ 
^fill. 

jE!dmtmddied  in  June^  1755. 

On  the  26th  of  November,  1756,  the  plaintiff  filed 
the  present  bill  to  redeem  the  estate  on  payment  of 
£1616  Is.  lOd.  the  mortgage  money  borrowed  under 
the  decree,  and  to  be  let  into  the  possession  of  the  estate ; 
for  an  account  of  the  rents  and  profits  from  the  death  of 
Edmund,  submitting  to  pay  Jane  <f  100  a  year  for  her 
life ;  and  to  have  the  deeds  and  writings  of  the  estate 
delivered  up. 

Jane  Aleyn  and  William  Belchier  admitted  in  their 
eeveral  answers  the  facts  as  before  stated.  Jane  Aleyn 
wdtj  that  the  settlement  was  intended  to  make  a  rea- 
sonaUie  provision  for  her,  and  to  save  Edmund  from 
"nan;   and  iSiat  if  Edmund  had  not  been  in  debt  at 
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the  time  of  their  marriage,  he  would  have  settled  the 
whole  estate  on  her  for  her  jointure.  JVtlliam  Belchier 
said,  that  the  consideration  of  the  settlement  and  convey- 
ance was  truly  and  bond  Jide  advanced,  part  before  the 
execution  of  the  settlement,  and  the  remainder  at  or  about 
the  time  of  the  execution  of  the  settlement  and  convey- 
ance to  Townsend ;  and  they  both  admitted  that  Ed- 
mund was  at  the  time  of  the  settlement  in  distressed  cir- 
cumstances, and  in  want  of  money. 

Mr.  Perrot  and  Mr.  Ambler  for  the  plaintiff. 
This  is  an  improper  execution  of  the  power  whidi 
was  to  bar  dower  by  giving  a  jointure ;  but  even  mxp- 
posing  it  well  executed,  the  fraud  will  vitiate  it.     The 
appointment  and  conveyance  were  a  deceit  upon  the  tes- 
tator, and  a  fraud  upon  the  remainder-men.     The  power 
given  to  the  nephew,  who  was  only  tenant  for  life,  was 
to  make  a  fair  jointure  to  encourage  him  to  marry,  not 
to  pay  his  debts.     The  remainderrman  was  only  to  be 
kept  out  of  the  estate,  in  case  a  fair  and  honest  jointure 
were  made.     It  must  not  be  colourable,  and  for  other 
purposes.    This  was  an  artful  contrivance  of  Belchier  and 
the  defendant  Jaiiey  a  low,  mean  woman,  of  no  fortune. 
There  is  no  settlement,  nor  agreement  for  one  at  the  time 
of  the  marriage,  nor  till  Belchier  fut  it  into  Edmund'shead 
with  a  view  to  secure  his  own  debt  by  taking  an  absolute 
interest  in  the  estate  for  two  lives,  instead  of  a  mortgage 
for  Edmund's  life  only.     It  is  at  best  an  unreasonable 
bargain.     The  articles  of  the  1st  August  discover  the 
whole  scheme.     Upon  the  face  of  them  it  appears,  it  was 
not  the  intention  to  jointure,  but  to  pay  debts.     The  only 
jointure  averred  is  •£'100  a  year.    Edmund  is  stripped  of 
every  thing  diuring  the  joint  lives  of  himself  and  his  wife, 
only  i?60  a  year  to  be  paid  duiing  their  joint  lives,  and 
that  to  the  separate  use  of  the  wife.     Suppose  a  power  to 
make  a  jointure  of  so  much  for  every  thousand  pounds 
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fartone.  It  has  been  repeatedly  held,  that  if  the  husband 
or  others  advance  a  sum  of  money  colourably,  to  autho- 
lue  the  husband  to  settle  largely,  a  court  of  equity  will 
set  aside  all  above  the  proportion  of  the  real  value  of  the 
fortune  (a).  So,  if  a  father,  having  a  power  to  appoint 
amongst  his  children,  bargains  with  one  for  a  share, 
equi^  will  set  it  aside.  Though  it  may  be  honest  in 
Edmund  to  pay  his  debts,  it  must  be  done  with  his  own 
money*  This  is  a  method  of  doing  it  with  other  persons' 
money,  contrary  to  the  intention  of  the  testator.  Even 
admitting  the  estate  had  been  fidrly  and  bond  fde  ap- 
pointed as  a  jointure,  and  the  wife  had  afterwards  parted 
with  her  jointure,  or  part  of  it,  to  pay  her  husband's  debts, 
it  would  have  been  good  to  bind  the  remainder-man :  yet, 
in  this  case  the  whole  is  one  transaction,  a  collusion  be- 
tween the  husband  and  wife  and  Belchier.  The  case  of 
Lane  v.  Page^  determined  by  Lord  Hardtvickef  is  pre- 
daely  in  point. 

The  Attorney-General  and  Solicitor-General  for  the 
defimdant,  Belchier;  Mr.  Clark  for  the  jointress. 

The  first  question  is,  as  to  the  extent  of  the  power 
given  by  the  will.  The  objection  that  the  power  is  only 
to  bar  dower,  and  consequently  can  only  comprehend  join- 
tures made  before  marriage,  is  too  extensive,  as  it  will  com- 
prehend every  jointure,  though  made  bon&Jide,  The  de- 
vise is  to  a  nephew  having  no  estate  of  his  own  for  life, 
without  impeachment  of  waste :  he  had  no  estate  to  which 
dower  could  attach ;  which  shews  that  the  words  were  put 
in  by  the  scrivener  currente  calamo. 

As  to  the  execution,  the  power  was  substantially  exe- 
cuted. The  husband  and  wife  agreed  to  sell  their  interest 
to  Belchier.    If  an  appointment  had  been  made  of  the 
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(a)  Lane  v.  Pt^e,  Amb.  233.    Lord  Tyrconnd  v.  Duke  of 
Ancatter,  ih.  337- 
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Z*^  husband,  and  sold  her  interest,  it  would  have  been  good, 

•.  if  only  a  day  had  intervened.    This  is  the  same  thing. 

BxLCHixB.     Suisse  the  wife  had  made  a  stand  after  the  power  was 

executed,  the  court  would  not  have  complied  her  to  herj 
a  fine.  It  was  in  her  power  to  do  it  or  not.  In  the  ease 
put  of  a  father  appointing  to  a  child,  making  himself  a 
partaker,  the  appointment  would  only  be  avoided  asagainat 
other  children,  not  against  a  remainder-man. 

The  Lord  Eeepeb. 
The  question  is,  whether  Edmund  Aleyn  has  properly 
executed  the  power  as  a  jointure,  and  has  properly  con- 
veyed to  the  defendant  Belchier^  or  whether  the  transac- 
tion is  void  in  toto  or  in  part.  I  am  inclined  to  think  the 
,  power  was  not  well  executed  in  point  of  law.  It  ought 
to  have  been  b^re  marriage.  The  power  is  g^ven  under 
restrictions.  It  must  be  a  jointure  in  bar  of  dower,  whidi 
<Gan  only  be  before  marriage.  Dower  is  not  barrdble  by 
a  jointure  after  marriage.  But  I  build  my  opinion  iipca 
the  next  question.  The  whole  transaction  is  on  agtee- 
ment  between  the  husband  and  wife.  No  point  is  better 
established  than  that,  a  person  having  a  power,  must 
execute  it  honi  fide  for  the  end  designed,  otherwise  it  k 
corrupt  and  void.  The  power  here  was  intended  fer  a 
jointure,  not  to  pay  the  husband''s  debts.  The  motive 
that  induced  Edmund  to  execute  it  was  not  a  provision 
for  his  wife.  This  case  is  not  distinguishable  tmoL  the 
cases  alluded  to,  nor  from  Lctine  v.  Page.  If  a  fiuiher  has 
a  power  to  appoint  amongst  children,  and  agrees  with  <me 
of  them  for  a  sum  of  money  to  appoint  to  him,  sudb  iq>- 
pointment  would  be  void.  It  was  admitted  the  execntian 
would  be  void ;  but  it  was  said  to  be  only  so  amongst  the 
children.  In  that  case  the  money  is  to  go  to  the  diildien; 
no  other  person  has  any  interest  in  it.     Here  the  ramain- 
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deruan  has  an  immediate  right  to  the  estate  after  the 
death  ot  Edmund,  if  there  is  no  appointment.  It  was 
■aid  to  differ  from  the  case  of  parent  and  children ;  and, 
that  if  the  husband  had  fiiirly  executed  the  power,  the 
wife  might  have  immediately  afterwards  joined  in  a  fine  to 
pay  his  debts.  The  reason  is  pkin :  she  would  then  have 
had  a  first  interest,  and  the  husband  would  have  had  no 
control  over  it;  but  it  does  not  from  thence  follow  that 
they  might  make  an  agreement  to  divide  the  money  be- 
tween them.  It  cannot  be  supposed  he  would  have  settled 
the  whole  on  her  without  some  such  view.  She  was  of  no 
fiunily,  and  had  no  fortune.  It  would  have  kept  the 
children,  if  they  had  any,  entirely  out  of  the  estate  till 
her  death.  It  is  like  the  case  put  of  parents  and  chil- 
dren ;  and  I  think  Lane  v.  Page  is  in  point,  and  ought 
to  govern  my  decision  in  the  present  case. 

Declare  the  appointment  good,  as  to  the  ^100  only, 
lor  the  benefit  of  Jane.  The  plaintiff  to  redeem,  on  pay- 
ment of  principal  and  interest  of  the  mortgage  and  costs, 
ao  fiur  as  relates  to  the  mortgage.  Account  of  rents  and 
lirafits  from  the  death  of  Edmund;  and  Belchier  to  pay 
the  rest  of  the  costs. 
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As  to  relief  in  equity  against 
fraudulent  executions  of 
powers^  vid.  Sugd.  on  Powers^ 
400.  et  seq.  Macqueen  v.  FaV" 
quhar,  11  Ves.  467.  Palmer 
V.  Wheeler,  2  Ba.  &  Be.  18. 
Dauheny  v.  Cockburn,  1  3fe- 
rh.  626.  Davis  v.  UphiU,  1 
Sma.  136. 

In  the  latter  case  one  point 
directed  by  the  courts  to  be 
iqpoken  to>  was. 


whether  a  fraudulent  appoint- 
ment is  vpid  in  tato  or  in  part 
only;  and  Lane  v.  Page,  and 
Aleyn  v.  Belchier,  were  relied 
upon  to  shew  that  it  would  be 
only  void  in  part.  Sir  W. 
Grant,  however,  held  that  no 
part  of  a  fraudulent  i^ee- 
ment  oould  be  supported,  ex- 
cept where  a  consideration  had 
been  given,  in  consequence  of 
which  the  parties  codd  not  be 
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restored  to  their  original  situ- 
ation. That  in  Lane  v.  Page 
the  aubaequent  marriage  form- 
ed such  a  consideration  on  the 
part  of  the  wife ;  and  that,  in 
Aleyn  v.  Belchier,  though  the 


appointment  was  subaequcBt 
to  the  marriage,  yet  the  biD 
contained  a  submission  to  pay 
the  annuity,  and  only  aou^t 
relief  against  the  other  objects 
of  the  appointment. 


llth&  12th 
July,  1758. 


Jo^/,^'///i 


Devise  and  le- 
gacy from  an 
unde  to  his  niece, 
held  not  adeem- 
ed by  an  ad- 
Tancement  upon 
her  marriage. 

Bequest  of  an 
allowance  to  a 
feme-coTert  on 
condition  she 
lived  apart  from 
her  husband, 
held  the  condi- 
tion eotUra  bamu 
wiorcs  and  void. 


BROWN  V.  PECK. 
(Reg.  Lib.  b.  ^i^5^,fol.  589.) 

William  Spark8j  by  his  will,  bearing  date  the  6di  of 
January f  l*J56y  devised  inter  alia  to  his  niece,  Elizabetk 
Sparks,  eight  dwelling-houses,  with  divers  remainders 
over,  and  also  gave  her  two  several  legacies  of  £500  each. 
The  testator  gave  to  Charles  Umphreville,  who  had  mar- 
ried his  niece  Rebecca  Sparks,  five  shillings  and  no  more; 
because  he  had  married  his  said  niece  without  the  oonaent 
of  her  mother,  or  one  of  her  relations;  and  after  leaving 
his  said  niece  Rebecca  Umphreville  £15  for  mourning, 
he  directed,  that  if  she  lived  with  her  husband,  his  exe- 
cutors should  pay  her  £2  per  month,  and  no  more ;  but 
if  she  lived  from  him,  &nd  with  her  mother  Sparks^  then 
they  should  allow  her  £5  per  month. 

By  indenture,  bearing  date  the  24th  of  September, 
1756,  made  upon  the  marriage  of  Elizabeth  Sparks  with 
the  defendant  Peck,  the  testator  settled  five  dwelling- 
houses  (one  of  which  was  the  same  with  one  which  he  had 
devised  to  Elizabeth  Sparks  by  his  will),  and  the  sum  of 
jP500,  upon  the  husband  and  wife  successively,  and  the 
issue  of  the  marriage. 

Upon  a  bill  brought  to  have  the  will  established  and 
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^etpkined^  one  question  was,  whether  the  advancement  1768* 

>7  the  settlement  was  an  ademption  ?  Theire  was  another        Brow 
ion  upon  the  amount  of  the  allowance  to  be  made  to  v. 

UmphrevUle.  Pbck. 

The  testator  had  four  nieces,  and  evidence  was  entered 
anto  by  the  plaintiffs,  to  shew  that  he  intended  the  portion 
to  be  an  ademption  of  what  was  left  by  the  will ;  but 
3t  amounted  to  nothing  more  than  general  declarations, 
^at  they  should  all  be  equally  provided  for. 

The  SoUcitor-General  and  Mr.  Wilbraham^  for  the 
plaintifls,  cited  and  relied  upon  Hartop  v.  Whiimarey 
1  P.  W,  681,  and  contended,  that  the  testator  stood  in 
hco  parentis^  and  that  the  case  was  therefore  different 
fiom  Skudal  v.  Jekyl  (a) ;  that  it  was  evident  that  the 
testator  intended  it  to  be  adeemed  from  the  circum- 
stance of  the  settlement  comprising  one  of  the  same 
Iiouses  devised  by  the  will,  and  also  from  the  declarations 
of  the  testator. 

Mr.  Perrot  and  Mr.  Comyn  for  the  UmphrevUles. 
The  Attorney-General  and  Mr.  de  Grey  for  the  Pecks. 
The  Lord  Keeper  was  of  opinion,  that  the  settlement 
^ade  by  the  testator  on  his  niece,  Elizabeth  Sparks^ 
^as  not  an  ademption  or  satisfaction  of  the  devises  and 
^^Gquests  made  to  her  in  the  said  will ;  but  that  she  was 
^titled  both  to  what  she  took  imder  the  settlement,  and 
^liat  was  given  to  her  under  the  will  (6). 

(a)  2  Aik.  510.  lifetime,  may  be  intended  for 

(&)  The  doctrine  of  ademp-     the    same  purposes;  but  it 


of  legacies,  is  confined  to  must  appear  that  he  meant 

Hte  cases  of  parents  and  per-  to  put  hims^tit  loco  parentis, 

%fiii8|dacing  themselves  tiiA)co  For  there  are  no  cases  where 

tHire$itis.    There  are  cases,  as  it  has  been  so  held,  if  the  se- 

Xdnd  Thurlow   observes,   (2  cond    gift    appeared    to    be 

^ra.  C.  C.  518,)  where  a  man  diverse    intuitu.       Spinks  v* 

^aoBj  describe  himself  so,  that  Robins,  2  Aik.  491.     Skudal 

the  gift  by  will,and  that  in  his  v.  Jekyll,  ib.  510.     Graver. 
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1758.  And  upon  the  question  whether  Mn.  UfnpktmMfi 

Bxowv        ^'^^  entitled  to  the  monthly  payment  of  £Sf  his  lordahq^ 

V.  declared  that  he  was  of  opmion  that  she  was ;  and  diat  A» 

P*cK.  ♦condition  annexed  being  both  impossible  at  the  time  rf 

*'  ^      imposing  it,  and  contra  bono8  nwres^  the  l^ttcy  was 

simple  and  pure  (a).  A  third  question  upon  the  consU 
deration  of  the  residuary  clause,  was  dedded  in  fiiTour  of 
the  children  of  the  testator^'s  nephews  and  nieces  Ihing  at 
his  death. 

Lerd  Salubury,  1  Bro.  C.  C  RumboU,  post.  Vol.  II.  la  ft 

425.      Debeze  r.   Mann,  2  Byde  r.  Bj^de^  ib.  25. 
Bro,  C  C.  165.     Powell  v.         (a)  Of  conditiom  contrary 

Cleaver,  Uk  499.     EUitou  v.  to  law   and  good  manner^ 

Cook^on,  3  Bro.  C.  C.  61.    1  vide  Swinb.  en  Testament^ 

Fes.  juH.  100.     Trimmer  v.  part  4.  sect.  5.     Toik.   7& 

Baifne,  7  Ves.  50a     Monck  8  Fin.  Ab.  340.      1    Fenu 

V.  Lord  Monck,  I  Ba.  &  Be.  413.     Eden  on   InjunctioQi^ 

298.     Ex  parte  Pye,  18  Fes.  18. 
140.     Fide  also  RumboU  r. 


nth'i^Tisth  PICKERING  i..  TOWERS. 

R  (/?^-  Lib.  B.  1767,  /o/.  510.) 

Awib.  565. 

Devise  of  testa*  Samuel  Towers  being  seised  in  fee  of  an  estate  at 
to'ld8^«*8on  P^^^^^^'h  and  also  of  another  estate  at  thoiSSram 
and  his  heirs, and  Dialog  devised  as  follows:  ^'  Imprimis,  I  give  to  my  aoa 

SlbJhd^rfhil  J^"^  Towers  aU  my  estote  in  the  parish  ofPaddingtoth 
other  children;  and  to  his  heirs^  and  in  de&ult  of  such,  to  be  equally 
tfaehusbands  of    divided  between  the  heirs  of  my  other  children:  item,  I 

histwodaughters  g{y^  fQ  (he  two  husbands  of  my  two  daughters,  our.  Wit^ 
in  like  manner :     „        «..  .      .  <■    •-  *      n.  >      .         n  • 

held,  the  former    ham  Pickering  and  John  Ptckenngy  all  my  estate  at  ma 

an  estate  tail,  the  g^^  jxals,  and  to  their  heirs,  and  in  default  of  sodi, 
latter  a  jomt 

estate  in  fee.        to  be  equally  divided  amongst  my  other  children.* 
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JoHn  Ptchering  died  m  tlie  Bfietime  o£  the  teatttar, 
ksue  the  pbiiiitiffii :  die  testator  died  the  27th  of 
.Jfapj  VJB'J,  lesTiiig  the  de£endaiit,  George  Towers^  hir 
ddest  8on,  and  one  of  his  executors. 

The  present  biU  was  filed  to  eany  the  trusts  of  the 
^wiU  into  execution,  and  to  declare  the  rights  of  parties. 
Two  questiimB  arose  upon  it:  first,  whether  JTame^  Tow- 
era  took  aa  estate  in  jfee  or  in  tail  in  the  PaddingUm 
estate;  and  secondly,  whether  the  estate  at  the  Skvett. 
Diah  was  devised  to  the  husbands  of  the  testator^s  daugh- 
ters aa  t^ianta  ia  common,  or  joint  tenants. 

Tke  Lord  Eeepek. 

As  to  the  two  questions  upon  die  devise  of  the  Pad- 
dington  and  the  Seven  Dials  estates,  they  must  depend 
^Hm  the  testator'^a  intent,  to  be  collected  firom  the  words 
of  the  will,  and  the  rules  of  law  applied  to  them.    No- 
court  has  a  right  to  depart  from  the  lem  acripta  teetaioriSf 
And  supply  firom  its  own  judgment  what  the  testator 
should  have  ordained.     That  would  make  real  property 
Pi^ecarions  and  arbitrary,  and  to.  vary  with  the  judgment 
**f  the  court 

The  w(nrds,  as  to  the  Paddmgton  estate,  are,  ^^  to 
^^^mea  and  his  heirs,  and  in  defiuilt  of  such,  to  the  heirs 
^^  my  other  Ghildren.*"  It  is  admitted  that,  in  such  a 
^^ae  the  remainder  over  restxaina  the  general  word 
*  heirs''  to  a  special  meaning,  *' heirs  of  the  body."  Why? 
'because  there  could  not  be  a  failure  of  general  heirs,  while 
^t^ere  was  a  person  capable  of  taking  the  remainder. 

In  all  cases  of  this  kind  the  word  "  heirs  "  is  nomen 
^^wversakf  and  the  restriction  arises  fix)m  the  limitation 
^^er.  But  cessante  cavsdy  cesmt  effeetua:  and  therefore,. 
M?  the  limitation  over  be  to  a  person  not  capable  of  being 
^  general  heir,  the  word  ^^  heir"  is  construed  as  general 
^leii^  WM)  V.  Herrings  Cro,  Jac.  416. 
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This  construction,  indeed,  is  liable  to  the  objecdon  of 
Mr.  WUbrahamy  that  the  words  of  limitation  over  sr» 
rejected.  But  they  are  not  rejected  against  the  rule 
alluded  to,  which  is,  that  every  word  in  a  will  shall,  if 
possible,  have  a  meaning.  They  have  indeed  a  mean- 
ing, but  they  are  rejected  because  the  testator  attempts 
to  do  what  the  law  will  not  permit  him.  Wherever  there 
is  a  limitation,  it  may  be  fairly  argued  from  conjecture, 
that  the  testator  intended  only  to  limit  a  particular  estate; 
for  ev«ry  one  is  supposed  conusant  of  law :  if  so,  he 
knows  that  he  cannot  limit  a  fee  on  a  fee,  and  must  con- 
sequently mean  to  limit  it  on  a  particular  estate.  But 
the  reason  why  the  law  does  not  construe  it  so,  is,  because 
the  law  does  not  conjecture,  and  the  intent  from  the 
words  is  otherwise. 

But  it  is  said  that  it  is  absurd  to  suppose  the  testator 
should  give  the  estate  to  the  husbands  of  his  daughters 
in  fee ;  and  therefore  I  am  desired  to  construe  it  a  joint 
estate  for  life,  with  a  limitation  to  the  heirs  of  their  se- 
veral bodies  as  tenants  in  common.  Cook  v.  Cook^  2 
Vem,  645.  Wilkinson  v.  Spearman^  cited  t6.  And  for 
what  purpose  ?  To  let  one  devisee  take  it  without  any 
security  to  the  issue,  only  that  it  may  lapse,  and  go  con- 
trary to  the  primary  meaning  of  the  testator^s  will. 

I  must  stand  on  decisions,  and  ,not  go  on  these  con- 
jectures that  have  no  firm  or  fixed  basis ;  and  therefore  I 
am  of  opinion  that  James  Towers  took  an  estate  tail, 
and  that  the  two  husbands  took  a  joint  estate  in  fee. 


With  the  single  exception 
of  the  judgment  of  the  court 
in  Hearn  v.  Allen,  Cro.  Car. 
57y. against  the  opinions  of 
*'  two  very  great  judges^  Yel^ 


verton  and  Crake,**  this  dis- 
tinction has  been  adhoedto 
in  all  the  other  cases^  as  weD 
precedent  as  subsequent.  iSSoiife 
V.  Gerrard,  Cro.  EUs,  825, 
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WM  T.-  Herring,  Cra,  Jac. 
4i&  Ckadock  y.  Cowley,  ib. 
«6.  rdk^v.CoUier,2Lev. 
163.  Parker  v.  Thacker,  3 
Lev.  70*  ^i2m  ▼.  Spendlove, 
1  jPrem.  74.  2  £q.  Ab.  305. 
Law  V.  Davis,  Stra,  849.  Ab^> 
Ungham  ▼.  Jennings,  1  P.  ^. 
23.  Attomey-General  ▼.  Gt//> 
3P.FF.3e9.  Tytey.WUUs, 
For.  I.  TUburgh  ▼.  Barhut, 
1  Fef.  80. 3  J/i^.  6I7.   Pre#- 


loii  ▼.  JPtfiinW/,  FFUfef,  164. 
Crumble  ▼.  /oiief>  dt  t6. 
Ginger  ▼.  W^ite,  i«.  34a 
GoodriglU  ▼.  Goodridge,  ib. 
369.  Morgan  y.  Griffiths, 
Cowp.  234.  Denn  v.  Shenton, 
ib,  410.  Doc  V.  Fyldes,  ib. 
833.  Porter  v.  Bradley,  3 
T.  R.  145.  2>oc  V.  Perryn, 
ib.  491.  /t;e«  v.  Legge,  dt.  i6. 
Feame,  Ex.  Dev.  466.  Doe 
▼.  B/ficil,  6  Taunt.  485. 


176a 
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HARDEN  V.  PARSONS. 
{Reg.  Lib.  a.  Vj&J.fol.  440.) 

yoHN  Stokes  by  his  will,  bearing  date  the  6th  of 
Jluguet^  17^9  S^^^  ^^  8^^°^  <^  <£^1000  to  be  invested  in 
land,  and  settled  to  the  use  of  John  Stokes  and  his  heirs 
lawfully  batten,  with  remainder  to  Samuel  Stokes  in 
tlie  same  manner.  He  appointed  Lyon  Lyde^  Andrew 
JPearsons^  John  Thomas j  Benjamin  Milles,  and  William 
ThomhiUy  his  executors.  By  a  codicil,  bearing  date  the 
^B^ist  Augttst^  VJ^^  he  afterwards  reduced  the  sum  to 
JP400,  and  died  in  l?^?*  ^^  ^^  exeeutors  acted  exc^t 
MiUes. 

The  sum  of  <£1000  which  was  due  to  the  testator 
upon  mortgage  at  his  death,  having  been  called  in  and 
paid  on  the  1st  of  October^  1731,  was  lent  to  Lyde^  who 
was  a  considerable  merchant  at  Bristol^  who  gave  a  bond 
to  the  other  executors,  which  was  deposited  with  their 
dcrk. 


1758. 

SOth  and  81ft 

July. 

8.C. 

SeweO^lASS. 

Trustees  lending 
money  on  per- 
sonal secunty,  is 
not  of  itself  sudi 
gross  neglect  as 
to  amount  to  a 
breadi  of  trusty 
and  the  legatee 
and  afterwards 
his  asdgneey  hav- 
ing acquiesced  m 
sudi  loan,  a  bill 
to  charge  the 
trustees  was  dis- 
missed. 


VOL.  I. 
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By  indenture,  bearing  date  the  29th  of  Marchy  1738) 
reciting  the  devise  under  the  will  and  the  words  of  the 
limitations,  the  names  of  the  executors,  and  the  codicil 
verbatim ;  and  that  the  sum  of  <f  400  had  not  been  laid 
out  in  lands  according  to  the  directions  of  the  said 
testator,  but  that  the  same  remained  in  the  hands  of  the 
trustees,  some  or  one  of  them ;  the  said  John  Stokes 
assigned  his  interest  in  the  same  to  the  plaintiff  Harden. 

Lyde  reffjlsLTly  paid  the  interest  upon  the  bond  till 
1735,  when  he  paid  off  the  sum  of  i?565,  which  reduced 
the  principal  to  <£^400 ;  and  from  that  time  to  his  desth, 
in  1744,  he  regularly  paid  the  interest  of  the  £400  to 
Stokes:  Lyde  dying  insolvent,  the  present  bill  was 
brought  to  charge  the  executors  with  the  legacy. 

The  Attorney-General^  the  Solicitor-General^  and 
Mr.  de  Grey^  for  the  plaintiffs. 

This  claim  has  two  foundations  in  the  general  rules  of 
this  court.  First,  that  every  executor  joining  in  a  receipt, 
is  chargeable  in  the  whole.  The  difference  between  a 
trustee  and  an  executor  in  this  respect  is  well  known.  A 
trustee  joining  shall  not  be  charged  but  on  actual  receipt 
of  the  money ;  but  an  executor  is,  because  he  need  not 
join.  Fellows  v,  Mitchell,  1  P.  Wms.  81.  Murrell  v. 
Coof,  2  Vem.  570.  The  second  rule  is,  that  an  executor 
lending  out  the  testator^s  money  on  an  insolvent  security 
is  liable  to  answer  for  it ;  and  it  is  not  necessary  that  the 
person  he  lends  it  to  should  be  notoriously  insolvent ;  it 
is  sufficient  to  constitute  a  breach  of  trust,  if  the  money 
be  lent  without  proper  inquiry  and  special  security. 
Here  was  a  special  trust  to  lay  out  this  money  in  land. 
In  whatever  credit  Lyde  might  have  been  at  the  time 
the  money  was  lent,  the  mere  circumstance  of  lending  it 
on  bond,  and  his  afterwards  becoming  insolvent,'  is  a 
breach  of  trust.  It  was  a  proceeding  which  no  prudent 
man  could  have  advised.    Trustees  have  been  held  mcst 
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striedy  accomitable  by  the  modem  cases,  than  foimer  ones. 
TlUejf  T.  Tkrochmartonj  2  Ch.  Ca.  132. 

Mr.  SeweUf  Mr.  WUbrahamy  and  Mr.  Browning,  for 
the  defendants. 

Executors  are  certainly  under  great  hardships  from 
the  severity  with  which  the  courts*  have  in  one  or  two 
instances  carried  this  presumption  against  them.  Gill  v. 
the  JUomey-Generalf  Hard.  314.  Townley  v.  Ckaloner, 
Cro.  Car.  312.  Bridg,  35.  But  it  is  so  contrary  to 
natural  justice  to  charge  a  man  for  what  another  receives, 
that  circumstances  will  take  a  case  out  of  that  rule.  As 
to  the  security,  a  trusts  can  only  be  answerable  for  gross 
negligence.  It  has  never  been  decided  that  a  trustee 
may  not  lend  out  the  money  on  bond :  and  in  the  pre- 
sent case  the  plaintiffs  might  have  insisted  upon  its  being 
called  in,  and  laid  out  in  land,  which  they  never  did. 

TJie  Lord  Keeper. 

This  is  a  bill  brought  to  have  a  legacy  invested  in 
land,  pursuant  to  the  will  of  John  Stokes,  which  legacj; 
iiecame  due  in  the  year  1727>  being  thirty-one  years  ago; 
and  it  is  to  have  it  paid  by  the  executors,  the  money 
Junring  been  lost  by  an  insolvent  security ;  and  the  claim 
cf  the  plaintiff  is  said  to  be  founded  upon  two  legal  prin- 
ciples. 1st,  That  two  executors  joining  in  a  receipt  are 
each  chargeable  pro  toto,  2dly,  That  an  executor  lending 
out  money  on  a  personal  security,  is  guilty  of  a  breach  of 
4niat,  and  liable  to  the  payment  of  the  money. 

As  to  the  first  point:  it  seems,  by  the  cases,  that  at 
Jxk  a  joint  receipt  is  conclusive  evidence,  that  the  money 
came  to  the  hands  of  both,  and  is  not  to  be  contradicted. 
fiat  this  court,  which  rejects  estoppels,  and  pursues  truth, 
urill  decree  according  to  the  justice  and  verity  of  the  fact 
Churchill  v.  Hobson,  1  P.  W.  241.  And  what  is  said 
in  that  case  by  Lord  Harcourt,  as  to  the  distinction  be- 
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tween  a  receipt  of  this  kind  as  to  a  l^atee  and  a  credhor, 
seems  to  have  this  meaning,  that  a  creditor  may  at  law 
charge  both  executors  on  a  joint  receipt ;  but  that  in  this 
court,  where  alone  l^acies  are  received,  such  receipt  shall 
not  be  conclusive,  but  the  court  will  see  who  actually  re- 
ceived, and  charge  that  person  accordingly  (a).  There- 
fore, had  this  been  the  case  of  a  joint  receipt  given  by  all 
the  executors,  and  it  had  appeared  that  one  only  had  re- 
ceived, I  should  have  thought  that  I  could  not  have  been 
justified  in  charging  the  other  (6). 

But  we  are  arguing  a  point  of  law  without  a  case  to 
apply  it  to.  For  here  is  no  evidence  that  Parsons  gave 
a  joint  receipt ;  the  answer  is  the  only  evidence  of  the 
transaction. 

'  The  next  consideration  must  proceed  upon  a  suppoo- 
tion  that  the  money  was  received  and  lent  out  on  an  im- 
proper security,  and  that  they  are  guilty  of  a  breach  of 
trust.  It  is  said  that  they  cannot  place  it  out  on  personal 
security.  It  is  agreed  that  there  is  no  text  writer  that 
lays  down  that  rule,  nor  any  case  which  establishes  it 
If  so,  we  must  resort  to  the  inquiry  into  the  nature  of  the 
office  and  duty  of  a  trustee  as  considered  in  a  court  of 
equity.  No  man  can  require,  or  with  reason  expect  a 
trustee  to  manage  his  property  with  the  same  care  and 
discretion  that  he  would  his  own.  Therefore  the  true 
touchstone  by  which  such  cases  are  to  be  tried  is,  whether 
the  trustee  has  been  guilty  of  a  breach  of  trust  or  not 
If  he  has  been  guilty  of  a  gross  negligence,  it  is  as  bad  in 
its  consequences  as  fraud,  and  is  a  breach  of  trust  The 
lending  trust  money  on  a  note,  is  not  a  breach  of  trust, 

(a)    Vid.  Lord   Tkurlom*s     Rede^dale's    observations    in 


observation  on  Lord  Har- 
court's  distinction,  2  Bro.  WJ, 
2  Fonb.  Tr.  on  Eq.  182.  Gibbs 
V.  Herring,  dt.  t6.  and  Lord 


Doyle  V.  Blake,  2  Sch.  &  Lef. 
239. 

(6)  rid.  Westley  v.  Clarke, 
post.  357>  and  note. 
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without  other  circumstances  crasatB  negligentice.  That  is 
plain  finom  the  case  of  Ryder  v.  Bickerston  (a),  where  a 
sum  of  money  was  left  to  be  placed  out  on  security,  with 
the  best  interest  that  could  be  got.  The  executor  had 
lenl  it  on  a  note  without  interest.     Did  the  court  say  that 


1758. 


(a)  There  is  a  short  note 
of  this  case  in  7  Bac.  Ab.  182; 
bot  none  of  the  particular 
drcomstances  are  stated. 

By  a  MS.  report  in  the 
Editor's  possession^  the  case 
appears  to  hove  been  as  fol- 
lows:    By  indenture  before 
the  marriage  of  the  plaintiff 
with  her  late  husband,  Tho^ 
nuu  Hinder,  it  was  covenanted 
that  the  ^um  of  £800,  then 
Upon  mortgage,  should,  within 
three  months  after  the  mar- 
riage,   be  assured  or  trans- 
i!erred  to  the  defendant,  his 
Executors,  &c.  to  be  by  him 
^nd  them,  from  time  to  time, 
Called  in  and  placed   out  at 
Siiterest,  upon  the   best   se- 
curity that  could  be  got  for 
%hB  some,  in  the  name  of  the 
^efiendant,   with  the  consent 
«nd  approbation  of  the  said 
Tkomas  Ryder  and  Elizabeth 
Ilia  wife,  &c.     The  trustee, 
"^th  the  consent  of  the  hus- 
\and  only,  lent  this  sum  to 
the   uaele    of   the    husband 
upon     a    promissory     note, 
which  carried  no  interest  but 


from  the  time  of  demand. 
Lord  Handfvicke,  C,  held, 
that  he  ought  to  make  satis- 
faction for  the  £800  and  in- 
terest. His  Lordship  said  that 
it  was  plain  that  the  defend- 
ant had  been  guilty  of  a  breach 
of  trust ;  that  gross  negligence 
is  a  breach  of  trust,  and  a 
trustee  is  liable  for  that  in  a 
court  of  equity,  as  well  as  for 
fraud;  that  there  had  been 
(with  regard  to  the  utmost 
that  could  be  said  for  him) 
the  grossest  negligence.  This 
trust  was  to  place  it  out  at 
interest  upon  the  best  se- 
curity, with  the  consent  of 
the  husband  and  wife,  or  the 
survivor.  He  had  phfoed  it 
out  neither  at  interest  nor 
on  security.  That  it  was  a 
direct  breach  of  his  trust  in 
two  respects,  interest  and  se- 
curity, and  a  direct  contra- 
diction of  the  words  of  the 
trust.  This  case  has  been 
since  more  fully  reported.  (3 
Swa.  80.)  from  Lord  ColcheS' 
ter's  MSS. 


Harden 

•V. 

Parsons. 


Jfdif.^.  Io0i^ 
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Harden 

V. 

Parsons. 


it  was  a  clear  breach  of  trust  to  lend  it  on  a  personal  se- 
curity? No.  The  court  heard  counsel,  and  gave  a  solemn 
opinion  to  shew  the  gross  negligence  in  that  particular 
case ;  and  there  was  not  an  intimation  that  a  fisdr  loan  of 
rational  credit  is,  in  itself,  a  breach  of  trust.  But  it  is 
said,  and  Mr.  Attorney  applies  to  Mr.  Wilbraham^  know- 
ing his  habitual  timidity  about  money  matters,  and  asks 
him,  whether  A^  would  do  it?  Perhaps  not :  but  other 
prudent  men  do  (a). 

The  confirmation  here  is  most  deliberate,  uniform,  and 
steady,  both  in  John  Stokes  deceased,  and  in  Samuel  the 
present  plaintiff.  John  Stokes  knew  of  the  will  and  the 
trusts  of  it,  and  recites  them  in  his  assignment;  all  the 
family  had  legacies,  particularly  the  remainder-man: 
they  consent  that  the  legacy  shall  continue,  by  not  bring- 
ing their  bill,  or  finding  a  purchase,  and  applying  to  the 
executors  to  lay  out  the  money  in  land. 

Bill  dismissed. 


(a)  It  is  now,  however, 
clearly  settled,  that  executors 
or  trustees  cannot  lend  money 
upon  personal  security.  Adye 
V.  FeuiOeteau,  1  Cox,  24.  S.C. 
3  Swa.  80.  mUces  v.  Siew- 
ard.  Coop.  Rep.  6.  Walker 
V.  Synumds,3  Swa.  I.  As  to 
the  cases  upon  the  general 
doctrine  of  the  liability  of 
trustees  and  executors,  vide 
Sadler  v.  Hobbs,  2  Bro.  C.  C. 
114.  Scurfield  v.  Howes,  3 
Buo.  C.  C.  90.  Rowih  y. 
HoweU,  3  Ves.  565.  Knight 
V.    Lord    Plymouth,  dt.  ib. 


Hovey  V.  Blakeman,  4  Fer. 
596.  Bacon  v.  Bacon,  5  Fer. 
331.  Adams  v.  Claxton,  6 
Ves.  226.  Caffrey  v.  Darl^, 
ib.  488.  Chambers  v.  Mm^ 
chin,  7  Ves.  186.  Doyle  v. 
Blake,  2  Sch.  &  Lef.  231. 
Brice  v.  Stokes,  11  Ves.  319. 
Langford  v.  Gascoyne,  ib. 
333.  Wren  v.  Kirton,  ib. 
377-  Lord^Ai>6rooitv.Loid 
Hinchinbrook,  16  Ves.  477* 
Tebbs  V.  Carpenter,  1  Mmi. 
Hep,  290.  Underwood  t. 
Stevens,  1  Meriv.  712. 
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WHITAKER  V.  AMBLER.  i7«8 

S4th  July. 
S  C 

(Reg.  Lib.  b.  I757,  fol  525.)  Seweil  msS. 

Richard  Whitaker  hems  seised  in  fee  of  freehold  ^®^*®  ^^  f^l  tes- 

•        /.  r  tator  8  real  es- 

estates  in  the  counties  01  Lancaster  and  Cheater ^  and  also  tates  whereso- 

possessed  of  certain  leasehold  premises  in  Manchester  j  by  p^  "^"?be' 
his 'will  bearing  date  the  9th  of  January.  1748,  after  helc^'not  to  in- 
giving  some  small  legacies,  gave  and  bequeathed  all  the  L^wdllas  freeT 
rest,  residue,  and  remainder  of  his  personal  estate,  of  what  holds. 
nature  or  kind  soever  the  same  might  be,  or  wheresoever 
found,  unto  his  loving  wife  Mary  Whitaker^  to  her  sole 
and  separate  use  for  ever.     He  also  gave  and  bequeathed 
all  his  real  estates  wheresoever  situate,  lying,  and  being, 
unto  his  said  loving  wife,  Mary  Whitaker ^  for  and  during 
the  term  of  her  natural  life,  and  from  and  after  her  de- 
cease he  gave  and  bequeathed  the  same  to  trustees,  their 
executors,  and  administrators,  in  trust,  that  from  and  out 
of  the  rents  and  profits  therefrom  arising  immediately 
after  the  decease  of  his  said  wife,  all  the  debts  owing  by 
his  late  son,  Joseph  Whitaker^  deceased,  at  the  time  of  his 
death,  might  be  discharged ;  and  so  charged  from  and 
after  the  decease  of  his  said  wife,  he  gave,  devised,  and 
bequeathed  his  said  real  estate  to  the  said  trustees,  their 
executors  and  administrators,  in  further  trust,  for  such 
child  or  children,  and  the  survivor  of  them,  as  had  been 
ahready  bom  of  the  body  of  Elizabeth,  daughter  of  John 
Goslingy  and  whereof  his  late  son  Joseph  Whitaker  stood 
charged  to  be  the  father,  if  any  such  should  be  found,  for 
and  during  the  term  of  their  natural  lives,  &c. ;  and  after 
the  decease  of  such  child  or  children  (as  aforesaid),  or  in 
case  no  such  child  or  children,  as  aforesaid,  could  be  found 


152 


CASES  IN  CHANCERY. 


1758. 
Whitakeb 

V, 

Amblbb. 


living  at  the  time  of  his  wife^s  decease,  he  gave,  devised, 
and  bequeathed  all  his  said  real  estate,  charged  as  afore- 
said, unto  his  nephews,  the  plaintifis,  Robert  and  Bev^ 
min  WhitakeTy  and  their  heirs  for  ever,  equally  to  be  di- 
vided between  them,  share  and  share  alike. 

The  widow  afterwards  married  the  defendant  Ambler^ 
and  there  being  no  natural  children  oi  Joseph  WhUaker^ 
the  present  bill  was  brought,  after  her  death,  by  the  plain- 
tiffs, for  an  account  both  of  the  real  and  personal  estate 
of  the  testator,  and  the  cause  coming  on  at  the  RcUa  od 
the  15th  of  Feiruaryj  1758,  his  Honour  was  of  opinion 
that  the  plaintifis  were  entitled,  not  only  to  the  freehold 
estates  of  the  testator,  but  also  to  the  premises  comprised 
in  the  several  terms  of  years,  and  an  account  was  ac- 
cordingly decreed  from  the  death  of  the  wife. 

From  this  decree  the  defendant  Ambler  appealed. 

Mr.  Perrotj  Mr.  JVilbraham,  and  Mr.  Comyriy  in  sup- 
port of  the  petition  of  appeal. 

The  Solicitor-General,  Mr.  SeweUy  and  Mr.  Datown, 
contra^  relied  on  the  late  case  of  Lotother  v.  Cavf^ndieh, 
antej  99,  and  the  intent  of  the  testator  to  give  ov^  to 
his  nephews  every  thing  which  he  had  given  to  his  wife. 


The  Lord  Keeper. 
The  testator^s  intention  seems  clearly  to  be,  to  consider 
his  estate  under  the  distinction  of  real  and  perscmal. 
Real  estate  is,  properly,  aif  estate  transmissible  to  his 
heirs.  To  say  that  what  he  intended  to  give  his  wife,  he 
intended  to  give  over,  is  a  petitio  principii.  If  a  man, 
having  a  fee  simple  estate,  and  an  estate  for  his  wife's 
life,  gives  all  his  real  estate  to  his  wife,  and  after  her 
death  gives  it  over,  he  means,  of  course,  such  as  was  ex- 
isting, and  capable  of  going  over.  The  nature  and  fimn 
of  the  devises  over  shew  the  testator^s  meaning.  If  Sir 
James  Lowther  had  devised  all  his  personal  estate  what- 
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soever  to  James  Lawthery  and  had  afterwards  given  all 
his  lands,  &c.  to  Sir  WiUiam^  I  should  have  thought, 
even  though  he  had  used  the  words  ^^  mines,  collieries, 
hc/^  that  nothing  would  have  paused  except  the  freeholds. 
I  think  there  is  no  ground  in  the  present  case  to  narrow 
the  general  words  of  bequest  of  the  personal  estate  to  his 
wife,  whom  he  calls  his  **  loving  wife,^  for  the  sake  of 
those,  who  were  reputed  bastard  children  of  his  son. 

I  am  therefore  of  opinion,  that,  upon  the  will  of  the 
testator  Richard  Whitaker,  he  did  not  intend  his  lease- 
hold estate  should  pass  together  with  his  freehold,  but 
that  they  passed  by  the  bequest  of  the  personal  estate  to 
his  wife,  and  that  therefore  so  much  of  the  decree  must  be 
teversed  (a). 

(a)  Vide  Lowther  v.  Cavendish,  ante  99>  and  note. 


176a 


Whitaksb 

AxBIiSB. 


GRAY  r.  SHAWNE. 
{Reg.  Lib.  Min.  1757, 1758.) 

Jonv  Gray^  by  his  will,  dated  the  2(Hh  of  October ^ 
I'JSO,  bequeathed  to  his  grandson,  William  Shawne^ 
^100,  to  be  put  into  the  hands  of  his  son,  John  Gray,  the 
phintiff,  to  be  improved  till  his  said  grandson  should  at- 
bdn  the  age  of  twenty-one ;  and  in  case  his  said  grandson 
diould  die  before  twenty-one  or  afterwards  without  issue, 
then  the  money  to  be  equally  divided  between  the  testa- 
Unr^s  two  sons  and  daughter. 

The  testator  died,  leaving  two  sons,  John  Gray  the 
plaintiff,  and  WHliam  Gray  the  defendant,  and  one 
dauf^ter,  Elizabethy  who  married  the  defendant,  Caleb 
Whiiehause.    On  the  24th  of  March,  1748,  William 


18th  &  19th  July, 
&  30th  Nov. 

1758. 

S.C. 
Amb.  MSS. 

Bequest  of  «f  100 
to  Jl.9  to  be  im- 
proved till  he 
should  attain  the 
age  of  twentj- 
one;  and  in  case 
he  should  die  be- 
fore  tweniy-one 
or 


issue, 
then  the  money 
to  be  equally  di- 
vided between 
the  testator's 
sons  and  daugh- 
ter: held  the  li- 
mitation over  too 
remote. 
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1768.         Shawne,  the  legatee,  attained  the  age  of  twenty-one,  al 
T"^^  which  time  the  Iq^acy  had  increased  to  the  sum  of  ^^300. 

9.  The  phuntiff  still  continued,  howeyer,  to  hold  the  money 

Shawns.  fyr  him ;  and,  on  the  3d  of  Aprily  1763  (at  which  time 
it  amounted  to  the  sum  of  if  308  139.  8d.),  executed  a 
memoratadum  as  an  acknowledgment  for  the  above  sum. 
WiUiafn  Shawne  died  1766,  leaving  the  defendant,  £ftMk 
beth  Shawne  J  his  widow  and  residuary  legatee ;  and  hav- 
ing constituted  her  and  the  defendant  Robert  Thomas  ex- 
ecutors of  his  wilL 

The  bill  prayed  that  the  memorandum  might  be  deli- 
vered up  to  be  cancelled;  and  if  not,  that  the  exeeoton 
might  refimd  what  they  had  received. 

The  Attorney-General  and  Mr.  Bonner  for  the  plain- 
tifls :  Mr.  Perrot  for  defendants,  in  the  same  interest 

The  cases  upon  this  point  have  been  very  numerous; 
and  the  opinions  as  to  the  validity  of  such  limitations 
over,  of  personal  property,  extremely  fluctuating.  Some 
chancellors  have  construed  them  so  as  to  make  them,  as 
much  as  possible,  a  general  dying  without  issue ;  whilst 
others,  like  Lord  Macclesfield^  have  held,  that,  from  the 
nature  of  the  thing  limited,  the  limitation  must  be  consi- 
dered as  referring  to  a  special  dying  without  issue.  In 
the  case  of  Lord  George  Beaticlerk  v.  Dormer  (a), 
the  words  were,  ^^Miss  Dormer  I  make  my  sole  heir 
and  executrix ;  if  she  die  without  issue,  then  to  go  to 
Lord  George  Beaaclerk,'^  In  that  case  Lord  Hardwicke 
considered  the  word  ^'  then^  not  as  an  adverb  of  time^ 
but  as  a  word  of  reference ;  and  therefore,  as  it  had  no  re- 
lation to  the  time  at  which  the  legatee  might  die,  it  would 
not  have  the  effect  of  confining,  the  limitation  to  a  spe- 
cial dying  without  issue.  But  the  present  case  is  not 
liable  to  the  same  objection.  It  is  very  evident,  that  here 
the  principal  otgect  in  the  testator^s  contemplation  was 

(a)  2  Ath.  309. 
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Ike  lime  at  which  his  gtaBtdson  was  to  d^  without  issue.  17S8. 
The  event  upon  which  the  legacy  is  to  go  over  is  a  death,  T^ 
without  issue  living  at  the  time  of  such  particular  death ;  «. 

and  is  therefore  a  sufficient  designation  of  time,  to  render      Shawmb. 
the  limitation  over  valid.    NichoUa  v.  Shinner^  Ft.  Can. 
£28. 1  P.  W.  199.     Vachell  v.  VacheU,  1  Ch.  Ca.  129. 
Pmbtmf  V.  Elkifiy  1  P.  W.  663.     Gctver  v.  Grostenor^ 
Bam.  Ch.  Rep.  £4. 

The  SoKcUor-General  and  Mr.  SeweU  for  the  defend- 
ants, the  executors. 

Lord  Macclesfieldf  in  Pinbury  v.  Elkin^  says  the 
fidlnre  of  issue  may  have  three  different  senses :  first,  the 
legal  one,  and  then  it  means  a  general  &ilure  of  issue ; 
secondly,  if  the  party  die  without  ever  having  had  issue ; 
thirdly^  the  vulgar  sense,  without  having  issue  alive  at 
the  time  of  his  death.  Now,  here  the  second  limitation 
}s  diffjimctive,  ^^  or  afterwards^ ;  and  means,  according  to 
the  above  legal  limitation  of  the  words,  a  general  fiulure 
of  issue.  Were  the  court  to  adopt  a  different  mode  of 
construction,  it  would  be  shaking  a  long  train  of  former 
decisions.  Such  a  method  of  construction  would  produce 
Ihe  greatest  inconvenience,  as  it  would  have  the  tendency 
cf  Qring  up  legacies  in  a  manner  contrary  to  the  spirit  of 


The  Lord  Keeper. 

The  single  question  between  the  parties  is,  whether  the  soth  Nov. 
testator  intended  this  limitation  over  to  take  place  on  the 
eveoQt  of  the  grandson'*s  dying  generally  without  heir  at 
any  time,  or  on  his  dying  without  issue  living  at  the  time 
of  his  death.  It  is  now  settled  beyond  a  dispute,  that  if 
die  testator  intended  the  limitation  to  take  place  after  a 
general  fiulure  of  issue,  he  intended  a  limitation  the  law 
wiU  not  allow  of  with  respect  to  a  chattel,  and  the  limita- 
tion over  is  void. 
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1758.  It  seems  to  have  been  setded  by  the  authority  of  miny 

T^^*^  cases,  that  the  words,  ^^  if  he  die  without  issue,*^  primarity 

V.  import  a  general  fiiilare  of  issue.     The  plaintiff  ^s  counsd 

Shawkx.       therefore  have  contended  that  the  fiiilure  of  issue  at  the 

time  of  the  death  of  the  legatee  was  the  event  in  the  tes- 
tator's contemplation.  If  I  took  their  argument,  the  wofds 
^^  without  issue^  must  be  referred  to  the  first  part  of  the 
diqunctive  as  well  as  the  last,  as  if  the  clause  was  warded 
thus :  and  in  case  he  should  die  before  twenty-one  widi- 
out  issue,  or  afterwards  without  issue,  then,  &c.  And 
that,  unless  the  words  ^^  before  twenty-one^  were  re- 
strained to  a  dying  without  issue  at  the  time  of  the  death, 
they  would  be  a  sort  of  tautology ;  and  being  amplified 
by  the  words  "  or  afterwards,^  would  have  been  the  same 
as  if  the  testator  had  said,  ^^  or  aft;erwards.'"  But  I  do  not 
see  how  I  am,  in  the  first  place,  warranted  to  refisr  the 
words  ^^  without  issue^  to  both  parts  of  the  disjunctive, 
especially  when  such  a  reference  will  make  the  sentence 
imperfect,  without  supplying  a  sense  which  nothing  in 
the  wiU  seems  to  warrant.  The  events  of  the  limitation 
over  appear  to  be  expressed  by  the  testator  as  distinct 
and  independent  ^^  If  he  die  before  twenty-one,  then  to 
go  over,  whether  issue  or  not.'*'  No  unreasonable  chedc 
of  marriage,  or  qualification  of  the  bounty.  ^^  If  he  die 
afterwards  without  issue,  then  to  go  over."^  But  if  the 
testator  had  penned  the  will  in  that  manner,  and  if  he 
die  before  twenty-one  without  issue,  I  should  not  have 
been  warranted  in  saying  that  the  failure  of  issue  in  that 
case  was  restrained  to  the  death.  In  the  case  of  Whii- 
more  v.  Weld  the  contrary  seems  to  have  been  determined, 
1  Vem.  326.  347*  Mr.  Whitmore  devised  the  surplus  of 
his  personal  estate  to  Lord  Craven  during  the  minority 
of  W.  Whitmorej  his  only  son,  for  the  use  of  him  and  his 
heirs  lawftdly  descended  from  his  body,  and  to  the  use  of 
the  issue  male  of  his  sisters,  in  case  his  son  died  without 
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issue  in  his  minority.    The  Lord  Chancellor  was  of  opi-  1758. 

nion  the  remainder  over  was  void.   And  the  reason  seems  q 

to  be,  that  though  the  death  was  tied  up  to  the  minority,  v, 

the  fiiilufe  of  issue  was  general.  Shawne, 

It  Lb  unnecessaiy  to  run  through  all  the  cases  on  this 
point ;  they  were  enumerated  and  observed  upon  by  Lord 
Hardwicke  in  the  case  of  Lord  George  Beauclerk  v. 
Dormer,  and  it  was  shewn  that  the  word  then  would  not 
restrain  the  generality  of  the  words,  but  there  must  be 
particular  expressions  used  by  the  testator  for  that  pur- 
pose; as,  ^^  and  leave  no  issue .^,  in  Forth  v.  Chapman  (a), 
*^  after  his  decease  ^,  in  Pinbury  v.  Elkin^  ^^  payable  at  a 
certain  time  after  his  decease  ^,  in  NichoUe  v.  Hooper  (fi), 
or  the  like ;  and  none  of  these  appear  to  me  in  the  pre- 
sent case. 

Mr.  Attorney-General  cited  NichoUe  v.  Skinner ,  Prec. 
Can.  528.    A  devise  of  portions  to  children,  payable  at 
their  respective  ages  of  twenty-one,  or  marriage,  which 
should  first  happen ;  and  in  case  any  of  them  should  die 
before  their  portions  became  payable,  or  without  issue, 
then  his  share  should  go  over  to  the  survivors.    One 
died  without  issue,  under  age,  and  unmarried.    First 
question  was,  whether  on  the  will,  in  case  of  death  without 
issue,  being  of  a  personal  estate,  the  remainder  over  was 
good.    His  Honour  was  of  opinion,  and  declared  that  in 
this  case,  the  limitation  being  to  the  survivors,  it  could 
not  be  intended  a  dying  without  issue  generally,  which 
would  make  it  void.     Now  in  that  case  one  of  the  events 
having  happened  of  a  dying  before  the  payment  accrued, 
and  it  not  being  contended  that  it  was  a  conjunctive  con- 
tingency, and  that  ^^  or  without  issue  ^,  meant  ^^  and 
irithout  issue  ^,  I  do  not  see  how  that  question  could 
arise.    But  as  to  the  reason  given,  because  the  limitation 

(fl)  IP.  FF.  663.  (ft)  lb.  193. 
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I758>  cmat  wmi»  ike  sorvivon,  I  see  no  more  foroe  in  Aaft  to 
^^  lertTMn  the  words,  than  if  it  had  been  given  to  p«rirmliy 
V.  legatees. 

I  cannot  but  say,  that  I  felt  a  great  indinadon  in  myidf 
to  have  given  the  testator^s  will  an  e&ct  in  an  event 
included  in  the  testator^s  limitation ;  but  the  canent  of 
authority  seems  to  run  so  much  the  other  way,  diaft  I 
think  nysdf  obliged  to  declare  the  limitation  over  void 
The  distinctions  upon  the  cases  are  very  nice  and  sidick; 
bat  they  tend  to  establish  a  rule  which  will  fix  the  x^^ 
of  the  subject  as  much  as  the  natnre  of  the  dung  mH 
admit  of  (a). 

(a)  Fid.  anie,  ^.  72. 


175S. 
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PerrytC  MSS,  {Reg.  Lib.  A.  1757-  fol-  482.) 

SeweU^MSS. 

Court  refused  to  William  Bellamy  had  been  a  considerable  Turkej^ 
^Srym  wis?*  merehant,  and  carried  on  very  extensive  dealings  with  the 
pidous  drcum-  house  of  Blackhoume  and  Co.  From  1752  to  1754  his 
creditorsw^had  Circumstances  had  been  gradually  declining^  though  it 

recetred  goods  ^j  not  appear  that  Blackhoume  and  Co.  were  apprised 
after  a  secret  act  *^ 

of  bankruptcy,     of  it    On  the  24th  of  November^  1753,  th^  struck  m 

a^^^  °of  ^^*^^  ^  *^  accounts,  whereby  it  appeared  that  Bel- 
diev  having  had  lamy  was  indebted  to  them  to  the  amount  of  £S3S&  15s. 
notice  of  It         From  this  time  their  dealings  ceased  to  be  as  extenave 

as  they  had  been,  and  became  very  trifling. 

In  June,  1754,  the  ship  Reynolds  arrived  from  Aleppo 
with  a  large  cargo  of  goods  on  board,  partly  on  the 
account  of  BeUamy^  and  partly  of  other  porscms.    On 
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the  12th  oi  AfAgusty  17^4,  a  fresh  balance  was  struck  be- 
tween Bellamy  and  Blackboume  and  Co.  whereby  it 
appeared  that  the  former  was  indebted  to  them  to  the 
amount  of  <f  4225. 

On  the  Slst  of  August^  all  the  cargo  having  been 
landed  except  what  belonged  to  Bellamy^  he  sold  and 
delivered  to  Blackboume  and  Co.  part  of  his  share  of 
it,  consisting  of  sixteen  bales  of  raw  silk.  He  tdso  on 
the  same  day  sold  and  delivered  to  one  Kirkman  another 
^piantity  of  raw  dik  of  the  value  of  <£^3528  7«-  fi>r  which 
Kirkman  gave  him  two  notes,  the  one  for  £VJG4ij  pay- 
able in  seven  months,  the  other  for  jP1764  ^9,  payable 
in  nine  months.  These  notes  Bellamy  immediately  in- 
dorsed and  delivered  over  to  Blacfcboume  and  Co. :  the 
same  evening  he  absconded. 

For  the  plaintiffs  it  was  proved  that  he  had  committed 
several  acts  of  bankruptcy  between  the  20th  and  27th  of 
March  preceding ;  on  the  other  hand  it  was  positively 
sworn  that  Blackbowme  and  Co.  had  no  notice  of  them^ 
They  afterwards  became  bankrupts,  and  this  was  a  bill 
brought  by  the  assignees  of  Bellamy  to  recover  the  six- 
teen bales  of  sUk,  and  K%rkmafC%  notes. 

The  Attorney-General,  Mr.  SeweHj  and  Mr.  WUbra^ 
kmrn^  for  the  plaintiffs. 

The  transaction  is  so  affected  with  fraud,  that  no  court 
€f  e^iity  can  suffer  it  to  stand.  Acts  of  bankruptcy 
wefie -committed  in  March,  1754 ;  the  dealings  between 
tiie  parties  suddenly  cease,  and  nobody  is  paid  but  the 
kouae  of  Blackboume  and  Co.  This  is  not  such  a  bonA 
Jlda  transaction  as  to  come  within  the  protection  of  the 
19  Geo.  II.  e.  32.  This  is  not  like  the  cases  where  the 
court  has  refused  to  act  against  Creditors  for  valuable 
eonaideration,  for  thete  money  was  actually  paid ;  but  in 
the  present  case  the  goods  were  delivered  only  in  satis- 
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faction  of  a  debt  due  on  account,  and  in  those  cases  the 
goods  were  sold  and  paid  for  after  the  bankruptcy. 

The  SoUcitor-General^  Mr.  Perrotf  and  Mr.  de  Gregj 
for  the  defendants. 

The  defendants  do  not  intend  to  avail  themsdyea  of 
the  section  in  the  act  of  19  Geo.  II.  but  rely  upon  that 
fundamental  principle  of  this  court,  which  refoses  to  in- 
terpose against  a  creditor,  or  purchaser,  for  valuable  con- 
sideration without  notice.  Such  person  can  only  be  pie- 
judiced  by  leaving  the  goods  in  the  vendor'^s  possessioD. 
Abery  v.  WUliamsy  1  Vem.  87*  WUker  v.  Boddingianj  3 
Vem.  699.  Brown  v.  WUUama,  2  Ch.  C.  136.  Wagstqff 
V.  Ready  ib.  156.  SmaUy.  Oudley^  2  P.  W.  437.  The 
circumstances  of  fraud  amount  to  nothing  more  than 
suspicion. 

The  Lord  Kkepsb. 

The  question  is,  whether  this  is  a  case  in  which  dug 
court  can  interpose ;  that  is,  whether  the  defendants  have 
not  an  equal  equity  to  retain  these  goods,  as  the  pUdntiift 
have  to  bring  a  bill  for  the  value  of  them  ? 

On  the  one  side  there  is  a  clear  bankruptcy,  antecedent 
to  the  delivery  of  the  goods  on  the  Slst  of  August^  VJ6^\ 
and  on  the  other  dde,  there  is  as  strong  a  negative 
proof  as  is  possible,  that  the  partnership  bought*  tiie 
goods,  and  accepted  the  bills,  by  pajrment  for  them  in 
account,  without  notice  of  BeUamy*s  being  either  a 
bankrupt  or  insolvent  It  is  a  &ct  proved  positively  by 
two  witnesses,  who  must  be  perjured,  if  tiie  account  the^ 
give  be  not  true.  The  plaintiff  has  examined  and  cre- 
dited one  of  them,  and  they  are  both  of  them  competent^ 
and  unimpeached  in  their  characters. 

It  is  very  true  that  the  transactions  are  extremdiy  sua- 
picious.    Before  JVboeniier,  1753>  the  mutual  dealings 
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▼ere  very  extensive  every  month  quite  down  to  that 
time ;  the  balance  is  then  «s^4000  and  upwards :  from 
that  time  there  are  no  dealings  of  any  comparison  with 
their  former  course  of  dealings :  those  are  stopped  at  the 
19th  of  March,  1654,  when  the  balance  is  <£*4225.  Both 
the  balances  are  acquiesced  in  against  a  man  that  paid 
nobody,  till  the  arrival  of  the  Turkey  ships,  when  he 
paid  them,  and  the  same  night  run  away  from  all  the  rest 
of  his  creditors. 

There  is,  therefore,  I  think,  sufficient  grounds  for 
suspicion ;  but  I  sit  in  a  court  of  conscience,  and  not  in 
a  court  of  conjecture.  I  must  judge  secundum  aUegata 
et  probtzta ;  and  I  know  nothing  that  would  be  so  daif- 
gerous  to  the  rights  of  the  subject  as  for  a  judge  sitting 
here,  to  overlook  legal  evidence,  and  throw  into  the  other 
scale  his  own  suspicions  and  conjectures ;  and  the  evi- 
dence is,  that  they  took  these  goods  bond  jftde,  mthout 
notice  of  the  insolvency. 

This  brings  it  therefore  to  a  common  principle  in  this 
court,  that  wherever  a  purchaser  or  creditor,  for  valuable 
consideration,  has  got  possession  of  a  security  or  satis- 
fiuTtion  for  his  debt,  a  court  of  equity  cannot  take  it  from 
him,  unless  there  is  a  superior  equity  on  the  other  side. 
In  Brown  v.  Williams,  a  purchaser  bofid  Jide,  and  for 
valuable  consideration,  without  notice  of  the  bankruptcy, 
was  held  by  Lord  Keeper  North  not  liable  to  discover ; 
but  plaintiff  was  left  to  take  what  remedy  he  could  before 
the  commissioners,  or  at  law,  and  the  same  was  determined 
in  the  case  of  Wagstaffy,  Read,  There  seems  to  me  no 
distinction  between  these  cases  and  the  present,  except 
that  which  was  made  by  Mr.  Attorney-General;  but 
that  does  not  satisfy  me. 

It  was  said,  that  these  were  cases  where  cash  was  ac- 
tuaUy  paid,  but  that  here  the  goods  were  delivered  only 
in  satirfaction  of  a  debt  due  on  account ;  but  I  know  no 
diiSerence  between  ready  money  paid,  and  the  bdance  of 
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lui  account  received  in  satisfaction.  For  so  £Eur,  I  pay 
money  by  lessening  the  balance  due  on  account  And  it 
was  further  said,  that  in  the  former  cases  the  goods  were 
sold  and  paid  for  after  the  bankruptcy.  This  case  is  in 
effect  the  same,  the  goods  are  advanced  as  sold  after  the 
bankruptcy,  and  the  bankrupt  is  paid  for  them  out  of  the 
balance  of  the  account ;  and  I  think  the  equity  is  the 
same,  whether  the  person  becomes  the  possessor  by  pay- 
ment in  money,  or  by  the  balance  of  an  account  then  doe. 

Those  bills  were  brought  by  persons  having  a  \egtX 
remedy,  and  for  a  discovery  only,  which  the  court  refused. 
It  seems  odd  to  say,  that  where  a  person  had  a  l^al  re- 
medy, the  court  refused  the  discovery,  which  is  an  equity 
consequential  to  a  legal  right,  and  auxiliary  thereto  in 
aid  against  the  fraud ;  but  if  a  man  has,  through  acddoit, 
or  by  laches,  lost  his  legal  remedy,  that  you  shall  not  only 
give  him  discovery,  but  relief  also.  This  would  be  to 
carry  it  further  than  the  cases  have  hitherto  gone. 

But  it  is  a  question  with  me,  whether  there  is  any  dif- 
ference in  this  court,  where  a  person  has  or  has  not  a 
legal  right.     I  think  there  is  none,  because  the  juris- 
diction of  this  court  is  not  stopped  by  any  circumstances 
relating  to  the  plaintiff,  but  from  the  circumstances  re» 
lating  to  the  defendant;    for  how  can  a  court  of  con- 
science  take  from  an  innocent  purchaser  what  he  has  got 
possession  of?      Suppose  a  bankrupt  had  a  mortgage 
term  in  a  trustee,  and  was  to  direct  an  assignment  to  m 
creditor  band  jHe^  and  without  notice,  here  this  court 
would  not  interpose,  and  there  could  not  be  any  remedy 
at  law. 

I  do  not  see  why  the  pkuntifis  are  without  remedy  at 
law.  Suppose  here  that  the  goods  of  the  plaintifis  are 
delivered  to  a  person  having  no  right,  who  turns  theia 
into  money,  and  then  becomes  bankrupt  The  assignees 
are  invested  with  all  the  bankrupt's  rights,  as  debtor  9saiX 
creditor ;   and  therefore  I  cannot  see  why  the  plaintifli^ 
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liaye  not  a  remedy  at  law.  But  if  they  haVe  not  a  re- 
medy at  law,  it  does  not  therefore  follow  that  they  have 
a  vemedy  in  this  court. 

In  this  case  I  think  myself  not  authorized  to  take  from 
these  defendants  what  they  have  got  possession  of  bond 
Jidej  and  without  notice,  and  therefore  this  bill  must  be 
dismissed  (a). 

There  is  no  occasion  for  me  to  give  my  opinion  upon 
the  act  of  19  Geo,  &;  if  there  were,  I  should  fliink  that 
it  would  not  apply  to  this  case. 


(a)  A  purchaser^  for  valu- 
able   oonsideratioii^    without 
Ooitice  of  the  act  of  bankrupt- 
cy^ ghall  not  be  obliged  in 
^^uity  to  discover  any  thing 
may  hurt  his  title.     To 
cases  cited  in  the  argu- 
ment may  be  added  that  of 
^^^oOet  V.  De  GoU,  For.  65, 
"liere  Lord   Talbot  decided 
It,  if  a  mortgage  of  a  legal 
be  made  before  an  act 
bankruptcy,  and  the  mort- 
make  further  advances 
*^er,  but  without  notice,  the 
'^^  Mignees  cannot  compel  a  re- 


demption without  payment  of 
aU  the  money  advanced.  The 
dictum,  however,  of  Lord 
Redesdale,  in  Latouche  v. 
Lord  Dunsarsy,  1  Sch.  &  Lef. 
152,  the  observations  of  Lord 
Eldon,  as  reported  in  ex  parte 
Knott,  11  Ves.  609,  and  the 
decision  of  Lord  Erskine  in 
ex  parte  Herbert,  13  Fes,  183, 
appear  to  have  overruled  that 
case.  Fide  Mr.  Sugden'a  ob- 
servations upon  these  cases. 
(Vend.  &  Purch.  721.)  and 
Eden's  Bankrupt  Law,  267* 
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PARTRIDGE  v.  GOPP. 

{Reg.Lib.B.l^B8yfoL^2.) 

Edward  GoDFREVy  by  his  will,  bequeathed  (apiong  Executor  ad- 
^rther  legacies)  jPOOOO  to  trustees  upon  trust,  to  pay  the  ^^J^  ^^ 
interest  to  Sarah  Washfordy  afterwards  Sarah  Clarke j  daughten  pm- 

-ftr  life ;  and  after  her  decease  to  pay  the  same  among  ^^  ^y^^^  *^^  ^^ 

marriage,  to  the  others  as  a  voluntary  gift,  and  afterwards  dies  insolvent,  having 
received  assets ;  on  a  bill  by  the  legatees,  the  voluntary  gifts  were  considered 
fraudulent,  but  those  daughters  beins  also  legatees,  they  were  permitted  to  retain 
in  part  of  their  legacies,  subject  to  abatement 
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her  children,  by  her  then  present  or  any  fiiture  hufiband. 
He  also  gave  legacies  to  each  of  the  four  daughters  of 
John  Shewell^  and  constituted  Catharine  his  widow,  and 
the  said  John  Shewell,  his  executors. 

A  bill  was  filed  by  the  present  defendants,  John  Clarke^ 
and  Sarah  his  wife,  against  the  executors  and  other  per- 
sons claiming  under  the  will,  for  an  account,  and  to  have 
the  above  sum  of  o^6000  secured.     By  a  decree  made 
the  22d  of  July^  1736,  an  account  was  directed  against 
the  executors ;  on  the  7th  of  July^  1 744,  another  decree 
was  made  to  carry  on  the  former  accounts,  for  an  account 
of  the  real  estate,  and  for  the  legatees  to  abate  in  propcM:- 
tion.  By  an  order  made  the  14th  of  August^  1745,  John 
Shewell  was  ordered  to  pay  <£3000,  part  of  the  estate  of 
Edward  Godfrey^  into  the  Bank  of  England^  on  or  be- 
fore Michaelmas  then  next ;  and  by  a  further  order  of  the 
Si^toi  October^  1745,  he  was  committed  for  non-pajrment 
to  the  Fleet  prison,  where  he  remained  till  his  death, 
which  happened  in  1749.  By  a  report  made  by  the  Mas- 
ter, dated  4th  of  August,  1753,  it  appeared  that  there 
was  a  considerable  balance  in  ShewelPs  hands  due  to  the 
estate  o{  Edward  Godfrey;  upon  which  a  decree  was  made 
27th  of  October,  17^3,  for  an  account  of  his  personal  es- 
tate, and  his  freehold  and  leasehold  estates  to  be  sold. 

It  appearing  that  in  the  years  1743  and  1744,  John 
Shewell  had  advanced  £500  to  each  of  his  four  daugh- 
ters the  legatees,  under  the  will  of  Edward  Godfrey,  a 
bill  of  revivor  and  supplement  was  filed  against  Gopp, 
who  had  married  one  of  the  daughters,  since  deceased, 
Elizabeth  Edwards,  another  who  had  married  Henry 
Edwards,  deceased,  and  against  Sarah  and  Catherine, 
two  unmarried  daughters,  praying  that  the  former  suits 
might  be  revived,  and  that  the  said  sum  of  £500  each, 
so  advanced  by  John  Shewell  to  his  daughters,  might  be 
replaced  to  ShewelFs  estate,  or  taken  as  payment  of  part 
of  their  legacies  under  Godfret/^s  will. 
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The  defendant  Gopp^  by  his  answer,  admitted  that  1758. 

SheweU  on  his  marriage  with  his  daughter  4th  of  No-      p   ^^''^ 
eember,   1744,  gave  him  £500  as  a  portion,  which  he  v. 

said  was  in  pursuance  of  an  agreement  entered  into  before  Gopf. 

marriage.  The  defendant  Catherine  Edwards  also  said, 
that  her  late  husband,  on  his  marriage  with  her,  26th  of 
October,  l?^?  received  £500  as  a  portion,  in  pursuance 
of  an  agreement  before  marriage.  The  unmarried  daugh- 
ters said,  that  in  December,  17^9  ^^^^  father  made  them 
a  free  gift  of  £500  each,  for  their  maintenance  and  sub- 
sistelice.  They  all  denied  that  the  above  sums  were  ad- 
vanced to  them  as  any  part  of  their  legacies  under  the 
will  of  Edward  Godfrey,  or  that  they  were  part  of  the 
estate  of  Edward  Godfrey;  and  denied  all  knowledge  of 
the  bad  circumstances  of  SheweU  at  the  time  of  the  re- 
spective gifts.     There  was  no  evidence. 

Mr.  Sewell  and  Mr.  Jones  for  the  plaintiffs. 

The  advancement  of  the  sums  of  <£*500  must  be  con- 
sidered as  payment  in  part  of  the  legacies  left  by  the  will 
€f  Edward  Godfrey;  and  therefore,  inasmuch  as  they 
have  received  beyond  their  proportions,  the  defendants 
must  refund.  But  if  it  should  be  held  that  the  payment 
of  the  above  sums  are  not  in  respect  of  those  legacies, 
yet  as  John  SheweU  was  insolvent  at  the  time  he  made 
those  advances,  they  must  be  considered  as  fraudulent  with 
respect  to  the  other  legatees  of  Edward  Godfrey,  who 
are  creditors  of  John  SheweU,  and  therefore  void  by  the 
statute  of  13  Elizabeth. 

The  Attorney-General,  Mr.  Wilbraham,  and  Mr. 
Comyn,  for  the  defendants. 

The  only  evidence  given  of  the  transaction  which  is 
sought  to  be  impeached  is  from  the  answers  of  the  de- 
faidants,  which  having  been  read  for  the  plaintiffs,  must 
be  considered  as  true.  It  is  expressly  denied  by  all  of 
them,  that  the  payment  of  those  sums  was  in  respect  of 
ifaeir  l^acies ;  they  cannot,  therefore,  be  called  upon  to 
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1758.  refund.   As  to  the  sums  given  with  the  married  daughters, 

p  '*"''*'  that  transaction  cannot  be  held  fraudulent.      They  were 

t;;  upon  the  consideration  of  marriage,  which  is  always  re- 

Qo^T.  spected  in  this  court  as  a  valid  consideration.  The  ad- 
vancement of  the  sums  to  the  unmarried  daughters  ought 
not  to  be  looked  upon  in  the  light  of  mere  voluntary  pay- 
ments: they  were  advancements  from  a  father  to  his 
child,  and  as  such,  are  only  the  paying  off  of  a  debt  of 
nature ;  but  every  voluntary  gift  is  not  fraudulent  Ail 
the  defendants  swear  that  they  were  unacqujunted  with 
the  embarrassed  state  of  ShetoelPB  circumstances.  Gifts 
of  personal  estate  within  the  statute,  must  be  such  as  are 
made  with  an  intent  to  defraud  creditors :  there  must  be 
a  secret  trust  for  the  donor.  The  statute  is  different  as  to 
real  estate ;  for  the  estate  remains,  and  cannot  be  con- 
sumed as  personal  estate.  Money  may  be  spent  and  gone, 
and  therefore  the  gift  being  voluntary,  is  sufficient  evi- 
dence of  fraud  as  to  land,  but  not  as  to  money. 

The  Lord  Keeper. 

Not.  90.  The  general  question  is,  whether  the  several  sum^ 

given  by  an  insolvent  executor  pendente  lite  to  hi^ 
children,  are  to  be  refunded,  or  taken  as  payments  of 
much  of  the  legacies  given  to  them  by  the  testator. 

First,  the  plaintiffs  insist  that  this  was  a  gift 
the  statute  of  13  Elixabeth^  to  defraud  creditors ;  or, 
condly,  that  there  being  a  debt  due  from  the  executor 
(who  had  received  assets)  to  the  legatees,  it  must  be 
considered  as  a  payment  pro  tanto.  The  counsel  for  the 
defendants  insist  it  was  not  fraudulent,  because  no  secret 
trust ;  nor  voluntary,  it  being  the  payment  of  a  debt  oC 
nature. 

The  proof  of  the  defendants  receiving  these  sum^ 
being  drawn  from  their  answers,  I  must  take  the  entire 
account  there  given  of  it ;  and  the  defendants  Gopp  mA 
Edwardsy  there  swearing  that  the  two  sums  of  £600  eada 
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respectively  received  by  those  defendants  were  paid  and  1758. 

received  as  marriage  portions,  they  were  purchasers  for     p^^*^'**' 
a  valuable  consideration,  and  this  court  cannot  interpose  v. 

to  wrest  it  out  of  their  hands;  as  against  the  defendants  Xjofp. 
Gopp  and  Edwards,  therefore,  the  bill  must  be  dismissed. 
As  to  the  two  other  defendants,  Catherine  and  Sarah 
ShetveUy  they  insist,  that  in  December j  l^i3,  their  father 
made  a  gift  to  them  of  ^500  each  for  their  maintenance 
and  subsistence.  It  struck  me  at  first  as  a  matter  of 
hardship,  that  a  child  advanced  by  his  father,  should  be 
called  on  to  refund  a  sum  of  money  (perhaps  spent),  at 
the  peril  of  his  liberty;  especially  as  such  a  gift;  could  not 
be  considered  here  as  a  trust  for  the  giver :  but  on  the 
best  consideration,  it  appears  to  me  that,  as  the  law  now 

stands,  no  man  has  so  absolute  a  power  over  his  own  No  man  has  so 

.  .  ..  ,  ,  .  absolute  a  power 
property,  as  that  he  can-abenate  the  same,  when  such  over  his  own  pro- 
alienation  directly  tends  to  delay,  hinder,  or  defraud  his  perty,  as  that  he 

.  ,  can  alienate  it 

creditors,  unless  it  be  made  on  good  consideration,  and  when  such  alien- 

bonafide.     By  the  13th  Elizabeth,  the  only  considera-  5^,^"^  ^^?^f  ^ 

.   .  ...  .        .         delay,  hinder,  or 

tion  as  to  the  validity  or  invalidity  of  these  alienations  defraud  his  credi- 
depends  on  the  intent  and  conduct  of  the  party  making  made^on^ood 
them,  and  not  on  the  motive  with  which  they  are  re-  consideration, 

ceived;  for  they  are  made  void  although  the  party  ac-  !f   /    •^* 

.  .  -©  r      J  By  the  13  Eliz. 

cepdng  be  entirely  innocent  in  the  transaction ;  and  the  the  only  con- 
party  accepting  is  not  to  be  pimished  for  that,  or  for  in-  ^jj^^ration  as  to 
sisting  on  the  gift  or  grant  to  him  made,  but  is  punished  invalidity  oL 
only  for  putting  it  in  use,  being  privy  to,  and  knowing  J^nSn°?hJTn- 
ihe  motive  and  end  for  which  it  was  made;  therefore,  it  tent  and  conduct 
is  clear  that  the  statute  is  not  confined  singly  to  the  case  makinffthem 

of  a  secret  trust*  an<l  not  on  the 

rrH        ^1  ,.      .  .         1        -A  motive  with 

1  nen  the  question  is,  quo  ammo  the  gift  or  grant  was  ^hich  they 

made.      The  proviso  at  the  latter  end  of  the  statute,  received, 
ifrhich  is  in  the  nature  of  an  exception,  shews  the  mean- 
ing and  extent  of  the  enacting  part.     It  is  not  to  extend 
to  alienations  made  for  good  consideration,  and  bonajide; 


are 
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1758.  but  blood  is  not  a  good  consideration.     Nor  can  an  aliena- 

Partridgs  ^^^  ^  made  bondjide  and  voluntarily,  where  a  man  is 

V.  largely  indebted  at  the  time.      For  every  man  ought  to 

Gopp.  {j^  j^gj  before  he  is  generous.      If  this  be  therefore  the 

made^bTthe^sto-  ^*^'  ^^^  subject  is  appri2ed  of  it,  and  volunteers  must 
tute  responsible  consider  themselves  such  as  they  are  made  by  the  statute, 
of  the  giver  responsible  to  the  creditors  of  the  giver,  though  not  to 

though  not  to      the  giver  himself;  and  it  seems  more  reasonable  that 

toe  giver  hixnselF. 

a  gift  should  be  fettered  in  this  manner,  than  that  cre- 
ditors should  be  left  to  the  mercy  of  ill-disposed  debtors. 
In  the  circumstances  and  situation  of  Mr.  Shewelly  I  can 
have  no  doubt  but  that  this  volimtary  advancement  of  his 
children  proceeded  from  affection  getting  the  better  of 
justice.     If  he  had  been  solvent  at  that  time,  he  should 
have  paid  the  legacies  he  owed,  and  then  advanced ;  but 
if  he  had  paid  the  legacies,  they  must  have  refrmded  in 
proportion  by  the  common  equity  of  this  court ;  there- 
fore, the  transaction  seems  to  smell  strong  of  craft  and 
experiment.     There  are  besides  circumstances  of  fraud 
that  accompany  it.      The  transaction  was  secret;  no 
witness,  no  receipt,  no  entry,  and  dona  clandestina  9unt 
semper  stispiciosa  {a),  Itw^  pendente  litCy  when  he  uxaa^ 
have  been  apprized  of  his  circumstances,  and  plainly  see 
the  tendency  of  this  transaction ;  and  therefore  I  am  a^ 
opinion,  that  if  the  defendants  only  stood  in  the  capacities 
of  donees  only,  that  this  gift  would  have  been  void,  and 
they  must  have  reftmded.      But  I  think  the  husbands 
are  entitled  to  retain  as  purchasers  under  their  marriage 
settlements,  and  that  the  bill  must  be  dismissed  as  against 
them  with  costs ;  and  as  to  the  unmarried  daughters,  a» 
they  are  both  donees  and  legatees  of  Godfrey^  they  hav^ 
a  right  to  retain  in  part  of  their  legacies,  and  then  th^ 
will  be  subject  to  the  provisions  and  directions  of  the 

(a)  Vide  Twifnes  case,  3  Co.  81. 
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fonner  decree ;  and  there  must  be  an  abatement  in  pro- 
portion. 

Note  by  Mr.  Ambler, 
Mr.  Witbraham  seemed  to  think  that  his  lordship  laid 
down  the  position  too  large,  and  therefore  asked  him  in 
court,  for  the  information  of  the  bar,  whether  he  did  not 
mean  to  confine  it  to  the  circumstances  of  this  case?  That 
otherwise  a  parent  could  not  make  any  present  whatsoever, 
of  ever  so  small  value  to  his  child,  without  its  being  liable 
to  be  taken  away  in  favour  of  creditors.  To  which  his 
lordship  said,  that  the  fraudulent  intent  is  to  be  collected 
from  the  magnitude  and  value  of  the  gif);  (a). 


1758. 


{a)  This  case  in  respect 
of  the  subject  of  relief^  has 
gone  further  than  any  other^ 
(vide  Roberts  on  Fraudulent 
Conveyances^  416^  et  seq.) 
and  see  the  case  of  Duffin  v. 
Fumess,  Fin,  Ab.  tit.  Fraud. 
F.  pi.  27*  where  a  man  much 
indebted  gave  £600  for  the 
benefit  of  his  younger  children 
six  hours  before  his  decease^ 
which  was  held  not  fraudu- 
lent.    In  Fletcher  v.  Sedley, 


2  Vem.  490,  1  Eq.  Ab.  149, 
where  a  bill  of  sale  was  set 
aside  as  fraudulent,  the  same 
opinion  is  thought  to  have 
been  expressed  by  the  court ; 
but  Lord  Hardwicke  (1  Ves. 
120}  observed,  that  ''that  was 
only  the  inclination  of  the 
court  on  argument  of  counsel, 
and  it  would  be  dangerous  to 
allow  the  arguments  which 
are  there." 


Partbiboe 

GOFP. 


ENGLAND  v.  CODRINGTON. 
{Reg.  Lib.  a.  1758. /o/.  536.) 


1758. 
Slst&SSdNov. 


This  was  a  bill  brought  by  the  plaintiffs  (all  of  the  ^^i^^^^"^^ 

luune  and  fisimily  of  Englq,nd^  who  were  entitled  to  certain  circumstances 

and  answer  of 
defendant  to  be  mort^es,  and  not  absolute  conversances ;  and  defendant  having 
insisted  upon  their  being  absolute  conveyances;  plaintifis  were  allowed  to  redeem 
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17^*         premises  at  Matahfidd  in  the  county  of  GUmceater^  under 
Pj^*^'*'  various  family  transactions)   against  Sir   WilUam    Cih 

V.  dringtofij  for  an  account  of  the  rents  and  profits,  and  a 

CoDRiNGTON.   redemption,  &c. 

The  bill  stated  that  the  several  estates  which  were  the 
subject  of  it,  being  under  various  mortgages,  and  the 
mortgagees  being  impatient  for  the  money,  William  and 
John  England^  two  of  the  plainti£&,  having  refused  an 
offer  of  Jp  1606  from  Thomas  Evans,  one  of  the  mort- 
gagees for  that  part  of  the  estate  which  was  in  mortgage 
to  him  in  May,  l^SlJ  had  applied  to  Stephen  Simpmmj 
an  attorney,  to  relieve  them  from  their  embarrassments, 
who  promised  to  apply  to  the  defendant  to  advance  them 
sufficient  for  that  purpose.  That  they  afterwards  with 
Simpson  waited  upon  the  defendant,  who  assured  them 
that  he  would  stand  their  friend,  and  assist  them  with 
money  on  the  said  estate  at  four  and  a  half  per  cent.,  and 
advance  some  money  to  lie  as  a  reserve  in  their  hands,  to 
answer  the  year's  interest ;  mentioning  at  the  same  time 
his  expectation  of  the  plaintiffs  repaying  him  again  in  a 
year  after  the  defendant  should  have  paid  off  the  said 
Thomas  Evans,  which  the  said  plaintiff  agreed  to ;  and 
Simpson  declared  that  the  deeds  must  be  drawn  (as  the 
other  mortgages  had  been)  as  absolute  conveyances  to 
the  defendant.  That  upon  that  Simpson  produced  a 
paper  writing  ready  drawn  by  him,  without  any  direction, 
from  the  plaintiffs,  or  acquainting  them  therewith,  and 
which  he  read  to  the  plaintiff  and  defendant :  that  upon 
the  plaintifib  objecting,  that  they  ought  to  have  a  note  of 
defeassancey  Simpson  answered  that  the  defendant  should 
give  nothing  under  his  hand,  but  should  give  his  word 
for  their  liberty  of  redeeming  the  premises  at  the  time 
prefixed.  Upon  which  the  defendant  declared  that  he 
would  take  no  advantage  of  the  plaintifis  from  his  not 
signing  a  defeazance  note :  but  in  case  the  plaintiffi  paid 
him  the  money  to  be  advanced  by  him,  and  charges  of 
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tbe  writii^,  with  interest  at  the  yearns  end,  he  would         1758. 

That  the  defendant,  on  the  30th  of  September^  l?^^)  o. 

paid  off  Evans,  to  whom  it  was  proved  that  he  acknow-    Codbinoton. 
ledged  that  he  had  given  the  plaintiffs  liberty  to  redeem; 
and  afterwards  paid  off  the  other  mortgagees,  and  received 
assignments  from  them. 

That  between  that  time  and  the  Michaelmas  following, 
the  defendant  permitted  the  plaintiffs,  in  several  instances, 
to  treat  the  premises  as  their  own ;  but  that  in  April  the 
defendant  gave  notice  to  some  of  the  tenants  to  stop  pay- 
ment of  the  rent  to  the  plaintiffi  till  the  then  Michaelmas 
next,  for  that  it  would  be  then  seen  whether  the  defend- 
ant  was  paid  off,  and  to  whom  the  tenants  were  to  pay 
their  rents;  and  at  the  same  time  took  a  bill  of  sale  from 
the  f^isanuS  Elizabethy  the  mother  of  the  other  plaintiffs, 
and  a  joint  bond  from  them  all,  for  £60. 

The  bill  then  stated  (which  were  also  proved  in  evi- 
dence) several  refrisals  and  evasions  of  Simpson  and  the 
defendant  to  give  any  information  to  the  plaintiffs  of  the 
state  of  the  accounts,  &c. ;  that  they  had  been  turned  out 
of  the  premises  by  ejectment,  and  that  Simpson  was  dead. 

The  defendant  by  his  answer  set  forth  the  agreement, 
which  was  as  follows: — ^^  18  July,  1751.  In  consideration 
that  Sir  William  Codrington  has  agreed  to  advance  and 
pay  to  us,  whose  names  are  underwritten,  .£^2400  on  or 
before  the  20th  day  of  Aicgtist  next,  in  order  to  pay  off 
and  discharge  such  sums  of  money  as  are  due  from  us  to 
Thomas  Evans,  &c*  as  well  as  to  supply  our  other  oc- 
casions ;  we  do  hereby  severally  covenant,  contract,  pro- 
mise, and  agree,  that  we,  as  well  as  Thomas  Evans,  &c. 
shall  and  will,  on  payment  of  the  said  sum  of  £2400, 
grant,  release,  and  convey  unto  the  said  Sir  William 
Codrington  and  his  heirs  for  ever,  all  and  every  our,  and 
cadi  of  our,  and  his,  her,  and  their,  and  each  of  their 
•epaiate  and  respective  estate  and  estates,  of,  into,  or  out 
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17^8.         of  all  and  e?ery  the  messuages,  lands,  tenementa,  and 

„  ^^""^  hereditaments  of  us,  or  either  of  us,  &c.  situate,  &c.  and 

0.  which  have  been  granted  or  conveyed  by  us  only.  Of  by 

CoDKiNGTON.    ug  and  any  other  person,  to  the  said  Thomas  Evatis^  be. 

Witness,  Wm.  England^ 

Stephen  Simpson.  Jo.  England!^ 

That  he  had  thereupon  advanced  the  said  sum  of 
<d&2400,  which  he  insisted  was  the  full  value  of  the  estate, 
&c.  The  answer  then  set  forth  the  several  conveyances 
and  assignments,  and  insisted  that  the  transaction  was  an 
absolute  purchase. 

As  to  the  circumstances  attending  the  transaction,  the 
defendant  stated  that  on  Simpson's  (who  was  his  agent) 
applying  to  him  to  advance  money  on  the  security  of  the 
pronises  as  a  loan,  the  defendant  refused ;  but  directed 
Simpson  to  treat  with  the  plaintiffs  for  the  purchase,  if 
they  were  inclined  absolutely  to  sell,  which  Simpson  ac 
ooidingly  did. 

That  Simpson  advised  defendant  not  to  lend  the  plain- 
ti£&  any  money,  or  to  become  mortgagee ;  but  that  defend- 
ant has  some  remembrance  that  during  the  treaty  Simpson 
informed  him,  that  the  plaintiffs  expressed  some  unwill- 
ingness to  make  an  absolute  sale  of  their  estates,  as  they 
might,  by  means  of  a  marriage  of  the  plaintiff  «/bAi»  with 
a  woman  of  fortune,  be  enabled  to  redeem  the  same. 
That  Simpson,  apprehending  it  was  not  probable  that 
the  plaintiff  John,  in  his  then  circumstances,  would  (at 
least  in  the  space  of  one  year)  marry  any  person  whose 
fortune  should  amount  to  the  purchase-money  so  paid  by 
the  defendant,  the  defendant  believes  that  Simpson, 
before  the  signing  the  contract,  did  declare  to  the  plaintifi 
that  if  the  plaintiff  John  should,  within  one  year  after 
making  the  said  agreement,  marry  a  person  of  fortune, 
and  be  thereby  enabled  to  redeem  or  purchase  the  said 
premises,  and  accordingly  with  his  wife'^s  fortune  repay 
the  defendant  the  money  which  he  should  pay  fmt  the 
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purchase  thereof,  and  interest,  and  charges ;  that  he,  the  1758. 

said  SimpsoTiy  apprehended  that  the  defendant  would  re-       «  ^^^^^ 
convey  and  assign  the  estates  unto  them.     And  that  v. 

though  the  said  declaration  (if  any  such  was  made  by  Codbington. 
the  said  Simpson)  was  without  the  privity  or  directions 
of  the  defendant,  yet  the  said  Simpson  having,  as  the 
defendant  believes,  informed  the  defendant  that  he  had 
made  such  declarations  to  the  plaintiffs,  the  defendant 
thinks  it  probable  (though  he  cannot  with  certainty  say) 
that  he  did  or  might  give,  or  express  his  assent  thereto ; 
and  saith  that  if  the  plaintiff  had  married  a  person  within 
one  year  after  the  date  of  the  agreement,  and  had  within 
such  time  tendered  the  sum  of  <f  2480,  with  interest  and 
charges,  the  defendant  would  have  accepted  the  same, 
and  conveyed  the  estates  to  them,  as  he  should  have  con- 
ceived himself  bound  in  honour  to  have  done ;  although 
he  is  advised  that  he  could  not  have  been  compelled 
thereto,  as  what  passed  between  Simpson  and  the  de- 
fendant was  not  reduced  to  writing ;  nor  did,  as  the  de- 
fendant apprehends,  amount,  or  could  be  construed  to 
amount,  to  more  than  an  intimation  of  the  defendants 
intention  to  accept  such  money  upon  the  terms  aforesaid. 
That  the  plaintiff  «/oAn  had  not  married,  and  that  there- 
fore the  plaintiffs  are  not  entitled  to  redeem. 

The  Attorney-General  and  Mr.  WUbraham  for  the 
plaintiffs. 

The  Solicitor-General  and  Mr.  Perrot,  for  the  de- 
fendant, cited  Mellor  v.  Lees  (a),  and  Floyer  v.  Laving- 
Urn,  1  P.  W.  268. 

The  Lord  Keepeb. 

I  am  of  opinion,  upon  the  proofs  in  this  cause,  and 
particularly  from  the  answer  of  Sir  William  Codnngton, 
that  the  agreement,  bearing  date  the  18th  of  Jw/y,  1751, 
^as  not  for  the  sale  of  the  premises  therein  mentioned, 

(a)  2  Atk.  494. 
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but  was  only  an  agreement  to  convey  the  estates  to  Sir 
William  and  his  heirs,  redeemable  at  a  certain  time,  and 
particular  event,  upon  payment  of  the  money  with  in- 
terest, which  ought  to  have  been  inserted  in  the  agree* 
ment;  and  appears  to  me  to  have  been  fraudulently 
omitted  by  the  drawer  of  it. 

I  am  therefore  of  opinion  that  the  conveyances  are  not 
to  be  considered  in  this  court  as  absolute  conveyances, 
but  as  securities  for  the  money  advanced  by  Sir  William 
Codrington,  together  with  interest,  according  to  the  rate 
of  interest  which  the  several  mortgages  paid  off  by  him 
bore ;  and  the  defendant  having  insisted  on  the  same  as 
absolute  conveyances,  contrary  to  the  real  truth  of  the 
transaction,  and  thereby  occasioned  this  suit;  let  the 
Master  tax  the  plaintiffs  their  costs  to  this  time,  &c 
Usual  decree  for  an  account,  &c.  (a) 

(a)  Vide  Spurgeon  v.  ColUer,  ante,  60. 


1759. 
98d  January. 

S.C. 
Amb.  MSS. 
dt.  5  Wik.  870. 

Covenant  in 


Ex  parte  JACOB  and  others. — In  the  Matter  of    . 

NELSON. 
{Sec.  Lib.  1758-9.  fol.  ^5.) 
On  the  marriage  of  Nelson  the  bankrupt,  articles  were 
that  mease  the    ^i^^i^  hito,  bearing  date  the  2d  of  August^  17^>  ^ 
wife  diould  MIT-    tween  Mary  Nelson.  John  Nelson,  the  bankrupt,  Zacha- 

vnrethehuabandy  cr  ?  j  r-^ 

or  he  should        ^^A  Nelson,  and  Joan  Nelson,  children  of  the  said  Moff, 

leave  any  ii«ie     ^^f  ^^  fi„|.  p^     j^j^^  j^^^ob  and  Ann  Jacob  of  the 

by  her,  hu  heirs,  ^ 

executon,  and      second  part;  and  the  petitioners,  JoAn  «/aco&  the  yoonger, 

2£wSdS«e^"*     •'^*^  Cottfocn,  and  John  Arden,  of  the  third  part ;  and 
jEsoo,&c.:         thereby  reciting  the  intended  marriage  of  the  bankrupt 

tition^^^e^us-  ^^^^  ^^^  ^^  ^^^^  Jacob,  and  that  the  said  John  Jacob 
tees  to  be  admit-  had  agreed  to  advance  the  sum  of  £600  as  a  marriage 

under  a  commis-  portion ;  the  said  John  Nelson  covenanted  (int.  cMa), 
sion  of  bankrupt 

i^ainst  Uie  hujwnd,  that  the  debt  was  contingent,  and  not  proveable,,thou^  a 
warrant  of  attorney  to  confess  judgment  had  been  granted  previous  to  the  baok- 
ruptcy,  and  judgment  entered  up.    Sed  qiut 
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that  in  case  the  marriage  should  take  effect,  and  his  wife  1759. 

should  survive  him,  or  the  said  John  Nelson  should  leave       E^^rU 

any  issue  begotten  by  him  on  the  body  of  his  said  intended         Jacob 

wife,  that  his  heirs,  executors,  and  administrators  should,  "J^i^ers.    In 

^      '      ,      ,  '    the  Matter  of 

within  one  month  next  after  his  death,  pay  or  cause  to  be       Nelson. 

paid  to  the  petitioners  the  sum  of  i£^500  in  trust,  to  lay 
out  the  same  at  interest,  and  apply  the  produce  to  the 
use  of  his  said  intended  wife  for  life,  and  after  her  death 
to  apply  the  said  sum  of  «;&500,  and  interest  then  due, 
to  and  amongst  all  and  every  one  or  more  children  of  the 
said  John  Nelson  hf  the  said  Ann^  in  such  shares  and 
proportions  as  they  should  jointly  appoint,  and  in  default 
of  appointment,  in  trust,  to  apply  the  interest  and  pro- 
duce for  the  maintenance  of  the  child  or  children  of  the 
said  marriage  as  the  petitioners  should  think  fit,  until  their 
age  of  twenty-one  or  marriage ;  but  if  there  should  be 
no  such  child  living  at  the  death  of  the  survivor  of  the 
said  John  Nelson  and  Ann  his  intended  wife,  or  all  should 
die  before  twenty-one,  or  marriage,  then  the  said  sum  of 
£BO0  was  to  be  paid  to  the  said  Ann,  her  executors  and 
administrators,  in  case  she  survived  her  said,  intended 
husband. 

The  marriage  took  effect,  and  the  portion  was  paid : 
and  on  the  7th  of  February,  17^8,  Nelson  gave  the  pe- 
titioners a  warrant  of  attorney  to  confess  judgment  for 
^1000,  as  a  collateral  security  for  the  .£^500,  and  judg- 
m^t  was  entered  up  accordingly.  Besides  the  portion, 
the  bankrupt,  after  the  marriage,  received  a  ftirther  sum 
of  £500,  which  was  a  legacy  given  to  his  wife. 

A  commission  having  issued  against  him,  the  peti- 
tioners offered  to  prove  the  debt  of  ^500  under  the  com- 
mission, but  were  reftised  by  the  commissioners;  and  after- 
wards, and  before  any  dividend  was  made,  the  bankrupt 
died,  leaving  the  said  Ann,  and  John  Nelson,  his  only 
ion,  a  minor. 
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Ex  parte 

Jacob 

and  others. — In 

the  Matter  of 

Nelson. 


This  was  a  petition  by  the  trustees  to  be  admitted  cre- 
ditors under  the  commission  for  the  sum  of  £500. 

The  Lord  Keeper 

Considered  that  it  was  a  contingent  debt  at  the  time  of 
the  bankruptcy,  and  not  proveable  under  the  commisaon, 
and  accordingly  dismissed  the  petition. 


This  case  has  been  inserted 
as  being  the  anonymous  case 
referred  to  in  3  JVUs.  271,  and 
Co.  B.  L.  242.  It  is  taken 
from    Mr.    Ambler^s    MSS. 

r 

which  the  editor  has  com- 
pared with  the  secretary's 
book.  There  is  no  note  of 
it  among  the  Lord  Keeper^s 
MSS.>  and  it  does  not  appear 
to  have  been  much  discussed. 
It  is  certainly  contrary  to  the 
authorities.  For  though  con- 
tingent demands  cannot  be 
proved  under  a  commission 
taken  out  before  the  contin- 
gencies on  which  they  are 
made  payable  have  taken  ef- 
fect; Tully  V.  Sparks,  Ld. 
Raym.  1546.  Sir.  867.  Ex 
parte  Caswell,  2  P.  W.  497. 
Ex  parte  Bailey,  cit.  ih.  Ex 
parte  Jeffries,  7  Vin.  Ab.  72. 
jj/.  7»  Ex  parte  King,  Dev. 
254.  Ex  parte  Greenaway, 
1  Atk.  113.  Ex  parte  Groome, 
lb.  115.     Ex  parte  Michell, 


ib.  120.  Ex  parte  Hill,  Co. 
B.  L.  238.  Ex  parte  Btnnei, 
ib.  239.  Ex  parte  Murphy,  1 
Sch.  &  Lef.  44.  Ex  parte  AU 
cock,  1  Ves.  &  Be.  176.  1 
Rose,  323  ;  yet  if  there  is  a  fv- 
medy  at  law,  before  the  bank- 
ruptcy, as  where,  by  way  of 
security,  the  party  covenants 
to  pay  money  inmiediately,  or 
gives  a  bond  with  a  penaUy, 
and  there  is  a  breach  of  the 
covenant,  or  the  penalty  is 
forfeited  at  law,  before  the 
bankruptcy,  the  court  wiU 
take  hold  of  the  legal  right  to 
enable  the  trustees  to  oome 
in  as  creditors  under  the  com- 
mission. Ex  parte  Wm* 
Chester,  1  Atk.  1 16.  9  Mod. 
471.  Ex  parte  Mare,  8  Ves. 
335.  Or  if  the  bankrupt  con- 
fesses a  judgment  for  it  (as 
in  the  present  case)^  whidi  is 
an  immediate  debt  at  law, 
notwithstanding  a  drfeazance. 
Ex  parte  Smith,  I  Atk.  117- 
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121.   Mr.  Ambler,  in  a  note  admit   proof  without  preju-  \^5I^. 

to  his  report  of  the  present  dice  to  any  remedy  assignees        i?^^^^ 

case,  cites  Ex  parte  Beavais,  might  be    advised    to  take.  Jacob 

before  Lord    Talbot,  to  the  The  law  upon  this  subject  is  and  others. — In 

like    effect^    and    Ex  parte  now,  however,  much  altered    the  Matter  of 

Madock,    December,     1772,  by  the  6  Geo.  A.  c.  16,  *.  56, 

which  was  a  bond  and  judg-  by  which  contingent  debts  are 

ment,  in  case  husband  fiul  to  made  proveable.  Vide  Eden*s 

pay  wife,   &c.  and  order  to  Bankrupt  Law,  125. 


-/A 


BURGESS  c.  WHEATE.   ^^yg/ij^.^^rS:  I3th,i4th.and 
.       . /  15th  December. 

The  ATTORNEY-GENERAL  v.  WHtEATE.  1757. 

S4th  Januaiy, 
{.Reg.  LSb.  A.  1758. /o/.  420.)  ns9. 

Black,  Rep.  ISl. 

The  Lord  Keeper.  Amb.  MSS. 

Coxe  MSS. 
Lord  Mansfield,  C.  J.  HiU  MSS. 

The  Master  of  the  Rolls. 

LAWREycE  Bathurst  being  seised  in  fee  of  the  manor  A.  being  seised 
and  advowson  of  Lechlade  in  the  county  of  Glmicester^  paternd  con- 
by  indenture  made  the  10th  of  December  1668,  bargained  ycys  to  trustees, 
and  sold  certain  part  of  the  premises  called  nudmore  and  self,  her  heirs, 

Aske-Mill.  &c.,  to  trustees  for  the  term  of  one  thousand  and  assigns,  to 

'  ,  .  the  intent  that 

years  upon  trust,  to  assign  the  same  in  such  manner  as  she  should  ap- 

he  should  appoints  and  till  such  appointment,  in  trust  ^^^^  other  me. 

for  himself,  his  executors,  administrators,  and  assigns,  intent  or  pur- 
pose whatsoever : 
A.  dying  without  appointment,  and  without  heirs  ex  parte  paternd  ;  held,  per 
Lord  Keeper  and  the  Master  of  the  Rolls,  Ist,  that  the  maternal  heir  was  not 
entitled;  2dly,  that,  there  being  a  terre-tenant,  the  crown,  claiming  by  escheat, 
had  not  a  title  by  subpcena  to  compel  a  conveyance  from  the  trustee,  the  trust 
being  absolutely  determined;  no  opinion  being  given  upon  the  right  of  the 
trustee:  per  Lord  Mansfield,  C.  J.,  1st,  that  the  heir  ex  parte  materna  was  not 
entitled;  2dly,  that,  from  the  analogy  between  trusts  and  l^al  estates,  the 
crown  was  entitled  by  escheat;  but  that,  if  the  conveyance  had  barred  the 
crown  of  its  right,  as  between  the  maternal  heir  and  the  trustee,  the  former  was 
entitled. 
^OL.  I.  N 
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1757-9. 
Burgess 

V. 

Whkate. 
The 
Attorney- 
General 

V. 

Wheate. 


By  indenture  bearing  date  the  26th  of  Marchj  I67O,  he 
mortgaged  the  said  premises  for  five  hundred  years  for 
securing  the  payment  of  <f  400. 

Soon  after  this  he  died,  leaving  issue  Sir  Edward  Ba- 
thurst  his  only  son  and  heir,  and  two  daughters,  Ann  and 
Mary ;  and  the  premises  descended  to  Sir  Edward^  sub- 
ject to  the  above  mortgage  as  to  part.  By  his  will  he 
made  his  widow  Susannah  his  sole  executrix,  who  thereby 
became  entitled  to  the  said  term  of  one  thousand  years. 

By  indenture  bearing  date  the  20th  of  February  1672, 
in  order  to  secure  the  further  sum  of  £\&50^  she  assigned 
over  the  residue  of  the  thousand  years  term. 

These  several  terms  afterwards  became  vested  in  John 
Chandler.  Sir  Edward  died  an  infant,  and  without  issue, 
in  consequence  of  which  the  freehold  and  inheritance,  sub- 
ject to  the  said  terms,  descended  to  Ann  and  Mary,  his 
sisters  and  coheiresses.  Ann  intermarried  with  John 
Greening,  and  Mary  with  George  Coxeter,  and  there- 
upon the  husbands  and  wives  became  entitled  to  this 
estate  in  undivided  moieties. 

John  Greening  and  his  wife  made  a  settlement  of  th&r 
moiety  August  21,  1686,  and  covenanted  to  levy  a  fine  to 
the  use  of  such  persons  as  they  should  jointly  appoint  by 
any  deed  or  will  duly  attested,  and  for  want  of  such  ap- 
pointment, to  themselves  for  their  lives  and  the  life  of 
the  siu-vivor;  remainder  to  the  heirs  of  their  bodies;  re- 
mainder to  the  right  heirs  of  the  survivor. 

In  Michaelmas  term  1689^  George  Coxeter  and  his 
wife  filed  a  bill  for  a  partition  of  the  estate;  and  the  usual 
directions  were  given  on  the  decree,  and  also  that  the 
incumbrances  should  be  discharged  in  equal  moiedes. 
Afterwards  an  allotment  was  made  by  commission,  and 
Greening  and  his  wife  being  dissatisfied  with  their  allot- 
ment, applied  to  the  court  for  a  new  commission;  but  the 
odier  skster  agreeing  to  ^ve  up  her  alloteBiity  «id  to 
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tnake  an  exchange  with  lier  sister,  the  allotments  were 
exchanged,  but  no  conveyances  were  executed. 

In  March  1693  Ann  Greening  died,  without  having 
joined  her  husband  in  any  appointment ;  in  consequence 
of  which  the  husband,  by  the  settlement  of  1686,  became 
entitled  to  her  moietj'.  In  December  1694  he  died 
without  issue,  and  the  estate  descended  to  Elizabeth 
Greenings  his  niece  and  heir  ex  parte  paternd^  being  the 
only  child  of  Thomas  Greenings  his  eldest  brother. 

Elizabeth  Greeningafterwards  married  Nicholas  Hard- 
ingy  and  previous  to  the  marriage,  a  settlement  was 
made,  the  15th  and  16th  of  August  1695,  of  this  moiety 
to  the  use  of  the  husband  for  life,  then  of  the  wife  for 
life;  remainder  to  trustees  to  preserve  contingent  re- 
mainders ;  remainder  to  trustees,  on  a  trust  for  ninety- 
nine  years,  which  never  arose;  remainder  to  the  first 
and  other  sons  in  tail  male  successively ;  remainder  to 
tmstees  for  five  hundred  years,  on  trusts  that  never  arose ; 
remainder  to  the  right  heirs  of  Elizabeth  Greening. 

In  Michaelmas  1695,  Harding  and  his  wife  brought  a 
UII  to  perfect  the  partition,  and  to  divide  other  lands 
omitted  in  the  former  partition.  A  decree  was  accord- 
ingly made  for  mutual  conveyances,  and  a  commission 
issued  to  divide  the  rest  of  the  premises ;  and  in  January 
1698  conveyances  were  mutually  executed. 

George  Coxeter  died,  leaving  Mary  his  wife  surviving 
him,  and  there  being  a  large  sum  then  due  to  Chandler^ 
she,  by  deed  and  fine,  conveyed  a  moiety  of  the  said  mill, 
lands,  and  premises  to  trustees  and  their  heirs,  in  trust  for 
Chandler  and  hi&  heirs,  and  Nicholas  Harding  and  ElU 
xabeth  his  wife  agreed  to  convey  the  other  moiety  to  the 
same  trustees,  in  trust  for  John  Chandler  and  his  heirs, 
and  the  said  John  Chandler  and  his  trustees  were,  in 
conaderation  of  ^150,  to  re-convey  to  him,  the  said  Ni- 
Violas  Harding  and  his  hdrs,  the  said  mill,  &c. 


1757-9. 

Burgess 

Whkatjb. 

The 

Attobney- 
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V. 
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By  indenture  bearing  date  the  26tli  and  27th  of  Fe- 
bruary 1713,  Nicholas  Harding  and  Elizabeth  his  wife 
conveyed  their  moiety  of  the  said  mortgaged  premises  to 
the  trustees  and  their  heirs  in  trust,  for  the  defendant 
James  Chandler  (the  son  of  Jofifi  Chandler,  then  de- 
ceased), and  his  heirs,  who  with  the  personal  representa- 
tive of  John  Chandler  covenanted  that  they  would  at 
any  time  thereafter,  at  the  request  and  charges  of  the 
said  Nicholas  Harding  and  Elizabeth  his  wife,  assign 
and  convey  the  said  several  terms,  and  the  inheritance  of 
the  said  mill,  &c.,  to  the  said  Nicholas  Harding  and 
Elizabeth  his  wife,  or  the  survivor  of  them,  and  the  heirs 
and  assigns  of  such  survivor.  No  assignment  was  ever 
made  of  the  said  terms,  nor  did  the  trustees  make  any 
conveyance  of  the  inheritance. 

By  indenture  bearing  date  the  11th  of  January,  17^8» 
(there  being  no  issue  of  the  marriage,)  made  between 
Nicholas  Harding  and  Elizabeth  his  wife,  of  the  one 
part,  and  Sir  Francis  Page  and  Robert  Simmons  of  the 
other  part,  reciting  the  settlement  of  the  16th  6{  August, 
1695,  and  covenanting  to  levy  a  fine  to  assure  the  pre- 
mises to  the  use  of  the  daughters  of  the  marriage,  as 
tenants  in  common ;  and,  in  default  of  such  issue,  to 
Page  and  Simmons  and  their  heirs,  in  trust  for  the  said 
Elizabeth  Hardifig,  her  heirs  and  assigns,  to  the  intent 
that  she  might  at  any  time  during  her  life,  without  her 
husband's  conciurence,  dispose  of  the  reversion  of  the 
moiety  aforesaid  to  such  uses,  &c.,  as  she  'should  by  her 
will,  or  other  writing,  appoint,  and  for  no  other  use,  in- 
tent, or  purpose  whatsoever.  A  fine  was  accordingly  levied. 

There  was  no  daughter  of  the  marriage ;  Mrs.  Hard- 
ing survived  her  husband  without  making  any  appoint- 
ment, and  without  heirs  on  the  part  of  the  father,  from 
whence  the  land  descended.  But  Burgess,  the  plaintiff, 
was  her  heir  on  the  part  of  the  mother. 
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On  the  death  of  Mrs.  Hardingy  Sir  Francis  Page^  the 
surviving  trustee,  got  into  possession ;  and  in  July^  1739, 
the  bill  in  the  first  cause  was  filed  against  him  by  Burgess^ 
and,  on  Sir  Fra7icis*s  death,  it  was  re\dved  against  his 
personal  and  real  representatives.  It  prayed  that,  if 
there  was  any  legal  interesfttjp^  Sir  Francis  Page^  he 
might  be  compelled  to  convey  to  plaintiff,  deliver  up 
possession,  and  account  for  the  rents  and  profits.  The 
answer  insisted  that  he  was  lawMly  seised  of  the  inherit- 
ance of  the  estate,  and  entitled  to  the  rents  and  profits. 

On  the  14th  ofJulf/y  17^1,  the  cause  came  on  to  be 
heard  before  Lord  Hardwicke,  C>,  who,  on  the  pleadings 
being  opened,  objected  to  the  Attorney-Geiierars  not 
being  a  party.  Both  parties  were  desirous  that  there 
should  be  no  question  about  the  escheat,  and  the  Jttor- 
ney-General  did  not  insist  upon  it.  But  the  Lord  Chan- 
cellor asking  him  if  he  waived  any  right  the  crown  might 
have,  and  would  consent  that  it  might  be  so  entered,  the 
cause  stood  over,  and  the  Attorney-General  was  made  a 
party.  It  coming  on  again  before  Lord  Hardwicke  on 
the  11th  of  February^  1744,  a  case  was  directed  to  be 
made  for  the  opinion  of  the  court  of  King'*s  Bench,  with 
the  three  following  questions  (a). 

First,  Whether,  by  virtue  of  the  indenture  of  the  11th 
tS  January,  I7I8,  and  the  fine  therein  mentioned,  any 
•nd  what  estate  in  law  did  pass  to  Page  and  Simmons, 
or  either  of  them  ? 

Second,  In  case  no  estate  passed  to  Page  and  Simmons, 

or  either  of  them,  by  virtue  of  that  indenture  and  fine, 

whether  the  inheritance  of  the  premises,  or  any   part 

hereof,  did,  on  the  death  o{  Elizabeth  Harding,  descend 

to  burgess  as  heir  at  law  on  the  part  of  the  mother  ? 

Third,  In  case  the  said  deed  of  the  11th  of  January, 

C«)  The  argument  in  the     rate,  is  in  the  Hargrave  MSS. 
K  •  B.,  which  was  very  elalxH     No.  85.  p.  95. 
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I7I8,  had  not  been  executed,  or  the  fine  levied,  but  the 
same  were  entirely  out  of  the  case,  whether  the  inherit- 
*ance  of  the  said  premises,  or  any  part  thereof,  would  have 
descended  to  the  said  Richard  Burgess  as  heir  at  law  tm 
the  part  of  the  mother?  And  the  consideration  of  costs 
and  further  directions  w^|A|Berved  till  the  opinion  of  the 
judges  should  be  certified^ 

Upon  the  29th  of  May,  1754,  the  judges  of  the  King's 
Bench  (Lee,  C.  J.,  being  dead)  certified  their  opinion 
as  follows  : 

To  the  first  question.  Upon  hearing  counsel  on  both 
sides,  and  consideration  of  the  case,  we  are  of  opinion 
that,  by  virtue  of  the  indenture  of  the  11th  o(  January^ 
171 8,  and  the  fine  therein  mentioned,  the  reversion  in  fee 
simple,  i^er  the  death  of  Nicholas  Harding  and  Elizas 
heth  his  wife,  without  issue  male,  did  pass  to  the  said  Sir 
Francis  Page  and  Robert  Simmons, 

To  the  second  question.  In  case  no  estate  had  passed 
to  the  said  Sir  Francis  Page  and  Robert  SimmonSy  by 
virtue  of  the  said  indenture  and  fine,  we  are  of  opinion 
that  the  inheritance  of  the  premises,  or  any  part  thereof, 
would  not,  on  the  death  of  the  said  Elizabeth  Harding^ 
have  descended  to  Richard  Burgess  as  hei^  at  law  on  the 
part  of  the  mother. 

To  the  third  question.  In  case  the  deed  of  the  llth 
o{  January y  17^8,  had  not  been  executed,  or  the  fine  le- 
vied, but  the  same  were  entirely  out  of  the  question,  we 
are  of  opinion,  that,  upon  the  death  of  Elizabeth  Hard- 
ing,  the  inlieritance  of  the  premises,  or  any  part  thereof, 
would  not  have  descended  to  Burgess  as  heir  at  law  on 
the  part  of  the  mother.  But  we  are  of  opinion  that,  if 
the  mill,  &c.  had  been  conveyed  to  Nicholas  Harding 
and  Elizabeth  his  wife,  and  the  siu-vivor  of  them,  and 
the  heirs  of  such  survivor,  according  to  the  covenant  in 
the  release  of  the  27th  of  February^  1713,  they  wodd 
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have  descended  to  the  said  Burgess  as  heir  at  law  on  the 

part  of  the  mother. 

And  we  do  certify  that  the  lat6  Lord  Chief  Justice 

concurred  with  us  in  opinion. 

M,  Wright 
Serjeants'*  Inny  -s  T,  Denison, 

May  29,  1754.  ^  M.  Forster. 


After  this  certificate  was  returned,  the  Attorney-Ge" 
neralj  on  behalf  of  the  crown,  filed  an  information,  in- 
sisting that  Sir  F.  Page^  by  the  deed  of  I7I8,  had  ho 
beneficial  interest  in  the  estate  in  his  own  right,  but  was 
a  mere  trustee  for  the  benefit  of  Mrs.  Harding,  or  her 
appointee  or  heir,  and  in  default  of  such  appointment  or 
heir,  that  he  was  a  trustee  for  the  benefit  of  his  Majesty, 
who  stands  in  the  place  of  such  heir,  and  that  the  pre- 
mises were  escheated,  and  that  the  representatives  of  Sir 
F.  Page  ought  to  convey  to  the  use  of  his  Majesty.     To 
this  there  was  an  answer  put  in,  and  issue  joined ;  and 
now  the  first  cause  came  on  again  for  further  directions, 
and  the  information  came  on  to  be  heard  at  the  same  time. 
The  Attomey-Generaly  the    Solicitor-Generaly  Mr. 
Sewelly  Mr.  Hoskins,  and  Mr.  Coa'e,  for  the  crown  (a). 
Mr.  Serjt.  Hetvitt  and  Mr.  Caldecot,  for  the  heir  ew 
J^arte  matema^  contended  that  the  case  was  different  from 
diat  which  was  argued  in  the  court  of  Kin^s  Bench,  by 
x^eason  of  the  trust:  that  Mrs.  Harding  was  to  be  consi- 
d^ered  as  having  taken  a  new  estate  by  purchase  from  the 
Carustees.  Dtjer,  134  a.  Carth.  140.      That  it  would  be  so 

(a)  There  is  a  remarkably     cheat  was,  however,  so  fully 

note  of  the  arguments  at 

.«  bar  in  the  JLord  Keeper's 

book,  and  a  less  exact 

in^m^^'sMSS.    As 

great  question  of  the  es* 


entered  into  in  the  very  ela- 
borate discussion  which  the 
case  unaerwent  from  the 
bench,  they  are  here  omitted. 
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if  the  trustees  had  actually  conveyed  the  legal  estate  to 
her,  as  it  was  a  rule  in  equity  that  what  ought  to  be  done 
is  looked  upon  as  done  (a). 

Lard  Mansfield,  C.  J. 

I  have  always  understood  it  as  settled  and  fixed,  that 
the  accession  of  the  legal  estate  to  the  equitable  does  not 
make  any  alteration  in  the  estate,  nor  will  a  conveyance 
thereof  from  the  trustees  to  the  cestuy  que  trust  be  a  re- 
vocation of  his  will.  Parsons  v.  Freeman  (6),  Sparrow  v. 
Hardcastle  (c),  founded  on  a  case  in  RoWs  Abr.  616,  pi.  3. 

Mr.  WUles^  Mr.  Perroty  Mr.  WUbrahamy  and  Mr. 
Aston^  for  the  defendant  Wheate. 

Lord  Mansfield,  C.  J*,  at  the  sitting  of  the  court  cm 
the  third  day,  none  of  the  counsel  for  the  defendant  hav- 
ing then  spoken,  except  Wiliest  said,  that  there  mij^t 
be  a  difference  between  the  coming  in  propter  delictum, 
and  in  consequence  of  the  original  right  of  ownership, 
taking  it,  that  there  could  not  be  a  forfeiture  of  a  trust 
under  the  stat.  33  Hen,  8.  It  was  a  question,  therefcure, 
whether  the  heir  of  a  felon  might  not  have  come  into 
equity  against  the  trustee  for  a  reconveyance — there  was 
no  determination  in  the  age  of  uses  that  the  heir  should 
not  have  it  ?  It  is  made  a  query  in  5  Ed.  4.  Bro.  title, 
Feofiment  to  Uses,  34. 


(a)  This  isj  what  Lord 
Tkurlorv  calls,  the  cant  ex" 
pression,  which  he  thinks 
should  have  been  abandoned. 
(1  JBra  C.  C.  237).  Ftdepar- 
ticularly  PuUeney  y.  Lord 
Darlington,  and  Mr.  //ar- 
grave's  argument  there.  Ed^ 
wards  v.  Lady  Warwick,  2 
P.  fV.  171.     Kelilcby  V.  At^ 


wood,  1  Fern.  298,  and  the 
notes  to  those  cases:  also 
Walker  V.  Denn,  2  Fes.jun. 
170. 

(b)Amb.ll5.  3  Alk.  751. 
1  WUs.  308. 

(c)  Amb.  22i.  3  Alk.  798. 
And  see  Walls  v.  FuUarUm, 
cit.  Doug.  718. 
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Secondly,  suppose  Brooke's  query  is  right,  and  equity  1767-9. 

will  not  execute  the  trust  in  &vour  of  the  heir  of  a  per-  Burgbsb 

son  attainted,  whether  the  right  would  not  have  re-  v. 

suited  to  the  creator  of  the  trust  ?     No  notice  was  how-  5?^^** 

ever  taken  of  these  observations  in  the  arguments,  owing,  Attornby- 

probably,  to  the  counsel  not  having  had  time  to  consider  Obnbrai. 

The  court,  being  divided  in  opinion,  took  time  to  con- 
sider till  this  day. 

The  Master  of  the  Rolls  {b). 

The  matters  in  question  between  the  parties  come  be-  24  Jan.  1759. 
fore  the  court  in  two  several  causes :  one  is  set  down  for 
further  directions  in  consequence  of  a  reservation  in  a 
decree  of  the  late  Lord  Chancellor ^  referring  a  case  and 
several  questions  to  the  judges  of  the  court  of  King^a 
Bench  for  their  opinion.  They  have  certified  their  opi- 
nion to  the  Lord  Keeper,  and  he  seems  inclined  to  con- 
firm that  certificate :  and  that  cause  is  now  set  down  for 
farther  directions. 

They  come  before  the  court  in  another  cause,  on  an 
information  filed  by  the  Attorney-General  on  behalf  of 
the  crown.     The  attorney  was  a  defendant  in  the  original 
cause ;  so  that  the  information  here  is  in  the  nature  of  a 
bill. 
The  case  on  which  the  matters  arise  is  this.    [Here  his 
honour  stated  the  case  very  minutely.] 
This  is  the  state  of  the  case,  of  the  cause,  and  of  the 
8^^%reral  claims  of  the  parties. 

^a)  Amb.  MSS.  coincided  with  Lord  Mans* 

^6)  Mr.  Christian,  in  his  Jield,    and    that    the    Lord 

^otes  to  Blackitone's  Com-  Keeper  determined  contrary 

meataries^  has^  by  a  mistake  to    both    their  learned   opi- 

*»»eryed  (Vol.  11.  p.  246),  nions. 

that  the  Master  of  the  Rolls 
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Nothing  18 
looked  upon  in 
equity  as  done, 
but  what  ought 
to  have  been 
done,  not  what 
tnigkt  have  been 
done. 


I  shall  now  proceed  to  consider  these  claims  in  order. 

First :  the  claims  of  the  plaintiff  Burgess  as  heir  at 
law  ej?  parte  matemd,  in  default  of  an  heir  ea?  parte  pa^ 
temd.  This  claim  I  see  no  ground  for,  considering  the 
certificate  of  the  judges,  which  Lord  Keeper  proposes  to 
confirm. 

The  questions  stated  for  B,  R,  have  left  the  point 
open  for  the  maternal  heir,  if  there  was  any  groimd  of 
right,  and  their  answers  have  effectually  precluded  him, 
in  case  he  has  no  equity.  And  what  ground  of  equity 
has  he  ? 

What  has  been  insisted  on  is  mere  matter  of  law,  and 
would  open  the  questions  again  which  are  concluded. 
For,  by  the  deed  of  I7IB,  it  is  held  he  took  nothing; 
that  the  trustee  thereby  took  the  legal  estate,'and  no  new 
use  was  created  by  Mrs.  Harditig, 

The  only  thing  suggested  by  that  side,  which  has  the 
colour  of  equity,  is,  that  Mrs.  Harding  might  have 
prayed  and  compelled  a  conveyance  from  the  tmslee 
whilst  she  lived,  by  which  she  would  have  been  seised  to 
new  uses ;  which,  in  default  of  hdrs  eoj  parte  paterna^ 
would  have  gone  to  the  heirs  on  the  part  of  the  mother: 
and  that  it  is  a  rule  of  equity,  ^^  That  what  ought  to  be 
done,  or  is  agreed  to  be  done,  is  looked  upon  as  done.^ 

Had  such  a  conveyance  been  executed,  it  would  have 
been  like  a  feofiment  and  re-feofiment,  and  have  made 
her  seised  of  a  new  use ;  but,  as  it  was  not  done,  the  con- 
sequences insisted  on  will  not  follow ;  for  nothing  is  looked 
upon  in  equity  as  done,  but  what  ought  to  have  been 
done,  not  what  might  have  been  done.  Nor  will  equity 
consider  things  in  that  light  in  favour  of  every  body ; 
but  only  of  those  who  had  a  right  to  pray  it  might  be 
done.  The  rule  is,  that  it  shall  be  either  between  the 
parties  who  stipulate  what  is  to  be  done,  or  those  who 
stand  in  their  place.     Here  Mrs.  Harding  never  prayed 
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a  conveyance,  and  one  cannot  tell  whether  she  ever  would ; 
and  the  maternal  heir  is  not  to  be  considered  as  a  privy 
in  blood,  but  a  mere  stranger. 

This  very  cause  warrants  the  distinction  here  taken, 
i.  e.  with  regard  to  the  mill,  &c.  mentioned  in  the  opinion 
on  the  last  question.  It  stands  thus:  Nicholas  Harding^ 
after  having  agreed  to  release  to  Chandler  the  equity  of 
redemption  of  a  moiety  of  the  mortgaged  premises,  agrees 
to  purchase  oi  Chandler  the  mill,  &c.  and  makes  Chandler 
stipulate  to  convey  these  premises  to  him  and  his  heirs, 
or  such  person  as  he  shall  direct.  The  equity  of  re- 
demption was  released,  and  then  Chandler  stipulates  to 
convey  to  Harding  and  his  wife  and  the  survivor  of 
them,  and  the  heirs  of  the  survivor ;  the  consequence  is, 
that  Mrs.  Harding  takes  this  estate,  not  as  the  old  use, 
but  by  purchase,  under  the  appointment  of  her  husband, 
which  enlarges  the  course  of  descent  beyond  that  of  the 
old  use.  And  since  what  is  covenanted  to  be  done  is 
considered  as  done,  the  mill  goes  in  a  course  of  descent 
(in  default  of  paternal  heirs)  to  the  heir  e<v  parte  matemd. 
In  the  deed  of  I7I8  there  is  nothing  like  such  a  covenant, 
nor  any  thing  which  shews  she  intended  to  enlarge  the 
course  of  descent.  Wherefore  under  these  circumstances, 
WkB  the  opinion  of  the  judges  is  proposed  to  be  confirmed, 
X  think  there  is  no  ground  for  the  claim  of  the  maternal 


Secondly,  The  next  claim  is  on  behalf  of  the  crown, 
which  there  are  two  preliminary  objections. 
First,  That  the  claim  of  the  crown  is  premature,  there 
^ing  no  office  found,  or  inquisition  taken,  to  find  a  title 
the  crown. 

There  are  cases  where  such  previous  steps  are  ne- 
cessary ;  where  the  crown  wants  to  make  a  seisiu*e,  and 
to  take  possession  of  the  freehold  and  inheritance,  there 
Vt»  title  must  appear  by  matter  of  record,  whether  judicial 
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An  inquisition 
will  not  entitle 
the  crown  to 
seize  where  there 
is  a  l^gal  title  in 
possession* 


or  ministerial)  or  whether  the  conveyance  itself  be  matter 
of  record,  or  matter  of  fact  founded  on  record.  This  is 
the  constant  barrier  between  the  crown  and  the  subject ; 
and  the  effect  of  it  is,  to  put  the  subject  on  interpleading 
with  the  crown  by  traversing  its  title,  or  setting  up  a 
better  in  a  monstrans  de  droit ^  or  petition  of  right.  The 
judgment,  if  the  subject  succeeds,  is  amoveai  manus ; 
but  be  loses  the  intermediate  profits  which  are  accounted 
for  in  the  exchequer.  4  Co.  55.  Ba^ter"^  Case,  7^- 
Finchj  325.  It  is  the  prerogative  of  the  crown  not  to 
interplead  with  the  subject  before  it  takes  possession;  but 
it  is  said,  may  not  the  crown,  where  it  has  a  legal  title, 
in  lenity  to  the  subject  waive  that  prerogative,  and  inter- 
plead with  the  subject,  as  one  subject  may  with  another  P 
It  is  clear  the  crown  may.  The  ofiice  is  circuitous,  ex- 
pensive, and  attended  with  the  loss  of  mesne  profits  to 
the  subject.  The  crown  may  refuse  to  alter  the  posses- 
sion till  the  right  is  determined,  and  only  proceed  by  in- 
formation of  intrusion,  even  where  it  has  a  legal  right, 
on  an  ofiice  which  may  warrant  a  seizure.  But  the  pre- 
sent case  is  stronger ;  for  if  a  finding  for  the  crown  had 
been  under  office  and  inquisition,  it  must  have  been  firuit- 
less,  ineffectual,  and  felo  de  ee:  it  must  have  found  all 
the  matters  aforesaid,  Mrs.  Harding^s  seisin ;  convey- 
ance  to,  and  legal  title  in  Page;  and  an  inquisition  will 
not  entitle  the  crown  to  seize  where  there  is  a  legal  title 
in  possession  in  another.  The  crown  might  have  recourse 
to  equity,  if  the  crown  has  any  equity. 

It  was  said  there  might  be  a  finding  for  the  crown  on 
an  equitable  title,  HoUand^B  case,  AleyUy  14,  but  there 
it  was  answered,  that  was  a  copyhold,  and  the  crown 
could  not  hold  of  a  mesne  lord.  It  is  true  that,  in  &ct, 
an  ofiice  was  foimd ;  but  an  amoveat  manus  was  awarded, 
not  on  the  merits  of  the  case  or  the  exceptions  there  taken 
to  the  venircf  but  an  objection  was  taken  by  the  court 
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itself  to  the  commission,  that  there  was  no  direction  for 
seudng.  This  was  an  objection  taken,  probably  on  a 
foresight,  that  as  to  the  merits  of  the  case  they  could  not 
succeed.  Lor^  Hale  was  of  counsel  for  the  crown  in 
Hollands  case,  and  he,  in  Sands*s  case,  Hard.  448, 
shews  that  the  only  remedy  for  the  crown  to  pursue  was 
by  bill  in  equity.  He  says,  the  king  could  not  have 
entered  in  point  of  law,  and  a  bill  of  intrusion  did  not 
lie,  and  the  only  proper  remedy  was  in  equity.  It  is 
properly  said,  that  the  estates  being  copyhold  might  be  a 
reason  why  the  equitable  remedy  was  not  pursued.  This 
case  is  rather  an  authority  to  justify  the  remedy  now 
pursued  by  the  crown,  than  one  to  found  an  objection 
on ;  therefore  the  objection  for  want  of  office  is  ground- 
less, and  a  bill  or  information  is  the  only  proper  remedy. 
Objection  second.  This  is  not  the  proper  court  for 
the  crown  to  institute  a  suit  in  ;  but  it  should  have  been 
sa  court  of  revenue. 

This  is  a  strange  objection  to  be  made  in  any  case : 
id  as  the  circumstances  are,  it  is  still  stranger  to  be 
L^e  in  this ;  because,  though  the  crown  may  insist  on 
l>^smg  sued  in  its  own  proper  court,  yet  it  may  sue  in 
^Iiat  court  it  pleases.  Finch,  84.  It  may  bring  a  qtiare 
*^999pedity  or  writ  of  escheat  in  B.  R.  it  may  have  a  qtiare 
i^^mpedit  in  B.  R.  though  there  has  been  a  recovery  in 
C7^  B.  But  it  is  yet  more  extraordinary  in  this  case,  as 
tl^c  crown  might  have  made  the  objection,  and  yet  waived 

• 

^^9  and  filed  its  information  in  the  same  court  where  the 

^^^^ise  was  instituted,  otherwise  aU  the  proceedings  in  the 

^^'^'iginal  cause  had  been  fruitless,  and  the  crown  might 

1^3.^6  then  gone  into  the  Exchequer:  in  return  for  which 

it^dilgence  this  objection  is  now  made.     But  if  any  one 

else  could  have  made  the  objection.  Burgess  cannot ;  for 

"^  brought  the  crown  here  first,  and  so  is  estopped. 

In  Sir  John  Wiarden's  case,  before  Lord  Talbot,  there 
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1759.  was  an  objection  for  want  of  jurisdiction  herC)  and  that 

BuROBBfl        *^^  matter  was  properly  triable  at  law  ;  but  it  being  dis- 

V,  closed  that  he  had  filed  a  cross  bill,  the  court  did  not 

m?^^^*       enter  into  that  objection,  but  said  the  defendant  had 

Attorney-     ^^^^  a  jurisdiction.     This  brings  me  to  consider  the 

GsNBBAL       merits  of  the  claim  of  the  crown  (a). 

Wh^a  "^^^  great  Question  is,  Whether  the  crown  has  a  right 

Filinff  a  cross       ^  *  conveyance  of  the  legal  estate  from  Mrs.  Hardin^z 

bill  prevents  any  trustee,  as  an  equitable  escheat  by  the  death  of  Mrs. 

junsdiction.  Harding  without  heirs,  on  the  part  of  the  father,  from 

whom  the  estate  descended  to  her. 

I  shall  consider  the  right  of  escheat  in  three  lights. 
1st.  In  what  situation  it  stood  in  respect  to  conveyances 
at  common  law  before  the  invention  of  uses.  2dly.  In 
what  situation  it  stood  in  irespect  to  conveyance  to  uses 
before  the  statute  of  uses  was  made.  3dly.  How  it 
stands  since  the  statute,  and  now,  with  regard  to  trusts. 
The  result  and  application  of  the  whole  will  decide  the 
question  how  far  the  crown  is  or  is  not  in  equity  entitled 
to,a  conveyance  from  a  trustee,  or  those  in  his  place. 

In  treating  these  points  one  might  expatiate  into  s 
curious  field  of  learning  from  the  writers  on  allodial  and 
feodal  property;  but  as  the  doctrine  of  tenures  was  never 
wholly  adopted  into  our  constitution,  the  different  period* 
of  our  laws  cannot  be  accounted  for  from  a  strict  noticD 
offends;  so  that  it  would  be  perplexing  the  case  to  go 
into  the  general  learning :  I   shaU  therefore  have  only 
recourse  to  it  occasionally,  so  &r  as  I  iSnd  by  our  own 
writers  that  it  is  now  adopted  into  our  constitution.      In 
other  respects  that  law  is  of  no  more  use  than  the  Romin 
law;  it  serves  for  ornament  and  illustration. 

First.  Consider  how  escheats  stood  at  common  law  be- 
fore uses  were  invented. 

(o)  Vide  Roupc  v.  Atkinson,  Bunh,  162.     12  Ca  78* 


GASES  IN  CHANCERY.  191 

An  escheat  was  in  its  nature /^odcr/.      A  feud  was  the  1759. 

right  which  the  tenant  had  to  enjoy  lands,  &c.,  render-  b^^^^^ 
ing  to  the  lord  the  duties  and  services  reserved  to  him  by  v. 

contract.     On  the  other  hand,  a  right  remained  in  the  Wheatk. 

lord  (after  a  grant  made)  called  a  seignort/y  consisting  of  Attorney- 

services  to  be  performed  by  the  tenant,  and  a  right  to  General 

have  the  land  returned  on  the  expiration  of  the  cnrant  as       xtt   ^" 

^  ^  Wheatb. 

a  reversion :  a  right  afterwards  called  an  escheat.      And  ^^  escheat  was 
as  the  grant  was  more  or  less  extensive,  the  reversion  was  in  its  nature  feo- 
more  or  less  remote;  for  the  feuds  were  sometimes  tem-  fgufj  of  heirs  the 

porary,  sometimes  hereditary ;  and  a  temporary  one  ended  '*"<^j  strictly    ^ 

-  ,    ,      ,       ^.     __  r^     ,  1  speaking,  re^ 

on  the  grantee  s  death.    Sir  Henry  Spelman  takes  notice  verted. 

only  of  hereditary  feuds,  nor  do  our  own  laws.     And 
though  it  may  seem  a  paradox  to  modem  earg,  a  feoff- 
ment to  A,  and  his  heirs  did  not  pass  a  fee  simple  ori- 
pnally  in  the  sense  we  now  use  it,  but  only  an  estate  to 
be  enjoyed  as  a  merum  benefieium,  without  the  power  of 
alienation  in  prejudice  of  the  heir  or  the  lord.      And  the 
heirs  took  it  successively  as  an  usufructuary  interest; 
and  in  defiiult  of  heirs,  the  land  escheated,  or  reverted, 
strictly  speaking.     If  there  was  an  heir,  and  by  legal  im- 
pediment he  could  not  take,  the  land  escheated.     Brae- 
tow,/(i.  23  a.  46  Edto.  3.  pL  4.     Bro.  Escheat.  pL  2. 

In  short,  the  reverter  took  place  when  the  grant  ex- 
pired naturally,  and  the  heirs  failed  in  length  of  time. 
In  case  ot  escheat  it  was  cut  off  by  civil  law  impediment, 
aind  was  an  accidental  determination  of  it.   The  heir  took 
Vy  purchase,  and  independent  of  the  ancestor :  he  could 
Aot  alien,  nor  could  the  lord  alien  the  seignory  without 
the  consent  of  the  tenant.     Afterwards  the  right  of  the 
lord  gradually  underwent  several  variations,  which  tended 
to  diminish  the  interest  of  the  heir  and  the  lord,  and  to 

• 

'J'KJrease  that  of  tenant.     So  is  Spelman.  c.  1.  _.  .   > 

«    ,.        .         F'"'  variation 
The  first  variation  was  when  the  power  of  alienation,  when  the  power 

^A  leave  of  the  lord,  was  introduced ;  then  the  heir  no  il^^!^^"^^^ 

duoed. 
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1759.  longer  took,  independent  of  the  ancestor,  bat  what  the 

T^^^  ancestor  pleased  to  leave  him,  and  by  descent  from  him. 

V.  In  BractofCs  time  a  doubt  arose  how  the  heir  took;  some 

^  Tn.^'*'       thought  he  was  co-enfeoffed  with  the  ancestor,  and  that 
Attobney-     ^^  *^^^  ''^y  purchase  from  the  donor:  others  held  (which 
Genbral      opinion  prevailed  in  Bracton*s  time),  that  he  took  hf 
jjr^  ^'  descent.     This  accounts  for  what  is  said  in  2  Inst  336, 

that  aformedon  in  descender  did  not  lie  at  <»mmon  law 
of  an  estate  tail,  because  the  issue  took  by  descent.  But 
though  he  lays  down  the  law,  he  does  not  give  the  lea- 
soil ;  therefore,  if  the  ancestor  aliened,  the  heir  was  de- 
feated, and  the  efiect  to  the  lord  was  only  in  the  chance 
of  the  escheat  from  the  change  of  the  tenant :  vis.  fitm 
grantee  to  alienee. 

Aliraadon  with-       The  next  step  in  favour  of  the  tenant  was  to  aHen 

out  hcencey 

where  the  word    without  licence ;  for  which  purpose  a  larger  grant  was 

miigns  in  the        necessary,  i.  e.  to  him,  his  heirs,  and  assigns.  This  gave 

the  standing  right  of  alienations.  Bracton^  L  2.  c.  6.  §  1. 
foL  17*  So  the  tenant  could  alien  and  change  the  escheat, 
and  the  lord  was  obliged  to  warrant  such  alienee.  The 
only  restriction  on  the  tenant  was,  that  he  could  not  pre- 
judice the  lord  by  lessening  the  services  reserved.  Brae- 
ton,  fol.  23  6. 

Alienation  with-        The  next  privilege  to  the  tenant  was,  that  he  might 
out  the  word  ,.  -  .  ,  ,.  1   i_-     «    • 

gutign*.  ^^^^  where  the  grant  was  only  to  him  and  his  hem. 

2  Inst.  66,  gives  the  reason  that  such  tenant  was  not  to 

be  restrained  from  alienation.    It  was  against  the  nature 

and  purity  of  an  estate  enfeoffed  at  common  law.      This 

was,  in  effect,  only  a  right  of  alienation  sans  notice. 

Rirfjt  to  charge         The  next  step  affected  the  right  of  escheat,  which  was 
and  encumber.  _  ,.        ,  ,  ,.  ,         »^>i 

not  only  to  ahen,  but  to  charge  and  incumber  the  feud; 

and  the  lord  was  to  take  it  subject  to  such  incumbrances 

Wright,  Ten.  117.      Spelm.  21.  23.      Bract.  3«2.  §  8. 

This  power  of  incumbering  was  more  prejudicial  to  the 

right  of  escheat  than  the  power  of  alienation  was.     T^hat 


CASES  IN  CHANCERY.  193 

9tlj  changed  the  chance ;  but  by  the  incumbrances,  more  1759. 

or  less,  the  escheat  was  in  proportion  defeated :  however,        ^  ^^>r^ 
it  was  still  only  subject  to  the  acts  of  the  tenant.  t;. 

The  lord's  right  was  still  further  affected  by  acts  of  Wbheatb. 

parliament  and  judicial  determinations,  which  subjected  Attobney- 

the  land  not  only  to  the  acts  of  the  tenant,  but  of  the  law  General 

on  the  tenant's  account.     Stat,  Westm.  2.  subiected  the       xtr  ^' 

**  Wheats. 

moiety  of  the  tenants  land  to  elegit ;  Statutes  MercJiant  j^^^  of  oarlia- 
and  Staple  (13  E.  1.  and  27  £.  3.)  affected  the  whole  ment  and  judicial 
feud  for  the  tenant's  debt,  even  in  the  hands  of  the  heir. 

Bro,  Dower,  pL  64.  It  became  also  subject  to  the  Dower, 
dower  of  the  wife.  The  books  have  omitted  the  title  of 
original  reverter,  but  the  escheat  is  said  to  be  a  compen- 
sation to  the  lord  for  the  loss  of  services.  Quia  homngitim 
et  servitium  amiait.  So  is  F,  N.  B,  tit.  Escheat,  A. 
The  right  of  reverter  is  quite  omitted  out  of  the  defini- 
tion :  this  before  the  invention  of  uses. 

Secondly.  How  escheats  stood  after  the  introduction  Escheats  after 
of  uses,  when  the  tenant  might  sever  the  legal  from  the  ^n^Ies!^  uctwn 
beneficial  interest.  Then  the  two  interests  were  considered 
•JI8  two  distinct  sorts  of  property  in  different  persons.  The 
<X8tuy  que  tise  was  no  longer  tenant  at  law,  nor  was  the 
land  liable  to  be  subject  to  his  incumbrances  as  dower, 
execution,  &c.  Chudleigh\  Case.  But  though  the 
land  was  not  liable  at  law  on  account  of  the  cestuy  que 
^dse^  yet  it  was  still  liable  on  account  of  the  feoffee  to 
Uses.     Bro.  Feoffment  to  Uses,  pi.  10.  Poph. 

This  defeated  the  creditors  of  cestuy  que  use,  and  was 
^Vnind  inconvenient.  Persons  having  actions  against  him 
'^^ere  defeated;  tenancy  by  dower  and  by  curtesy  was 
^cne ;  and  therefore  several  statutes  in  favour  of  creditors 
ipvere  made  to  restore  all  the  claims  against  cestuy  que 

%8e.     Bacon,  vol.  II.  of  Uses.  Statutes  made  to 

^  restore  the  jfruits 

Thus  4  H.  7«  19th  H.  7-  c.  15.  and  others  were  made  of  tenure,  but 

restore  the  fruits  of  tenure,  to  the  lord  against  cestuy  "5*"^  *°  restore 
^OL.  I.  o  escheat. 
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BUROESS 
V. 

Wheats. 
The 

ATTOHklSY- 

Obnerai« 

V. 

Wheat*. 

After  the  statute 
of  uses. 


Equity  as  old  as 
JBradonm 


When  once  a 
trust  became  the 
object  of  equity, 
the  same  gpvem- 
ing  principles 
were  observed  in 
trusts  as  before 
iauses. 


qne  use,  as  wardship,  heriot,  relief;  yet  none  were  tnade 
to  restore  the  loss  of  escheat,  which,  as  Spelman  observes, 
was  not  only  the  fruits  of  tenure,  but  the  very  tree  itself. 

Thus  it  was  till  the  making  of  the  Statute  of  Uses : 
that  statute  united  them,  but  they  still  continued  under 
the  name  of  trusts,  as  a  divided  interest.  Tt  was  done  by 
limiting  the  use  to  the  fcoSee,  who  was  declared  a  trustee ; 
there  was  one  use  which  the  statute  did  execute, -and 
another  which  it  did  not :  so  trusts  succeeded  uses.  AH- 
nsque  et  idem  nascitur.  And  as  a  use  could  not  be  on  a 
use,  it  took  the  name  of  a  trust ;  and  as  the  law  would 
not  meddle  with  a  use  on  a  use,  equity  therefore  does. 

This  brings  me  to  consider  the  nature  of  this  use  with 
respect  to  an  escheat.      It  has  been  contended,  on  the 
part  of  the  crown,  that  equity  is  to  be  considered  as  a 
thing  of  yesterday ;    that  trusts  were  not  come  to  any 
maturity,  nor  governed  by  any  settled  principles,  even  i 
I7I8 ;  that  it  was  left;  to  the  judge  in  equity,  whether 
observe  the  rules  of  law  with  respect  to  uses,  or  to 
from  them ;  that  as  to  tenancy  by  curtesy,  and 
in  dower,  equity  differed  from  itself     All  this  is  to 
considered  ;  and  part  of  it  is  a  melancholy 
of  a  court  of  equity. 

As  to  its  pedigree,  one  may  with  pleasure  observe 
equity  is  as  old  as  Bracton,  who,  fo.  23  &., 
bow  it  would  be  secundum  (squitatem,  and  how 
rigorem  juris.     When  once  it  existed,  it  must  hav«  i 
rules  and  principles  like  other  artificial  systems :  it 
not  a  perfect  system.      New  cases  begat  new,  bat  »• 
contradictory  rules  to  the  old  ones.     Wben  once  a 
became  the  object  of  equity,  the  same  gov«iiing  principk^^^^ 
were  observed  in  trusts  as  before  in  uses.      The  an 
as  to  the  outlines  of  each  is  apparent.     Bacoviy  Law 
Uses,  57. 

Uses  took  place  from  a  reasonable  cause,  to  give 
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power  to  dispose  of  their  own;  so  did  trusts  from  the  1759. 

convenience  of  families.     This  was  the  only  motive  that        •n^'^^^ 

^  Burgess 

saade  mankind  endure  uses  and  trusts.    Bacon,  80.     A  v. 

conveyance  with  consideration  without  notice  bars  a  trust;       Whleatb. 

80  did  it  an  use.     2  Roll.  Rep.     But  it  is  not  barred  in  Attobney- 
trustees^  hands,  or  in  the  hands  of  purchasers,  with  notice       General 

or  without  consideration.  ^„  ^' 

Wheats. 

As  to  the  construction  of  trusts,  the  intention  of  a  per-  r^^  intention  of 
son  creating  a  trust   chiefly  governs  where  not  against  a  person  creating 
good  policy  in  its  construction.     Hard.  494.     Bacon,  *J9.  governs  where 
So  it  was  as  to  uses.     Trusts  and  uses  not  only  agree  in  "^f.  against  good 

DoilCV 

these  particulars,  but  in  the  different  construction  of 
deeds  in  law  and  equity.  At  law  the  l^al  operation 
controls  the  intent,  but  in  equity  the  intent  controls  the 
Isgal  operation  of  the  deed.  It  is  hot  sufiicient  to  single 
<mt  a  few  instances  and  exceptions,  which  no  nde  is 
irithout ;  and  which,  besides,  in  this  case,  I  think,  are 
sufficiently  accounted  for  otherwise. 

But  it  is  said,  the  rule  of,  uses  was  narrow  and  incon- 
wenient,  and  that  equity  adapts  to  trusts,  not  so  much  the 
rule  of  uses,  as  the  consequences  of  law.  That  trusts 
ure  aliaiable,  will  descend  ab  intestato,  and  be  liable  to 
ud  capable  of,  the  same  limitations  and  successions ;  are 
valid  and  void  on  the  same  principles  (except  the  case  of 
3awer,  which  proves  the  rule) ;  and  that  in  tenancy  by 
^nrtesy,  equity  agrees  "with  the  system  of  law. 

These  are  objections  all  founded  on  one  principle.  The  The  analogy  be- 

malogy  must  be  confined,  both   in  uses  and  trusts,  to  ^^g^g  ^^g^  y^e 

liose  cases  where  they  are  considered  as  distinct  from  confined  to  those 
I-      1       1  •        1  11  1  i»  11    cases  where  they 

rlie   legal  estate ;  in  other  cases  both  uses  and  trusts  tall  are  considered  as 

wothin  the  rules  of  law  :  this  is  reasonable,  because  there  distinct  from  the 

legal  estate,  m 
8  no  necessity  of  departing  from  them.     It  is  said  they  other  cases  they 

ixe  both  alienable  by  like  conveyances,  &c. ;  but  this  does  f^frSwrnaw. 

Eiot  prove  equity  in  construction  of  trusts  to  go  by  a 

different  rule  from  the  law  in  construction  of  uses ;  for 

o  2 
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Wheate. 


uses  went  by  this  rule,  and  equity  would  not  vary  firom 
the  law  unnecessarily. 

Anderson  says  in  Chtidleigh^s  case  {BacoUy  78«)  («) 
there  may  be  a  possessio  fratris^  of  an  use.  It  is  no 
more  than  saying  that  the  chancellor  held  consultation 
with  the  rules  of  law,  where  there  was  no  reason  to  go 
against  them.  The  instaq||ilr  prove  the  agreement  be- 
tween uses  and  trusts ;  they  agree  with  the  legal  system. 
And  the  case  of  tenant  by  the  curtesy  is  an  exception  to 
this  rule.  Equity  does  allow  a  tenant  by  the  curtesy  of 
a  trust  contrary  to  the  rules  of  law.     Perkins j  69.  §  349. 

and  499.  §  45?. 

But  this  instance  of  deviation  is  not  to  be  argued  upon 
to  consequences :  it  seems  to  have  prevailed  unaccount- 
ably, and  against  the  opinion  of  the  judges  themselves* 
It  seems  to  have  taken  its  rise  in  Lord  Samera's  time, 
Prec.  Can.  65.  (6).  In  Snell  v.  Clay,  2  Vem.  30*. 
tenancy  per  curtesy  was  allowed  of  a  trust,  though  there 
was  an  outstanding  term.  Brown  v.  Gibbs,  Free  Can. 
97.  In  Banks  v.  Sutton,  2  P.  W,  7OO,  Sir  Joseph 
JekyU  makes  an  observation  upon  Lord  Sbmers  avoiding 
the  authority  of  his  own  determination ;  and  that  he  in- 
timated a  disapprobation  of  his  own  distinction  between 
a  use  and  a  trust.  Sweetapple  v.  Bindon,  2  Vem.  636, 
was  the  next.  Taken  for  granted  that  there  wais  no 
tenant  per  curtesy,  or  in  dower,  of  a  trust.     It  is  true, 


(a)  This  is  a  mistake;  the 
passage  is  as  follows :  "  An* 
dersofiy  C.  J.,  in  the  argument 
of  the  same  case^  did  truly 
and  profoundly  contest  the 
vulgar  opinion  collected  from 
5  E.  4.  that  there  might  be 
possessiojratris  of  a  use ;  for 
he  said  that  it  was  no  more 


but  that  the  chancellor  would 
consult  with  the  rules  of  law^ 
where  the  intention  of  the 
parties  did  not  especially  ap- 
pear." Bac.  on  Uses^  11- 
vide  Mr.  Rowers  note  on  thi^ 
point,  10. 

(b)  Lady  Radnor  v.  Roihe^ 
ram. 
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Lord  Keeper  Wright  held  otherwise,  and  allowed  a  tenan- 
cy per  curtesy  of  money  to  be  laid  out  in  lands.  I  think 
this  precedent  does  not  seem  fit  to  be  followed,  because  the 
will  on  which  that  determination  was,  admitted  a  doubt 
whether  the  wife  was  tenant  in  tail  (a).  It  is  mentioned 
in  Pr.  Ch.  536.  This  h^^^^orrelate  to  the  time  of  her 
dying,  the  brothers  and  sinR  then  living.  In  Banks  v. 
Sutton^  Sir  Joseph  Jekyll  does  not  approve  any  where 
of  Sweetapple  v.  Bindon,  And  though  he  held  the  wife 
dowable  there  of  an  equitable  estate,  yet  he  did  it  on 
particular  reasons ;  because  it  was  a  trust  created  by  the 
ancestor  of  the  husband,  and  not  the  husband  himself. 
This  is  too  precarious  reasoning  to  go  upon.  The  hus- 
band found  the  estate  subject  to  the  trust  created  by  the 
ancestor.  Who  can  say  that  he  intended  the  wife  not  to 
be  dowable?  Who  can  say  that  if  he  had  not  found  the 
estate  under  a  trust,  he  might  not  have  created  such  a 
trust? 

The  next  endeavour  was  to  bring  the  husband  down  on 
a  par  with  the  wife ;  but  this  was  denied  in  Chaplin  v. 
Chaplifij  3  P,  W.  229.  Attorney-General  v.  Scott  (6), 
and  in  Godwin  v.  Winsmore  (c),  by  Lord  Hardwickey 
1742-3.  Casbomey,  Scarf e{d).  Husband  denied  to 
be  tenant  per  curtesy  by  Sir  Joseph  Jekyll^  but  that  was 
reversed.  It  is,  I  own,  almost  a  reproach  to  a  court  of 
equity;  but  shall  not  equity,  therefore,  follow  the  rule 
of  uses  ?  Shall  it  make  another  rule  deviating  from  that? 
I  think  there  ought  to  be  a  conformity  between  trusts 
and  uses ;  and  that  this  case  of  tenancy  per  curtesy,  which 
is  different,  ought  to  be  the  only  one,  and  that  there  the 
1x>unds  are  fixed.     Hard.   494.     Attorney-General  v. 


1759. 
Burgess 

V. 

Wheats. 

The 
Attorney- 
General 

V. 

Wheats. 


.  (a)  It  being  an  executory 
case^  to  be  laid  out  in  land, 
and  settled. 


(b)  For.  138. 

(c)  2  Atk.  625. 
{d)  1  Atk.  603. 
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Scott.  Lord  Caventrj^B  case.  Equity,  in  detenniiiiiig 
trusts,  has  observed  the  rules  of  law  touching  uses,  unless 
there  was  a  reason  to  the  contrary:  and  the  instance  of 
tenant  per  curtesy  does  not  ftimish  any  reason  (a). 

Having  considered  the  right  of  escheat,  and  how 
affected  at  common  law  bj^Kinveyances  to  uses,  and 
since  upon  trusts,  I  shall  nHTapply  the  rules  and  prin- 
ciples collected  from  the  foregoing  considerations  to  the 
case  in  question,  and  see  what  conclusion  arises  fitmi 
thence,  and  how  far  the  conclusion  that  I  shall  draw  is 
warranted  by  law  and  reason.  And  under  this  head  I 
will  consider  what  arguments  have  been  urged  against  it 

Suppose  Mrs.  Harding^  feoffee  at  common  law  of  a 
trust  estate,  had  aliened  to  Sir  F.  Page,  she  would  have 
substituted  him  as  an  alienee  instead  of  herself  for  services 
and  escheat.  If  an  escheat  had  fidlen  which  depended 
not  upon  her  delinquency,  would  the  lord  have  been 
entitled?  This  is  clear.  Suppose  Mrs.  Harding  at- 
tainted of  treason  or  felony,  the  lord  would  not  have  been 
entitled;  but  the  crown  says  she  had  reserved  to  herself 
the  equitable  interest. 

It  will  be  necessary  then  to  consider  how  the  crown 
would  be  affected  by  a  use,  supposing  it  had  been  a 
feoffinent  to  use,  made  to  Sir  F.  Page:  would  the  lord^s 
condition,  with  respect  to  an  escheat,  have  been  bettered 
by  such  a  conveyance  at  common  law?  I  think  it  would 
have  been  worse :  he  would  not  have  been  entitled  to  an 
escheat  on  Mrs.  Harding^s  felony. 

6  Ed,  4>.  pL  18.  fo.  7  b.  is  an  authority  in  point  against 
the  lord^s  claim,  and  questions  who  should  have  it  If 
the  lord  is  at  law  entitled  to  escheat  on  death  withoat 

(a)  Lord  Rosslyn  called  it  viUcy  1  Bro.  C.  C.  326.    Vide 

the  anomalous  case^  and  not  also  Forder  v.  Wade,  4  Bro. 

the  rule^  that  the  wife  shall  C.  C.  525. 
not  have  dower.  Dixon  v.  Sa- 
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lieirs,  or  attainder  of  feoffee  to  uses,  and  not  on  the  death, 
&c.  of  ceatuy  que  use,  it  strengthens  the  authority  of  the 
case;  that  if  it  had  been  determined  otherwise  in  &vour 
of  the  lord,  it  would  have  given  him  a  double  chance  for 
his  escheat. 

Brooke^  pi.  34,  agrees  tl^lord  shall  not  have  it,  nor 
the  heir  (by  reason  of  comiption  of  blood),  and  that 
feoffee  shall  retain  it  to  bis  own  use.  And  though  this 
is  introduced  by  an  ideo  \>idetur  in  a  modest  manner,  yet 
many  of  his  opinions  are  so  introduced,  and  have  ge- 
nerally been  thought  of  very  great  authority.  Lord 
BacoHj  79}  confirms  it ;  for  he  says  the  lord  shall  not 
have  it,  because  he  has  a  tenant  by  title :  and  then  differs 
from  Brooke,  who  gives  it  to  the  feoffee  for  his  own  use, 
and  says  the  feoffee  shall  retain  it  either  in  pios  ususy  or 
the  will  of  the  feoffer.  This  seems  to  arise  from  an  old 
notion,  that  a  man's  estate  should  be  disposed  of  in  pioe 
u$us  (when  there  was  no  owner),  in  like  manner  as  the 
ordinary  used  to  take  an  inte^tate'^s  effects  pro  salute 
anim€d.  But  Brooke'^  notion  is  not  so  strange,  even  by 
Lord  Bacon^s  own  account. 

From  these  authorities  it  is  clear  that  if  Mrs.  Harding 
had  been  ceatuy  que  use,  and  attainted,  the  lord  would 
not  have  been  entitled  to  the  escheat.  How  then  does 
the  case  stand  as  a  trust  P  It  is  clear  that  the  crown,  at 
law,  is  not  entitled  in  case  of  a  use.  Then  if  trusts  in 
equity  are  analogous  to  uses  at  law  (and  \  think  they  are), 
neither  wiQ  the  crown  be  entitled  in  case  of  a  trust  in 
equity:  yet  the  question  will  not  merely  depend  on  that 
«nalogy,  but  on  other  arguments  and  authorities  in  point. 

Sir  George  Sand^''6  case  (a)  is  in  point,  and  that  and 
'the  d  Ed.  4.  mutually  strengthen  each  other.  Freeman 
Mb  rather  more  accurate  than  Hardre$.    As  Lord  Hale 
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(a)  Hard,  402.     2  Frcem.  129. 
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had  an  analytical  head,  it  will  give  a  clearer  idea  of  the 
strength  of  his  argument  to  give  an  analysis  of  it.  He 
first  states  several  cases  where  trusts  are  forfeited,  as  foir 
treason  by  statute ;  for  alienage  by  prerogative ;  for  a 
debt  to  the  crown,  partly  by  statute,  partly  by  preroga-' 
tive,  and  partly  by  cursua-  scaccharii,  or  the  course  of 
revenue.  Then  he  distinguishes  these  cases  from  an 
escheat,  as  founded  on  a  different  ground,  for  want  of 
tenant.  Then  he  goes  to  a  term,  and  gives  reasons  why 
a  trust  of  a  term  cannot  be  forfeited.  Then  comes  to  his 
conclusion :  if  not  a  chattel,  then  not  forfeitable ;  if  a 
chattel.  Freeman  never  had  it  to  forfeit.  I  think  this 
good  sense  as  well  as  good  law. 

As  to  the  inheritance,  the  lord  is  entitled  to  servicer 
while  the  tenant  has  the  land ;  when  there  is  no  tenant 
to  perform  the  one,  or  hold  the  other,  the  lord  shall  have 
it.  Here  is  a  tenant  dejure  to  perform  them,  and  so  no 
forfeiture.  Trinity  College  v.  Browne  1  Vem.  441,  goes 
on  the  same  principle.  Tlie  legal  tenant  was  then  livings 
therefore  the  best  beast  of  cestuy  que  trust  not  liable. 

Some  objections  were  made  to  Sands\  case:  it  was 
said  to  be  a  compassionate  case.  Much  may  be  said  of 
the  charity  of  Lord  Hale.  He  was  obliged  to  mention 
the  relations  of  the  person  murdered ;  but  I  meet  with  it 
only  once :  so  far  is  he  from  including  any  thing  to  con- 
ciliate the  passions  of  mankind  as  an  ingredient  to  his 
determination.  It  was  said  he  was  a  young  judge :  he 
had  at  that  time  a  great  deal  of  experience,  and  his  abili-' 
ties  were  very  great.  I  have  seen  determinations  of  the 
commissioners  during  the  interregnum^  that  do  him  great 
honour.  The  case  of  Sir  George  Sands  was  depending  a 
great  many  years ;  argued  by  very  great  men  (Po^cA. 
'  17  Car.  2.  and  Mic,  20  Car,  2.) ;  which  adds  weight  to 
the  authority.  21  Car,  2,  Hale  and  Trevor  gave  their 
opinions.     It  is  said  that  only  ttvo  judges  gave  opinions; 
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but  no  one  can  suppose  that  there  were  but  two  judges  1759. 

during  four  years  in  that  court.     If  they  differed,  Hale       -n^^^ 
would  never  have  given  his  opinion  without  mentioning  d, 

it.     In  his  Pleas  of  the  Crown  (a),  he  says  it  was  und       Wheate. 
voce  resolved,  so  no  doubt  but  all  the  judges  of  the  court     Attobnbt- 
concurred.     It  plainly  appears  it  underwent  his  serious       General 
consideration,  on  second  thoughts,  by  the  manner  he       ^  ^' 
arranges  his  argument  in  his  Pleas  of  the  Crown,  different 
from  what  he  did  before. 

It  is  said  Hale  goes  on  wrong  principles,  for  right  of 
escheat  is  not  founded  on  want  of  a  tenant^  but  of  an 
heit ;  and  as  an  heir  was  wanting,  that  the  estate  should 
have  escheated.    But  I  think  escheat  not  founded  on  want  Right  of  escheat 
of  A«r,  but  oi  tenant  to  perform  the  services :  Fitzherherty  ^^^^  ^f  ^^  y^^^ 
who  is  most  accurate,  expressly  puts  it  upon  that  footing,  hut  of  a  tenaat 
Some  books  may  use  the  expression  ^^  for  want  of  heirs'";  services. 
but  I  believe  its  promiscuous  use  is  owing  to  this,  that 
before  the  power  of  alienation,  want  of  tenant  and  heir 
was  the  same  thing,  for  at  the  death  of  the  ancestor  none 
but  the  heir  could  be  tenant. 

Another  objection  is,  that  Hale  supposes  the  land  will, 
on  the  trustee's  attainder,  or  death  sans  heir,  escheat  to 
the  crown,  discharged  of  the  trust ;  whereas  in  equity  it 
will  be  liable  to  the  trust.  And  then  it  is  said,  if  the  lord 
takes  the  estate  subject  to  the  trust,  he  ought  to  have  in 
return  a  reciprocal  benefit  on  the  death  of  cestuy  que  trust 
without  heir.  I  think  this  position  and  inference  not 
warranted  by  any  judicial  determination.  Pawlett  v. 
Attomey^Generaly  Hard.  466.  Geary  v.  Bearcrofty 
Cart.  &Jj  and  Bales  v.  England,  Free.  Can.  200,  are 
cited  to  support  it 

The  first  I  shall  consider  by  and  by ;  the  others  are  Gea^  v.  ^Mr- 
mere  dicta  of  judges,  collateral  and  foreign  to  the  matter  *^'^* 

(a)  Vol.  I.  p.  249. 


^ 
\ 


803 


CASES  IN  CHANCERY. 


1759. 


BUBGESS 

v. 
Wheats. 

The 
Attorney- 
General 

V. 

Wheats. 


Ealei  V.  England, 


in  question.     In  Carter,  &Jy  the  question  was,  who  should 
be  considered  as  occupants.     As  to  what  Bridgman  says 
in  Geary  v.  Bearcroft,  the  whole  must  be  taken  tc^dier. 
The  other  three  judges  had  urged  the  argument  ab  in^ 
convenientij  and  Bridgman  answers  them.     They  said^ 
a  man  conveys  lands  to  trustees,  and  they  commit  felony^ 
his  lands  shall  be  forfeited,  though  he  may  have  relief  iik> 
equity.     Bridgman  says,  though  equity  may  relieve,  yel^- 
we  must  not  take  prejudice  from  equity  against  argumontfl^- 
at  law.     The  equitable  point  is  not  the  opinion  of  Lord — 


Bridgman,  it  is  only  anticipating  an  equitable  objectioiki — 
that  might  be  made  against  it     Whoever  looks  int 
Geary  v.  Bearcroft  will,  nine  out  of  ten,  be  of  o] 
with  the  three  judges  against  Bridgman.     Now  if  he  wi 
mistaken  in  his  legal  point,  it  is  more  likely  that 
should  in  equity,  being  recently  brought  into  that 
from  being  a  chamber  conveyancer;  and  on  a  writ 
error  in  B.  R.  brought  on  BridgmarCn  opinion,  the 
affirmed  the  judgment  of  the  three. 

As  to  Pr.  Chan.  200,  Eales  v.  England,  the  same  ex^ 
pression  is  not  in  Vernon,  and  this  was  a  very  extraoidi- 
nary  medium  of  proof,  of  which  no  precedent  had  ev< 
been  before  him ;  it  is  proving  ineertum  per  ceque  incer^ 
turn,  if  not  multo  incertiu^.    Both  the  sayings  of 
man  aforesaid,  and  of  Trevor  here,  have  not  the 
relation  to  the  matter  in  question.     In  this  last  case 
question  arose  upon  the  death  of  a  trustee  for  ^300» 
the  life  of  the  testator,  whether  the  .f  300  legacy 
lapsed.     Lord  Trevor  might  have  used  many  more 
lar  and  certain  instances.     Pitt  v.  Pelham{a)  must 
occurred  to  him,  where  it  was  held,  that  the  death 
trustee  could  make  no  alteration  in  respect  of  the  beni 
ficial  interest:  instances  where  trustees  for  payment 


(a)  1  Ch.  Ca.  177.    1  Ch.  Rep.  283. 
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lefgades  hxvt  died  in  the  te8tator''s  life,  the  estate  has 
descended  to  their  heirs,  and  been  considered  as  a  trust ; 
— juid  many  much  more  similar ; — none  more  difficult  to 
proTc;  and  had  he  been  called  upon  to  prove  his  medium^ 
I  believe  he  could  not  have  done  it.  On  the  contrary,  I 
believe,  on  the  death  of  feoffee,  to  uses  sans  heir,  the 
hooks  say  the  lord  shall  take  the  fruits. 

This  accidental  accruer  of  a  benefit  comes  in  l^eu  of 
Miother  benefit,  and  cestuy  que  tru^t  seems  no  more  re- 
lievable  in  this  case  than  on  a  sale  without  notice  by  the 
^'^stee.  I  think  the  contrary  notion  has  been  introduced, 
yy  considering  an  escheat  on  the  foot  of  a  forfeiture.  But 
wey  differ  materially,  not  only  in  the  manner  of  the 
^^■^wii'*8  taking,  but  in  respect  of  the  consequences.  The 
^''^^wii  takes  an  estate  by  forfeiture,  subject  to  the  en- 
S^gements  and  incumbrances  of  the  person  forfeiting. 
''^e  crown  holds  in  this  case  as  a  royal  trustee  (for  a 
^i^ture  itself  is  sometimes  called  a  royal  escheat)  ;  but 
^  general,  I  apprehend  an  escheat  is  taken  free  from  any 
^^luitable  claim.  If  a  forfeiture  is  re-granted  by  the  king, 
^Q  grantee  is  a  tenant  in  capite,  and  all  mesne  tenure  is 
^^^nct.  If  land  escheated  be  re-granted,  he  shall  hold 
^  bonour.  Therefore  the  position,  that  the  lord  takes 
^^  escheat  subject  to  the  trust,  seems  not  warranted : 
^^Ugh  it  is  not  necessary,  I  think,  to  give  an  opinion 
^9H>ii  it  (a). 

•^ut,  supposing  the  position  alleged  to  be  true ;  why 
^^'^^It  the  lord  to  have  a  reciprocal  equity  on  the  death 
^  ^^estuy  que  trust  without  heirs  ?  What  was  cited  out 
^     Xord  Nottingham  was  the  opinion  of  counsel,  who 
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K^c)  Since  the  late  statute, 

3^»  40  Geo.  3.  c.  88,  it  is  not 

"P^^obable  that  this    question 

^ul  arise,  in  the  case  of  the 

l^in^  either  upon  the  felony 


or  treason  of  a  trustee.  The 
case  of  a  subject  claiming  as 
lord  by  escheat,  has  not  been 
directly  determined.  San^ 
ders  on  Uses,  280,  28L 
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throughout  confound  forfeitures  and  escheats,  and  speak 
of  attainders  in  general,  without  distinguishing  whether 
of  felony,  which  would  create  an  escheat,  or  of  treasbn^ 
which  would  create  a  forfeiture.     It  has  been  said  the 
king  may  be  subject  when  in  the  post  as  when  mo 
is  attainted,  and  shall  have  equity  of  redemption  as  wh 
mortgagor  is  attainted ;  for  the  trust  charges  the  Ian 
when  71071  egreditur  per807id.   Sir  SakUhieh  LaveFs  case 
Salk.  8-5.    When  there  was  a  saving  of  blood,  it  was  coo- 
tended,  forfeiture  did  not  take  place ;  but  held  that 
treason  it  would,  though  in  cases  of  escheat  it  would  no 
It  is  not  every  argument  in  law  or  in  logic  that  holds 
converso.     It  fails  here,  that  the  lord  has  as  good  a  right 
as  the  other  had  against  the  lord.     On  a  conveyance 
land  at  common  law,  if  tenant  contracted  a  debt, 
the  land  was  extended,  the  lord  took  it  subject  to 
debt :  but  did  that  give  the  lord  any  other  right  u; 
that  account  ?     The  lord  in  one  case  may  lose;  th< 
in  his  turn,  it  is  said,  he  ought  to  gain.    But  there 
be  a  reciprocal  right  to  have  a  reciprocal  equity,  and 
would  be  allowing  a  reciprocal  equity  without  a  red 


—  J 


right*     Therefore  I  think  the  inference  drawn  is  not  war^ 
ranted  by  the  cases. 

Several  cases  have  been  mentioned  to  encounter  «9an<tfi 
case.     Attorney-General  v.  Holland  (in  Aleyn^  &c.) 
cited  to  shew  the  king  shall  have  the  benefit  of  a  trust 
well  as  of  a  legal  estate.     That  was  not  determined  u 
the  merits ;  but  Aleyn^  14,  and  also  Stiles^  suppose 
trust  for  an  alien  did  go  to  the  crown  ;  that  the  cro' 
takes  by  prerogative :  at  common  law,  if  an  alien 
chased  and  took  a  conveyance,  he  took  it  for  the  benefi 
of  the  crown  by  prerogative.     After  uses  were  inven 
it  was  necessary  to  settle,  where  the  use  should  go  pur- 
chased for  the  benefit  of  an  alien.     Therefore  the 
tutes  3  R.  2.  c.  5,  and  7  A*  2.  were  made  to  enforce 
common  law  prerogative,  which  else  had  been  evaded  bjT^ 
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the  introduction  of  uses.  The  ground  of  it  was  originally 
a  common  law  right ;  and,  if  a  trust  had  been  created, 
the  king  would  have  been  entitled  to  the  trust,  the 
same  as  to  the  land.  But  does  it  hold,  therefore,  that  a 
tnistee  takes  for  the  crown  on  the  death  of  cestuy  que 
trust?  The  difference  between  taking  by  prerogative 
Aiid  escheat  is  material,  and  Lord  Hale  makes  the 
distinction. 

As  to  Pawlett  V.  Attomey-Gereral ;   it  never  came 

^^^  upon  the  merits.     It  was  a  demurrer  only  to  a  bill 

hrought  by   mortgagor.      The  mortgage  was  made  to 

Edmund  Ludloiv's  father,  and  descended- from  him  to 

^dtnund  the  secretary ;  and,  in  consequence  of  his  attain- 

™^,  was  seised  to  the  use  of  the  crown.      The  executors 

^  the  father  were  entitled  to  the  mortgage-money,  and 

tbey  put  in  suit  a  recognizance  entered  into  as  a  collateral 

•^^^urity  for  paying  the  money.     The  crown  seized  the 

lands,  and  mortgagor  filed  a  bill,  and  made  the  Attorney^ 

^^^neral  and  Ludlow  parties.     The  Attorney-General 

^^ttiurred;    said   the  remedy  taken    was  improper;    it 

•hould  have  been  by  petition  of  grace  and  favour j  as 

they  call  it,  but  meant  of  right.     Hale  said,  equity  of 

'^emption  lay  against  the  crown,  but  as  to  the  remedy^ 

^  ikunner  of  suing  it,  that  was  a  matter  of  high  nature ; 

°^t  lie  held  the  executor,  and  not  the  heir,  entitled  to  the 

'"Mortgage-money.     These  are  the  circumstances  of  the 

^^•^e.    What  says  Lord  Hale  in  Pawletfs  case  ?     TJiat 

^hotigb,  by  attainder  of  treason,  the  estate  was  forfeited, 

y^  it  was  liable  to  redemption  in  the  hands  of  the  crown. 

^liat  does  he  hold  in  Sands's  case  ?  that  a  trust  estate 

^d  not  escheat  on  the  attainder  of  cestuy  qy£  trust  for 

^^lony.     The  consequence  is,  that  if  the  trustee  is  at- 

^Uited  for  felony,  or  die  sans  heir,  the  estate  would 

^lieat  to  the  crown. 

There  is  a  distinction  between  the  cases ;  a  double 
Terence  between  this  and  Sandal's  case.     One  is  escheat 
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17^*  for  felony,  the  other  forfeiture  for  treason :   the  one  a 

^*'**'  trust  only,  the  other  an  equity  of  redemption.     The  di&- 

i;.  tinction  between  an  escheat  and  a  forfeiture  cannot  be 

Whkate.       disputed.     The  other  distinction  between  a  mere  trust 
The  • 
Attorney-     ^^  ^'^  equity  of  redemption  is  rationally  taken  by  Haie 

General      in  Patoletfs  case,  467*     I  conceive  a  mortgage  is  not  a 

^*  mere  trust,  but  a  title  in  equity :  469  he  says,  a  trust  if 

.  ^  ^ .  „  collateral  to  the  land,  and  created  by  contract  of  the  party ; 
A  trust  18  collar  '  ^     -^  *      ^ 

tend  to  the  land,  and  therefore  one  who  comes  in  en  le  post,  shall  not  be 

contract^  t^e  ^^^^  ^  ^^  •  ^^^  ^  power  of  redemption  is  an  equitaUe 
party,  and  there-  right  inherent  in  the  land,  and  binds  all  persons  in  the 
comes  in  in  the     P^^  ^  otherwise.     In  this  Lord  Hale  is  not  singular ; 

poti  shall  not  be  Lord  Nottifigham  (MS^  says,  an  equity  of  redemption 
liable  to  it:  but      ,  .     7  ^  V      x^  t.       i_  i-       i_- 

an  equity  of  re-    charges  the  land,  not  a  trust ;  therefore,  though  for  this 

demption  is  m^  particular  purpose  (as  to  allowing  husband  to  be  tenant 
land,  and  binds     per  curtesy),  there  is  no  difference  between  a  trust  and 

all  persons  in  the  ^  ^^  ^f  redemption,  yet  it  does  not  foUow  that  they 
/K»f<  or  otherwise.  ^      J  r        ^  j  j 

run  quattwr  pedibus  (a). 

It  has  been  hinted  that  Lord  Nottingham  seemed 
to  think  it  deserved  fiirther  consideration.  But  I  think 
he  rather  approves  the  case.  His  words  are  (MS.),  ^^  In 
Sir  George  SancUt'scase^  (whose  son  beingcetf^tiy  que  truat 
of  a  term,  and  attainted  for  felony,)  it  was  resolved,  that 
the  term  was  not  forfeited,  because  the  inheritance  was 
not  forfeited.  Unde  aequitur^  where  the  inheritance  if 
forfeited,  term  is  forfeited^  I  therefore  think  Sir  George 
Sa^ids's  case  is  unimpeached.'" 
Trust  of  the  legal  But  then  it  is  endeavoured  to  bring  the  lord  within 
be  c<^^en°s?ve     ^^®  trusts  of  the  deed  of  I7I8.     There  is  no  trust  e»- 

with  the  1^  pressed  or  declared  for  him.  Is  there  any  imjdied,  or 
estate* 

(a)  Vide  Lord  Eldon's  ob-     for  the  defendants  in  the  kte 
servations  in  Tuckerv,  ThurS'     case  of  Lord  Ckolmendeiey  r- 


ton,  17  Ves.  133.   The  differ-     Lord    Clinion :    it  was 

ence   was    relied    upon  and     however  noticed  in  the  judg^-^' 

urged  by  some  of  the  counsel    ment. 
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tesulting  to  him  ?    The  trust  of  the  legal  estate  can  only  1759. 

be  co-extensive  with  the  legal  estate:  so  that  I  think        Buroebs 
Mrs.  Harding  had  not  power  to  create  a  trust  to  give  o. 

the  lord  a  right  after  her  heirs.     Her  interest  ends  where       Whbate. 

The 
his  begins.     She  could  not  create  a  trust,  that  could  not     Attorney- 

be  executed  by  a  legal  limitation.     If  there  had  been  a       Genbrai* 

limitation  to  the  lord  in  default  of  her  heirs,  it  would  have       Wheats 

been  void,  and  the  lord  would  have  taken  by  his  own 

tide,  which  is  paramount  to  that,  and  not  by  her  title. 

The  intent  is  to  prevail,  it  is  said :  could  Mrs.  Hard' 

ing  be  supposed  to  have  the  lord  in  view  ?     The  legal 

estate  may  be  extended  to  answer  the  purposes  of  the 

trust  declared.     There  can  be  no  trust  where  there  is  not  ^  ^^^^  ^""^^ 

be  executed 

« legal  estate  created  co-extensive  with  it ;  and  a  trust  where  no  intent 
cannot  be  executed  where  no  intent  appears  to  create  it,  f/^ e^pt^byop^ 
«ave  by  operation  of  law ;  and  a  trust  cannot  result  by.  ration  of  law; 
operation  of  law,  but  for  those  for  whom  the  trust  might  ^y  operation  of 
have  been  declared  by  the  party  creating  the  trust.    The  law,but  for  those 
4eed  expresses  no  trust  for  the  lord,  therefore  the  court  might  have  been 

cannot  execute  one.  declared  by  the 

party  creating  it. 
Bnt  it  is  said,  the  limitation  to  trustees  is  in  trast  for 

her  and  her  heirs,  and  subject  to  her  appointment :  she 
making  none,  the  lord  is  to  foe  considered  as  heir  or  ap- 
pointee :  tihat,  before  the  power  of  alienation,  the  lord 
had  a  strict  reversion  \  but  since,  it  is  become  a  kind  of 
heirship  or  assignment 

This  is  inverting  the  law  itself;  for  he  claims  in  the 
poBtj  not  in  the  per:  it  makes  the  lord  hold  of  the  tenant, 
not  the  tenant  of  the  lord.  Can  the  power  of  alienation 
give  the  lord  a  greater  power  than  he  ha^l  before  ?  Be- 
fore the  power  of  alienation,  tenant  or  heir  took  by  pur- 
diase,  as  a  mere  usufructuary,  and  the  lord  took  what  the 
ancestor  left.  Before,  as  well  as  after  the  power,  the  lord 
and  tenant  had  the  whole  interest,  and,  as  the  tenant'^s 
power  over  the  feud  increased,  the  lord'^s  diminished. 

X  admit  the  lord  in  some  places  Is  called  quasi  hceres^ 


208  CASES  IN  CHANCERY. 

1759.  but  it  is  always  to  his  prejudice  where  he  is  so  said  to 

-o  take,  and  never  to  his  benefit.     Bract.  23  a.    Item  cum 

V.  revertitur  terra  non  pro  dffectu  hceredisy  sed  propter 

^Tn.^^*       tmpedimew^wm  perpetuum^  habebitur  loco  hceredis  ad 

Attorney-      ^arrantizandum,   &c.,   which   shews  that,  before  the 

General      power  of  alienation,  the  tenant  could  not  demise,  but  the 

Wheats        ^^^  ^*®  obliged  to  warrant  to  the  lessee  as  much  as  the 

Thouffh  the  lord  ^^^*     ^^^'  •^*^*-  ^'  ^^  *  ^'^^  obscure  case,  and  not  to 

is  sometinies         be  found  in  the  year  book.     Where  the  crown  made  t 

res  it  uidways*    g^uit  to  A.  for  life,  or  to  the  heirs  of  his  body,  the  king, 

to  his  prqudi^    on  the  death  of  tenant  for  life,  or  in  tail,  shall  be  in  with- 

benefit.  ^^^  oflSce,  whether  he  enters  or  not,  as  being  heir  of  the 

person  who  died  seised. 

So  far  is  the  lord  from  being  entitled  to  a  benefit  as 
heir  or  assignee,  that  he  is,  on  the  contrary,  excluded 
from  privileges  that  the  heir  or  assignee  is  entitled  to. 
At  common  law,  only,  feoffor  or  his  heirs  could  enter  tat 
breach  of  condition;  grantee  or  assignee  could  not,  there- 
fore the  statute  of  Henry  8,  was  made  to  cure  that  de- 
fect, and  give  the  grantee  a  right  of  entry,  Co.  Litt.  215 
6;  yet  the  lord  could  not  claim  that  benefit  under  the 
b^rd^tokiSg  a^y     statute.     So  that,  so  far  from  the  lord  taking  benefit  ai 
benefit  as  heir  or  heir  or  assignee,  he  is  distinguished  from  both,  and  ex- 
dis^Dguisbed        eluded  from  the  privilege  which  the  heir  had  by  common 

from  both,  and     j^w,  and  the  assiirnee  by  statute.     Yet  it  is  said,  the  lord 
excluded  from  .        .  , 

the  privilege         m^y  distrain  for  rent  reserved  to  A.  and  his  heirs  (a). 

which  theheir      ^o.  Litt.  sect  348,  as  in  the  place  of  heir,  and  so  has  pri- 
had  by  common  .  .        '  .        .     .     ^    ^ 

law,  and  the  as-    vileges  equal  with  the  heir.     I  cannot  admit  this  right  c£ 


signee  by  statute,  distraining  is  a  privilege ;  for  his  right  of  distraining  ii 

not  as  heir,  but  as  incident  to  his  reversion;  and  the 
book  says,  the  lord  cannot  enter,  because  he  is  not  heir''- 
And  this  answers  another  observation,  that  the  lord  ma] 
take  the  benefit  of  a  term  limited  to  the  owner  and 
heirs ;  but  the  answer  is,  he  does  not  take  it  as  heir;  biL' 

(a)  Vide  the  argument  in  Fairdfnm  v.  ShanUMe,  3  Burr. 
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irhere  he  takes  the  inheritance  as  escheated,  he  takes  the 
term  as  attendant  upon  and  following  the  fate  of  the  in- 
heritance ;  according  to  Sands^s  case^  Pawletfs  case,  and 
Lord  Jeffries^  determination. 

But  if  the  lord  is  not  within  the  reach  of  the  deed  of 
I7I8,  yet  it  is  said,  that  this  is  but  a  mode  of  conveyance 
for  a  particular  purpose,  to  give  a  feme  covert  a  power  to 
dispose  of  her  estate  if  she  pleased ;  and  as  it  has  never 
answered  that  purpose,  it  is  to  be  considered  as  if  it  had 
never  existed ;  and  if  so,  then  the  estate  would  have 
escheated  on  her  death  sans  heir. 

This  is  contrary  to  what  the  heirs  on  the  part  of  the 
mother  insisted  on.  The  maternal  heir  is  for  having 
another  deed,  u  e»  a  supposed  reconveyance  from  the 
trustee  to  Mrs.  Harding.  The  court  can  do  neither. 
But  it  is  begging  the  question  to  say  that  the  deed  of 
I7I8  shall  be  laid  out  of  the  case.  Voidable  deeds  shall 
not  be  laid  out  of  the  case,  but  shall  bind  the  escheat, 
2  RoU,  K.  403.  7  Rep.  7  6.  An  infant's  deed  shall  bind 
against  the  lord ;  and  that  in  Nolle  was  a  lease  by  the 
husband  of  the  wife'^s  land,  without  her  joining.  She 
dies  sans  heir.  Question,  whether  it  should  bind  the 
lord's  escheat ;  and  it  was  held  that  it  did.  So,  for  the 
purpose  of  binding  the  lord  in  escheat,  deeds  have  been 
held  good  against  him,  that  would  have  been  void  in 
other  respects.  The  deed  cannot  be  laid  out  of  the  case. 
The  effect  of  it  is  such,  as  legally  to  exclude  the  lord 
while  there  is  a  tenant. 

If  the  escheat  is  legally  gone,  where  is  the  equity  to 
revive  or  restore  it  ?  Is  it  such  a  right  as  should  induce 
the  court  to  go  out  of  its  way  in  its  support?  Escheats 
are  become  notional  and  positive,  and  the  reason  a  good 
deal  ceased  since  the  tenant's  power  of  alienation,  and  the 
heir's  becoming  dependent  on  the  ancestor.  Why  should 
not  a  r^t  escheat  as  well  as  a  trust  ?    The  first  lies  in 
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tenure  as  well  as  the  last.  At  least,  why  should  not  Uie 
hud  haTe  the  rent  in  equity  ?  ETery  body  knows  die 
land  shall  be  discharged  of  the  rent,  rather  than  the  hud 
shall  have  it.  The  equity  is  as  good  in  one  cue  as  in 
the  other. 

I  admit  most  of  our  law,  as  to  its  fomidation,  is  positive. 
The  instances  put  from  the  feodal  law  deserve  no  finrour, 
in  preferring  the  unde  to  die  &ther,  as  heir  to  the  son, 
and  preferring  die  lord  by  escheat,  rather  than  one  of  die 
half  Uood.  If  the  unde  in  the  one  case,  and  the  lord  in 
the  other,  has  a  legal  right,  equity  will  not  take  it  awsy- 
But,  when  any  of  these  rights  are  gone  at  law,  I  think  a 
court  of  equity  cannot  interpose  to  restore  them. 

A^umaits  are  used  ab  inconcenientu     They  say  die 
consequences  will  be  mischievous ;  as,  if  one  is  convicted 
of  felony,  whose  estate  is  in  trustees,  thece^uyqneirwui 
forfeits  for  felony,  and  is  restored  by  pardon.      Shall  the 
trustee  hold  bodi  against  the  crown  and  die  cestwf  qu^ 
trust  ?  Whedier  he  can  keep  it  against  the  crown,  is  the^ 
case  in  question.     But  the  detaining  it  against  the  crown^ 
where  the  eestuy  que  trust  has  no  relation,  is  different^ 
from  detidning  it  against  eestuy  que  trust  himself, 
trustee  should  set  up  such  a  title,  it  is  a  case  which 
yet  happened ;  if  it  did,  I  should  think  courts  of  eq[oity" 
would  go  as  far  as  they   could;    and    I    think 
estopped  against  setting  up  that  claim  (a). 

Then  it  was  said,  suppose  mortgagor  die  without  heir, 
shall  the  mortgagee  hold  the  estate  absolutdy  ?  And  ii 
he  demands  his  money  too  of  the  personal  representatives'^^ 
shall  he  have  both  land  and  money  ?  If  the  mortgagm  **" 
dies  without  heir  or  creditor,  I  see  no  inconvenience 
the  mortgagee  held  it  absolutely  (6).  In  the  case  of 
forfeiture  for  treason,  it  is  certain  that  the  crown  may 


(a)  Vide  poH.  236,  and  p. 
254. 


(6)  Fide  post.  256,  apdiioU^ 
at  the  end  of  the  case. 
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deem,  as  in  Sir  Salathiel  Leavers  case.  And  as  to  the  1759. 
supposition  that  the  mortgagee  may  demand  his  money  -n  ^^ 
too,  that  must  *be  where  the  mortgagor  dies  without  heir ;  v. 

therefore  the  demand  must  be  against  the  personal  repre-      Whbatb. 
sentatives,  by  virtue  of  some  bond  or  covenant  for  pay-    Attobnby- 
ment  of  the  money.     And  if  the  mortgagee  took  his      Obnbral 
remedy  against  the  personal  representatives,  I  think  the      ^  ^* 
court  would  compel  the  mortgagee  to  re-convey,  not  to      r  *oii  i 
the  lord  by  escheat,  but  to  the  personal  representative ;  and, 
if  necessary,  would  consider  the  estate  re-conveyed,  as  were^t^^^with- 
coming  in  lieu  of  the  personalty,  and  as  assets  to  answer  out  heirs,  and 
even  simple  contract  creditors.       Under  these  circum-  poss^^a  were 

stances  where  is  the  great  inconvenience  ?  ^  co™e  against 

the  personal 
representatives  for  the  money  too,  M,  B.  of  opinion,  that  the  court  would  compel 
him  to  re-convey,  not  to  the  lord  by  escheat,  but  to  the  personal  representatnre. 

Another  case  is  put  of  a  purchase,  and  the  money  paid  Caseof  apur- 
•      ^,  1  If        •..••      ^  t    •     in  chase,  and  the 

by  the  purchaser,  who  dies  without  heir  before  any  con-  money  paid  by 

veyance.     Here,  it  is  said,  if  the  lord  could  not  claim  the  ^^^  purchaser, 
estate,  and  pray  a  conveyance,  the  vendor  would  hold  the  out  heir  bdfore 

estate  which  he  has  been  paid  for,  and  keep  the  money  any  conveyance: 

*^  '^  "^   j(f.  iC.  of  opmion, 

too.      I  think  the  lord  could  not  pray  a  conveyance ;  that  the  lord 

to  say  he  could,  is  begging  the  question.      And  as  to  the  ^^J*  ""^^^  * 

vendor^s  keeping  both  the  estate  and  the  money,  it  is 

analogous  to  what  equity  does  in  another  case ;  as  where 

conveyance  is  made  prematurely  before  money  paid,  the 

money  is  considered  as  a  lien  on  that  estate  in  the  hands 

of  the  vendee.     So,  where  money  was  paid  prematurely, 

the  money  would  be  considered  as  a  lien  on  the  estate  in 

the  hands  of  the  vendor  for  the  personal  representatives  of 

the  purchaser,  which  would  leave  things  in  statu  quo  (a). 

But  now  what  are  the  inconveniences  on  the  other  side  ?  ^ 

This  interposition  prayed  would  change  the  law,  and 

(a)  Fide  MT.Sugden's  oh'     Vend,  and  Purch.  224,  226. 
servations  upon  this  case,  put     also  2  Sim.  and  Stu.  502. 
by  the  Master  of  the  Rolls, 

P  2 
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that,  too,  in  the  case  of  a  l^al  tenant.     It  would  give 
the  lord  a  double  chance.     For  this  determination  would 
be  a  precedent  for  an  equitable  escheat  on  the  death  of 
*ce8tuy  que  trusty  and  there  are  other  cases  to  warrant 
escheat  on  the  death  of  trustees,  unless  the  court  should  in- 
terpose :  and  that  lets  in  another  objection,  that  it  is  bring- 
ing both  into  a  court  of  fllfaity.     If  the  inconveniences 
were  greater  than  they  are,  and  not  overbalanced  by  those 
on  the  other  side,  yet  I  think  arguments  ab  inconveni- 
enti  ought  not  to  prevail  but  where  the  case  is  doubtfiiL 
In  Pawletfs  case  inconveniences  appeared  to  Lord  Halej 
that  the  tenure  would  be  destroyed  by  the  estates  accru- 
ing to  the  crown  by  the  forfeiture :  but  did  he  object  to 
the  right  of  redemption  on  that  account  P  or  that  any  re- 
compense should  be  made  to  the  crown  in  lieu  of  it  ?    In 
the  present  case  I  do  not  think  the  balance  so  near.  The 
lord  takes  escheat  subject  to  particular  incumbrances,  and 
even  to  the  devise  of  the  tenant.     If  she  had  contracted 
debts  to  the  value,  and  the  estate  had  been  extended,  or 
if  tenant  devised  it,  the  lord  could  not  complain.      Here 
she  put  an  end  to  her  own  tenancy  to  prevent  the  estate 
from  escheating  by  her  death  without  heir. 

I  am  for  following  the  analogy  of  the  legal  escheat  as 
well  as  of  the  legal  descent,  and  for  pursuing  legal  prin- 
dples ;  because  the  law  gives  the  escheat  only  for  want  of 
a  tenant,  equity  must  do  the  same.  If  it  did  not,  it  would 
be  making  law,  instead  of  administering  equity.  I  give  no 
opinion  of  the  right  of  the  trustee.  I  give  my  opinion 
that  neither  the  maternal  heir  nor  the  crown  has  any 
right.  If  the  trustee  came  into  a  court  of  equity,  I 
might  be  of  opinion  that  he  had  no  right  (a) ;  but  have 
no  occasion  at  present  to  enter  into  the  merits  of  the 
deftmdanfs  defence. 


(a)  Fide  WilUams  v.  Lord  Lonsdale,  3  Ves.  572^  and  note 
at  the  end  of  this  case. 
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In  bills  of  interpleader  it  is  necessary  to  decide  the  1759* 

right,   because  the  money  is  brought  into  court.     So,  b^*^^*' 

♦where  trustee  disclaims,  or  desires  to  be  discharged,  and  v. 

it  is  a  contest  between  volunteer*  for  trust-money,  or  ^??^'^*' 

trust-estate,  there  the  court  frequently  determines  the  Attokney- 

right  of  the  defendant  to  see  to  whom  the  estate  is  to  be  Gbnsbai« 

conveyed,  where  the  plaintifljjlb  not  entitled.     But,  even  w  *  ,^6 

in  that  case,  they  sometimes  will  not  do  it,  but  order  a  r  #giQ  1 
conveyance  to  a  Six  Clerk  not  to  prejudice  the  cause. 

If  plaintiff  has  no  right,  defendant  may  hold  till  a  Where  plaintiff 

better  right  appears  ;  the  possibility  of  that  happening,  fendant  may 

shews  the  impropriety  of  enteriuff  into  consideration  of  ^p\^  ^^  *  better 
-        ,  *     1        .^  o  ^  ^  right  appears. 

the  right  of  the  trustee.     I  am  clearly  of  opinion  that 

the  invidiousness  imputed  to  his  defence,  ought  not  to 
give  the  plaintiff  a  better  right. 

Many  other  cases  might  be  taken  notice  of.  As  the 
mortmain  acts ;  where  a  use  was  given  to  a  corporation 
aggregate,  the  statute  15  R.  2.  gave  the  lord  a  right  to 
enter.  So  where  given  to  a  body  corporate  it  is  void, 
but  it  does  not  say  for  whose  benefit  it  is  void.  The 
lord  could  not  claim  it,  nor  the  party  against  his  own 
act.  So  purchases  by  papists.  So  a  lease  by  one  joint- 
tenant  to  A.  reserving  rent,  lessor  dies,  the  surviving 
joint-tenant  cannot  have  the  rent,  it  enures  to  the  benefit 
of  the  lessee.  So  the  case  of  tenants  before  the  late  act  (a), 
where  rent  could  not  be  recovered,  &c.  So  Cowper  v. 
CowpeTy  2  P.  Wms.  662.  In  all  these  cases  it  is  to  the 
last  degree  invidious,  yet  equity  never  interposed  in  any 
of  them,  though  they  lay  under  the  highest  temptation  to 
do  it,  before  the  late  act,  for  the  man  held  the  land,  and, 
but  for  an  accident,  must  have  paid  the  rent.  There 
cannot  be  a  stronger  instance  than  Cowper  v.  Cowper^ 
before  Sir  Joseph  Jekyll.  That  was  a  demand  set  up 
by  Mr.  j^.  Cowper  in  a  coirrt  of  equity,  and  as  unfa- 

(a)  11  Geo.  2.  c.  19.  Vide  Jenner  v.  Morgan,  1  P.  W.  892. 
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▼ourable  a  one  as  could  come  before  a  court.  Sir  Joseph 
JekyU  says,  ^^  I  own  I  cannot  forbear  declaring,  that,  if 
*  I  were  to  consider  the  matter,  not  sitting  in  a  judicial 
capacity,  but  taking  in  all  considerations,  honour,  grati- 
tude, a  man'^s  private  conscience,  &c.,  I  must  think  that 
this  claim  ought  never  to  have  been  set  up.*^  But  did 
this  invidiousness  prevenMfte  success  of  the  claim  ?  So 
far  from  it,  that  this  declaration  of  his  is  only  a  prelude 
to  the  determination  he  made.  I  shall  conclude  with 
what  he  concludes  with  there,  concerning  the  province  of 
a  court  of  equity,  and  the  boimdaries  of  its  jurisdictioai. 
^^  Upon  the  whole  matter,  my  opinion  is,  this  title  should 
not  have  been  set  up.  But  now  it  is  so,  it  appears  a  plain 
and  a  subsisting  one;  the  law  is  clear,  and  courts  of 
equity  ought  to  follow  it  in  their  judgments  concerning 
titles  to  equitable  estates;  otherwise  great  uncertainty 
and  concision  would  ensue.  And  though  proceedings 
in  equity  are  said  to  be  secundum  discretionem  boni  viriy 
yet,  when  it  is  asked,  vir  bonus  est  quis  f  the  answer  is, 
qui  consulta  patrum^  qui  leges,  juraque  servqf.  And  as 
it  is  said  in  Rooke\  case,  6  Rep.  99  by  that  discretioii 
is  a  science  not  to  act  arbitrarily  according  to  menu's  wills 
and  private  affections ;  so  the  discretion  which  is  to  be 
executed  here,  is  to  be  governed  by  the  rules  of  law  and 
equity,  which  are  not  to  oppose,  but  each  in  its  turn  to 
be  subservient  to  the  other.  This  discretion  in  some 
cases  follows  the  law  implicitly ;  in  others  assists  it,  and 
advances  the  remedy ;  in  others,  again,  it  relieves  against 
the  abuse,  or  allays  the  rigour  of  it ;  but  in  no  case  does 
it  contradict  or  overturn  the  groimds  and  principles 
thereof,  as  has  been  sometimes  ignorandy  imputed  to 
this  court.  That  is  a  discretionary  power,  which  neither 
this,  nor  any  other  court,  not  even  the  liighest,  acting  in 
a  judicial  capacity,  is  by  the  constitution  entrusted  with.^ 
This  description  is  full  and  judicious,  and  what  ought  to 
be  imprinted  on  the  mind  of  every  judge. 
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These  are  my  sentiments,  my  lord,  and,  as  such,  they 
are  submitted  to  your  lordship^s  judgment. 

^Lord  Mansfield,  C.  J. 

On  the  ground  of  the  case  on  the  certificate,  the  whole 
turns  on  the  efiect  and  operation  of  the  deed  of  I7I8  in 
a  court  of  equity. 

The  first  question  that  arose  was  between  the  heir- and 
the  trustee  only.  Sir  F*  Page  entered  1738,  and  July^ 
1739,  Burgess,  as  heir  of  Elizabeth  Ha/rding,  brought 
his  original  bill  against  the  trustee.  On  the  14th  of  July, 
1741,  the  cause  came  on  to  be  heard.  On  the  pleadings 
being  opened,  and  the  nature  of  the  question  appearing, 
the  Lord  Chancellor  himself  objected  to  the  Attomey-Ge- 
neraFs  not  being  a  party  in  respect  of  the  king's  right  by 
escheat.  Both  parties  were  extremely  desirous  that  there 
should  be  no  question  upon  the  escheat,  and  the  Attor- 
ney-General  did  not  insist  upon  it ;  but  the  Chancellor 
asking  him  if  he  waived  any  right  the  crown  might  have, 
and  would  consent  it  might  be  so  entered,  the  cause  stood 
orer.  The  Attorney-General  was  then  made  a  party, 
and  the  information  was  filed  on  behalf  of  the  crown  (a). 
There  are  three  competitors  before  the  court.  Two 
claiming  as  plaintifis,  and  praying  relief;  the  third  a  de- 
fendant, objecting  to  any  relief.  The  heir  on  the  part  of 
the  mother  claims  by  an  alteration  having  been  made  in 
the  deed  of  I7I8,  in  this  court  as  well  as  at  law.  And, 
had  the  trufiftee  conveyed  to  Mrs.  Harding  after  the  hus- 
band's death  (the  only  piuposes  for  which  the  trust  was 


1759. 

BUBGESS 

v. 
Wheats. 

The 

Attorney- 

Obnbral 

V. 

Whbate. 
[  •SIS  ] 


(a)  Lord  Rosdyn  observes^ 
in  Barclay  v.  Russell,  3  Ves, 
436>  that  a  court  of  law  can- 
wvt  give  judgment^  nor  can  a 
court  of  equity  decree  against 


the  title  of  the  crown  appear- 
ing upon  the  record,  even 
though  it  is  not  insisted  upon 
at  the  hearing. 
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created  being  then  ended),  the  heir,  on  the  part  q£  the 
mother,  had  undoubtedly  been  entitled. 

The  king  claims,  as  the  deed  of  I7I8  is  a  conveyance 
♦only  of  legal  form,  and  has  in  this  court  made  no  altera- 
tion in  the  beneficial  estate ;  but  has  left  it  to  go  in  this 
court  as  it  would  have  gone  before  at  law,  as  if  the  deed 
of  I7I8  had  never  been  made. 

The  trustee  objects  to  the  heir's  claim,  because  he  says 
the  deed  of  I7I8  has  made  no  iteration  as  to  the  bene* 
ficial  estate  of  which  Mrs.  Harding  died  seised  ea:  parte 
patemd,  and  opposes  the  king's  right,  because  it  hat 
changed  the  right  of  escheat,  both  at  law  and  in  equity ; 
and  upon  a  general  objection,  that  the  plaintifis  must  re- 
cover upon  their  own  strength  to  entitle  them  to  relief: 
for  it  is  not  enough  for  the  plaintifis  to  shew  that  the  de- 
fendant has  no  right,  but  that  they  have  a  better,  upon 
equitable  grounds ;  and,  in  the  case  of  a  trust,  must  shew  a 
better  right  within  the  terms  of  the  creation  of  the  trusts. 

It  seems  agreed  in  this  case,  that  the  heir  ex  parte 
temd  cannot  inherit  the  trust,  because  the  trust 
the  nature  of  the  land ;  which,  before  the  deed  of  iT^Sf 
could  not  have  descended  in  the  maternal  line:  and  I  am 
at  present  of  that  opinion.  The  doubtful  questicni  is, 
whether  the  king  is  entitled  to  this  trust?  And  that 
will  depend  upon  arguments  drawn  from  the  nature  and 
effect  of  a  conveyance  in  trust,  and  from  the  nature  ef 
the  right  of  escheat. 

I  will  follow  the  method  which  was  used  at  the  \m 
wad&p  the  four  following  heads.  First,  the  nature  of 
trusts  of  land,  and  the  rules  which  govern  them.  Se- 
condly, the  nature  of  that  right,  by  which  the  king  claims 
in  the  present  case.  Thirdly,  whether,  if  the  trustee 
had  died  sane  heir,  the  king  must  not,  in  that  case,  have 
taken  the  land  in  a  court  of  equity,  subject  to  the  trust. 
Fourthly,  I  shall  apply  the  result  of  this  inquiry  as  be- 


CASES  IN  CHANCERY. 


216 


tween  the  king  and  the  trustee,  to  the  particular  point 
immediately  in  judgment. 

*Fir8ij  As  to  the  nature  of  trusts  of  land,  and  the  rules 
by  which  they  are  governed.  By  an  inquiry  into  the 
nature  of  a  use  or  trust  of  land,  no  more  is  or  can  be 
meant,  than,  as  to  uses,  to  find  out  historically  on  what 
principles  courts  of  equity,  before  27  H-  8.,  received  ju- 
risdiction, in  modifying  or  giving  relief  in  rights  or  inter- 
ests in  lands,  which  could  not  be  come  at  but  by  suing 
a  svhpcsna;  as  to  trusts,  what  the  court  does  in  modify- 
ing, directing,  and  giving  relief  in  the  said  rights  and  in- 
terests in  cases  where  there  is  no  remedy  but  by  bill  in  a 
court  of  equity. 

Whoever  shews  that  the  relief  given  now  is  more  ex- 
tensive, that  it  is  considered  by  different  or  opposite  rules, 
that  the  right  is  considered  in  different  or  opposite  lights, 
will  shew  the  di&rence  and  contrast  between  uses  and 
trusts. 

The  opposition  is  not  &om  any  material  difference  in 
the  essence  of  the  things  themselves.  An  use  and  a  trust 
may  essentially  be  looked  upon  as  two  names  for  the  same 
thing;  but  the  opposition  consists  in  the  difference  of  the 
practice  of  the  court  of  Chancery,  If  uses  before  the  sta- 
tute of  i/.  8.  were  considered  as  a  pernancy  of  the  profits, 
as  a  personal  confidence,  as  a  chose  in  action,  and  now 
trusts  are  considered  as  real  estates,  as  the  real  ownership 
of  the  land;  so  far  they  may  be  said  to  differ  from  the  old 
uses;  though  the  change  may  be  not  so  much  in  the  nature 
of  the  thing,  as  in  the  system  of  law  made  use  of  upon  it. 

Having  defined  the  terms,  I  will  first  shew,  negatively, 
what  is  not  the  law  and  nature  of  trusts.  I  apprehend 
the  old  law  of  uses  does  not  conclude  trusts  now ;  where 
the  practice  is  founded  on  the  same  reason  and  grounds, 
the  practice  is  new  followed.     Its  positive  authority  does 

its  authority  in 
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That  part  of  the 
old  law  of  uses 
which  did  not 
allow  any  relief 
to  be  given  for 
or  against  estates 
in  the  pott^  does 
not  now  bind  by 
the  case  of  trusts. 
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j^^^''^  that  part  of  the  old  law  of  uses  which  did  not  allow  any 

n.  relief  to  be  given  for  or  against  estates  in  the  jpos^  doei 

WusATK.  not  now  bind  by  its  authority  in  die  case  of  trusts. 

Attobnbt-  '^^  ^^  ^  ^^^^^^  before  the  statute  is  the  doctrine  that 
OBNSRAii  gave  rise  to  trusts  after  the  statute,  the  struggle  after- 
jjr^  ^'  wards ;  all  that  is  present  to  our  view  is  a  series  of  things 

that  give  us,  perhaps,  a  history  of  facts,  and  why  they 
were ;  but  gives  us  no  plan  consistently  deduced  from  any 
system  of  natural  justice  or  public  policy. 

Trusts,  from  the  nature  of  the  thing,  may  be  left  to  the 
honour  and  faith  of  the  trustee.  In  that  case  they  are 
not  the  objects  of  law,  otherwise  than  as  they  may  be 

Where  a  court     fraudulent  and  void  in  respect  of  third  persons ;  or  a  comt 
of  justice  takes        /. .      .  1  ,  1   , 

cognizance,  and    ot  justice  may  take  cognizance,  and  compel  the  execotion 

compeb  the  exe-  of  them.     In  that  case  trusts  retain  only  the  name  «f 

cution  of  trusts  .  .... 

in  substantial        trusts :  in  substantial  ownership  the  disposition  in  tnot 

ownership,  the     becomes  the  mere  form  of  a  lejral  conveyance, 
trust  becomes  ^  ^ 

the  mere  fonn  of       Trusts  in  England^  under  the  name  of  uses,  bq^an,  as 
a^^  convey-     ^^y  ^^  -^  Rome,  under  no  other  security  than  the 

trustee's  faith.  They  were  founded  in  fraud  to  avoid  the 
statute  of  mortmain.  Lord  Bacon  thinks  them  little 
known  before  Richard  the  2d's  time. 

Though  the  first  hint  of  uses  was  probably  to  avoid 
the  mortmain  act,  yet  they  were  innocently  applied  soon 
B&er  to  other  purposes.  A  benefit  to  issue  out  of  landi 
could  only  be  made  by  the  interposition  of  uses:  wiUs  cf 
land  could  only  be  made  that  way. 

Natural  justice  said,  he  who  breaks  his  trust  does 
wrong;  so  cestuy  que  use  was  driven  into  Chancery  by 
breach  of  faith.  There  were  not  six  cases  of  uses  before 
Edward  the  4th''s  time.  The  court  first,  interposed  on 
very  narrow  grounds:  so  far  as  a  personal  confidence  was 
placed  in  the  trustee,  they  decreed  liim  to  perfcnrm  the 
trust ;  but  the  heir  of  trustee  or  grantee  was  not  liaUe. 
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Keilw.  49*  Subpoena  lay  only  against  trustee  himself 
till  Hen.  6.,  and  then  Fortesctie  changed  it.  22  Ed.  4. 
fol.  6.  pL  18.  This  was  against  the  heir,  but  upon  a 
reason  which  equally  holds  with  respect  to  the  grantee. 
The  Chancellor  afterwards  extended  his  remedy,  imless 
the  alienee  purchased  for  valuable  consideration  without 
notice. 

While  heir  or  alienee  were  not  liable,  the  plan,  though 
narrow,  was  consistent,  and  was  adhered  to  through  all 
its  consequences;  but  when  these  two  exceptions  were 
made,  it  was  absurd  not  to  give  remedy  in  all  other  cases 
within  the  same  reason.  Till  Henry  the  Sth'^s  time 
the  widow  of  trustee  held  her  dower,  the  husband  his 
curtesy,  the  lord  his  escheat,  and  the  king  his  forfeiture, 
free  from  the  trust ;  yet  their  title  was  not  in  reason  bet- 
ter than  the  heir'^s. 

In  the  time  of  Richard  3d,  the  king,  though  trusted 
as  a  private  man,  and  coming  in  the  place  of  trustee  who 
was  a  villain,  alien,  or  traitor,  might  keep  the  estate,  or 
give  it  away,  free  from  the  use.  Corporations,  though 
expressly  trusted,  might  keep  the  estate  themselves.  Thus 
stood  the  jurisdiction  of  Chancery  with  respect  to  those 
against  whom  it  was  to  give  relief. 

The  jurisdiction  was  as  narrow  in  respect  of  the  per- 
sons to  whom  relief  was  to  be  ^ven.     The  widow, 
the  husband,  the  creditor  by  real  lien,  the  lord,  the 
king,  could  not  sue  as  standing  in  the  place  of  cestuy  que 
fisey  or  being  owner  of  the  estate.    Where  the  confidence 
was  to  an  intent  that  could  not  be  executed,  it  never  was 
settled  what  should  be  done  with  the  estate.     6  Ed.  4. 
fb.  7-  pl- 18.     Because  the  lord  could  not  have  it,  as  he 
claimed  in  the  post^  query ,  who  shall  have  it?    Bro.  says 
the  heir  shall  not  have  it,  because  of  the  corruption  of 
blood,  and  ideo  videtur,  &c.   Bacon  says  it  should  go  to 
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the  will,  or  in  pios  usus.  If  a  man  appointed  sn  tue  hf 
his  will  to  one  for  life,  remainder  in  fee  to  another,  and 
the  cestuy  que  use  for  life  refused,  because  there  was  ne 
confidence  for  the  heir,  nor  for  him  in  reversion;  the 
appointee  or  feoffee  should  hold  the  estate  for  life,  some 
way  or  other,  for  the  benefit  of  the  feoffee,  and  not  of 
the  feoffor.     37  H,  6.  cited  there. 

Great  inconveniences  arose  from  so  narrow  and  eon- 
tracted  a  system:  that  the  cestuy  que  use  8hov3d  eBJfij 
and  dispose,  and  yet  not  be  owner  to  all  purposes ;  and 
that  the  feoffee,  who  really  had  nothing,  should  be  deemed 
owner  so  as  to  convey  estates  out  of  his  seisin  by  legd 
conveyance  not  subject  to  the  trust.     Bacon^s  Use  of  the 
Law  sums  it  up  very  emphatically  in  these  words :  "  By 
this  course  of  putting  lands  into  use  there  were  nuny 
inconveniences ;    as    this    use,  which  grew  first  firam  i 
reasonable  cause,  namely,  to  give  men  power  and  liberty 
to  dispose  of  their  own,  was  turned  to  deceive  many  ef 
'  their  just  and  reasonable  rights :  as,  namely,  a  man  Att 
had  cause  to  sue  for  his  land,  knew  not  against  whom  to 
bring  his  action,  nor  who  was  owner  of  it.    The  wife  im 
defrauded  of  her  thirds,  the  husband  of  being  tenant  hf 
curtesy,  the  lord  of  his  lordship,  relief,  heriot,  and  esdiett; 
the  creditor  of  his  extent  for  debt ;  the  poor  tenant  of  liis 
lease :  for  these  rights  and  duties  were  given  by  h^ 
from  him  that  was  owner  of  the  land,  and  none  etlier, 
which  was  now  the  feoffee  of  the  trust "  (o). 

Many  acts  were  made  to  cure  these  mischiefs  in  piK; 
and  all  looking  on  cestuy  que  use  as  the  true  owner  fli 


(a)  Page  153.  In  the  re- 
port in  Blackstone  the  passage 
is  quoted  very  incorrectly, 
apparently  from  memory.    It 


is  the  same  passage  winch  tlie 
learned  commentator  dt»» 
2  Camm.  331. 
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the  cases  provided  for  in  respect  to  demanders,  creditors, 
lords,  and  cestuy  que  uses,,  alienees  of  all  kinds.  On  the 
same  plan  at  last  the  27  H.  8.  was  made,  that  the  use 
^ould  be  the  universal  legal'  ownership.  Lord  Bacon, 
says  it  is  plain  the  statute  meant  to  remedy  the  matter, 
because  use,  trust,  confidence,  are  used  as  descriptions  of 
the  beneficial  interest  throughout  the  act*  33  H.  8. 
ascertains  the  forfeiture  for  treason,  not  with  a  view  to 
trusts  unexecuted,  for  27  H.  7*  has  the  word  trust  as 
qrnonymous  to  tMe,  this  statute  only  mentions  tise.  Lord 
jffcUe  says,  on  a  case  just  after  the  statute,  that  the  vse^ 
&G.  By  33  H>  8.  cestuy  que  use  forfeited  for  his  own 
treason,  and  not  for  the  treason  of  his  trustee.  In  Bro. 
340,  held  on  a  sale,  a  use  could  not  be  declared  to  the 
Tendor ;  but  from  the  nature  of  the  transaction,  and  the 
price  paid,  the  use  must  be  to  the  vendee.  And  in 
Dyer,  155,  on  a  bargain  and  sale  enrolled,  no  estate 
could  be  declared  out  of  the  use  of  the  bargainee. 

From  hence  it  grew  to  be  a  maxim,  that  a  use  could 
not  be  on  a  use.  When  this  was  established  there  was  no 
idea  that  a  second  use  could  have  any  existence  or  effect ; 
but  if  it  was  a  use,  trust,  or  confidence,  it  was  executed ; 
if  it  could  not  be  executed,  it  was  nothing. 

Terms  for  years  were  not  within  the  statute  27  H-  8. 
Trusts  might  be  declared  of  them  to  be  executed  in 
Chancery.    By  the  advice  of  the  judges  in  Dyer,  369^ 
rach  trusts  were  held  not  assignable,  were  as  a  right  of 
'Mstbn,  and  nothing  at  law,  but  were  merely  to  be  exe- 
rted in  Chancery.     This  notion  arose  firom  the  practice 
^  limited  terms  in  trust,  and  it  is  strange,  after  a  trust 
was  considered  in  Chancery  as  an  interest,  the  judges 
^d  not  say  it  should  be  executed  as  a  use,  a  confidence 
^^hin  the  statute,  or  distinguish  between  trust  executed 
^d  executory ;  but  because  the  whole  trust  could  not  be 
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limited  different  ways,  the  real  use  should  not  be  nnsed 
out  of  the  nominal  one. 

After  this  was  forced  into  Chancery,  trusts  long  fioctn- 
ated  in  great  uncertainty.  4  Inst  85.  In  43  Elix.  a  tnut 
was  decreed  in  Chancery  to  be  a  mere  right  of  acfion, 
and  therefore  not  assignable.  In  James  the  Ist^s  time 
{Abington*8  case)  (a),  all  the  judges  held,  the  trust  of 
a  freehold  estate  was  not  forfeitable  for  treason;  tliey 
must  therefore  consider  it  as  a  mere  choee  in  aetim, 
2  Roll.  Abr.  C  pi.  1.  f.  780.  Trustee  of  a  term  for 
years  is  attainted  of  treason ;  the  term  is  finrfeit  to  die 
king  free  of  the  trust,  because  the  king  comes  in  the  jnm^ 
and  cannot  be  seized  of  an  use. 

11  Jac.  1.  Cro,  Jac.  513  (6),  trust  of  a  term  held  ftr- 
feited;  trust  of  a  freehold  not;  and  they  argued  that  die 
king  should  not  have  the  trust  too,  as  it  was  forf^table 
by  the  trustee.  The  argument  which  gives  the  forfisitue 
in  treason,  holds  not  in  the  case  of  a  trust.  If  it  were 
the  same  as  a  use,  the  statute  would  not  have  extended 
to  it. 

After  the  restoration,  Hale,  on  the  subject  of  tnuite, 
followed  to  a  degree  the  errors  of  the  time,  and  applied 
to  trusts  what  had  made  uses  intolerable.  1  Ch.  Ca.  12. 
circ.  14  Car,  2.,  he  held,  the  trust  of  a  fee  descended  to 
the  heir  should  not  be  liable  in  Chancery  to  specialty 
debts  of  the  ancestor,  so  that  it  descended  free  from  debts. 
In  15  Car,  2.  Colt  v.  Colt,  1  Ch.  Rep.  254,  it  was  hdd, 
the  widow  should  not  have  dower  of  a  trust  in  this  court 
12  Car.  2.  Freem.  139.  Ch.  Ca.  128.  Pratt  v.  Cole,  hdd, 
that  the  trust  of  a  fee  descended  should  not  be  liaUe  ti» 
judgment  creditors.  So  the  heir  took  it  firee  fiom  aft 
incumbrances. 

(a)  Fide  Lord  Hal^s  obser-      1  P.  C.  249. 
vatiens    on    AbingUm's    case,         (b)  Hob,  214. 
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This  to  22  Car.  2.  may  shew  how  they  reasoned  in 
Westminster  HdU  upon  trusts,  Pitt  v.  Felham  (a).  The 
testator  appointed  his  land  to  be  sold,  and  the  purchase- 
money  to  be  divided  amoi^  four  persons,  one  of  whom 
was  his  heir  at  law ;  but  he  did  not  devise  his  lands  to 
anybody;   he  did  not  give  anybody  power  to  sell;   he 
placed  no  express  confidence  in  the  heir  to  sell.     The 
faster  of  the  Rolls  made  a  case  to  be  heard  before  Lord 
deeper.     Diligent  search  was  made  for  precedents ;  then 
A  trial  was  ordered  in  C.  B,  to  see  whether  the  executrix 
^  the  testator,  or  her  executor,  she  being  dead,  had  a 
legal  power  to  sell  by  implication.     Upon  a  special  verdict 
l^eiiig  found,  the  judges  negatived  any  such  power.    The 
^>ae  came  back  into  equity,  and,  after  all,  the  Lord 
deeper  held  the  heir  not  liable  as  a  trustee  to  perform 
^  devise,  or  make  any  conveyance  to  a  purchaser,  and 
^  dismissed  the  bill. 

In  my  opinion,  trusts  were  not  on  a  true  foundation 
^  Ixyrd  Nottingham  held  the  great  seal.  By  steadily 
P^HBuing,  from  plain  principles,  trusts  in  all  their  con- 
'^^^ices,  and  by  some  assistance  from  the  legislature,  a 
'^ble,  rational,  and  uniform  system  of  law  has  been  since 
'•^scd.  Trusts  are  made  to  answer  the  exigencies  of  fa- 
^dies,  and  all  purposes,  without  producing  one  inconve- 
^^Uce,  fraud,  or  private  mischief,  which  the  statute  of 
-«•  8.  meant  to  avoid. 

Xhe  forum  where  they  are  adjudged  is  the  only  dif- 

^^i^ence  between  trusts  and  legal  estates.     Trusts  are  here 

^xisidered  as  between  cestuy  que  trust  and  trustee  (and 

'U  claiming  by,  through,  or  under  them,  or  in  conse- 

^ence  of  their  estates),  as  the  ownership  or  legal  estate, 

^^^cept  when  it  can  be  pleaded  in  bar  of  the  exercise  of 

^8  right  of  jurisdiction.     Whatever  would  be  the  rule 

^  law,  if  it  was  a  legal  estate,  is  applied  in  equity  to  a 

^fust  estate.     The  statute  of  frauds  speaks  of  devises 

/.     (fl)  1  Ch.  Ca.  177.     1  Ch.  Rcp..283. 
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only  of  lands  and  tenements :  yet  the  trust  being  coiin- 
dered  in  this  court  as  the  land  and  tenement,  can  oidj 
be  devisedy  as  lands  and  tenements  may,  pursuant  to 
that  statute.  How  different  is  it  from  an  use !  That  ii 
neither  land  nor  tenement  This  act  gives  sanctum  to 
trusts  divided  from  the  estate,  and  guards  them  from  die 
dai^er  of  parol  proof. 

It  would  be  endless  and  unnecessary  to  enumerate  the 
various  consequences  through  which  the  principle  has 
been  pursued,  that  a  trust  in  Chancery  is  the  estate  it 
law,  since  22  Car.  2,  among  others,  it  has  been  dedaied, 
that  the  husband  should  be  tenant  per  courtesy  of  a  trust; 
the  case  of  dower  is  the  only  exception,  and  not  on  kw 
or  reason,  but  because  wrong  determinations  had  mided 
in  too  many  instances  to  be  now  set  right.     Radnor  t. 
Vendebendy  was  determined  on  that  principle  only  in  the 
House  of  Lords.     In  Banks  v.  Sutton^  the  argument  of 
Sir  Joseph  Jekyll  proves  there  ought  to  have  been  dover 
of  a  trust,  and  he  stretches  there  to  make  a  disdnction. 
In  Attorney-General  v.  Scott^  that  was  not  followed,  be- 
cause it  would  shake  so  many  settlements.     In  Carinm 
V.  Scarfe{a)y  Lord  Hardwicke  says,  "  How  it  came  to  be 
so  settled  at  first  is  a  different  consideration,  and  difficult 
to  find  out  a  sound  reason  for :  but  now  we  must  adheve 
to  it  as  established.'*^    The  dissatisfaction  has  not  been 
from  allowing  the  tenancy  per  courtesy,  but  from  denying 
the  tenancy  in  dower  of  a  trust.    And  if  an  alteration  was 
to  be  introduced,  the  best  way  to  set  it  right  would  be  to 
allow  the  wife  dower  of  the  trust  estate  (6). 

Twenty  years  ago  I  imbibed  this  principle,  thai  the 
trust  is  the  estate  at  law  in  this  court,  and  governed  fay 
the  same  rules  in  general,  as  all  real  property  is,  fay 
imitation.     Every  thing  I  have  heard,  read,  or  tbaof^lA^^ 
of  since,  has  confirmed  that  principle  in  my  mind. 

In  Banks  v.  Sutton,  Sir  Joseph  Jekyll  boggled 
(a)  1  Atk.  jS03.  (&)  Ante,  p.  19& 
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imitatiiig  the  legal  right  (which  depends  upon  an  actual 
Beiain  during  the  coverture),  and  of  applying  it  to  an 
equity  of  redemption.     In  the  eye  of  this  court  Lord 
Hardwieke  thought  the  equity  of  redemption  is  the  fee 
simple  of  the  land  (a).     It  will  descend,  may  be  granted, 
devised,  entailed,   and   that  equitable  entail  be  barred 
by  a  common  recovery  (6).      This  prgves  it  is  consi- 
dered as  such  an  estate,  whereof,  in  consideration  of  this 
ooort,  there  may  be  a  seisin ;  for,  without  such  a  seisin, 
&  devise  could  not  be  good  of  a  trust.     He  who  has  the 
equity  of  redemption  is  considered  as  the  owner  of  the 
l^uid.     He  says  it  is  a  settled  right  in  equity  which  a  man 
^inuiot  come  at  but  by  mbpcsna  (c)  ;  that  the  husband  and 
^ife,  being  in  perception  of  the  rents  and  profits  during 
Ae  coverture,  were  seised  of  a  freehold  by  imitation  of 
^^  law.     The  allowing  tenancy  per  curtesy  of  a  trust 
^  fiounded  on  the  maxim  that'  equity  follows  the  law, 
^hich  ii^a  safe  as  well  as  a  fixed  principle ;  for  it  makes 
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Ce)  The  words  of  Lord 
'^^^wdfticke,  which  are  here 
''^^Wrred  to,  are  in  Cashome 
^'  ^carfe,  I  Atk.  mb.  They 
''^^  "An  equity  of  redemp- 
^'^^vi  has  always  been  consi- 
"•^'•ed  as   an    estate  tit    the 

{h)  Casbome  v.  Scarfe,  1 
^a.  603. 

(c)  The  observations  of  Sir 
^.  Grant  in  Lord  Cholmonde' 
kjfTJLcffd  Clinton  J  are  not  quite 
Wnsonant  to  the  above.  <'  Al- 
though the  equitable  owner- 
ship be  in  the  mortgagor,  yet 
his  ownership  is  of  a  more 

VOL.    I. 


precarious  nature  than  that  of 
any  other  cestuy  que  trust. 
In  general,  a  trustee  is  not 
allowed  to  deprive  the  cestuy 
que  trust  of  the  possession, 
but  a  mortgagee  may  assume 
the  possession  whenever  he 
pleases,  and  therefore  the 
mortgagor  is  called  tenant  at 
will  to  the  mortgagee;  and^ 
in  point  of  possession,  he  is 
so  even  in  equity :  for  a  court 
of  equity  never  interferes  to 
prevent  the  mortgagee  from 
assuming  the  possession."  2 
Meriv.  339. 
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the  substantial  roles  of  property  certain,  and  unifonn,  he 
the  mode  of  following  it  what  it  will. 

So  that,  I  take  it,  by  the  great  authority  of  this  de- 
termination, on  clear  law  and  reason,  ceattiy  que  tnui  ii 
actually  and  absolutely  seised  of  the  fireeholdin  ccmfli* 
deration  of  this  court  (a) ;  and  therefore  that  the  1^ 
consequences  of  an  actual  seisin  of  a  fireehold,  ahidl,  in 
this  court,  follow  for  the  benefit  of  one  in  the  past. 

To  conclude  this  head.  An  use  or  trust  heretofiiie 
was  (while  it  was  an  use),  understood  to  be  merely  as  an 
agreement,  by  which  the  trustee,  and  all  claiming  fioia 
him  in  privity,  were  personally  liable  to  the  cestuy  que 
trusty  and  all  claiming  under  him  in  like  privity.  No- 
body in  the  post  was  entitled  under  or  bound  by  the 
agreement.  But  now  the  trust  in  this  court  is  the  same 
as  the  land,  and  the  trustee  is  considered  merely  as  an 
instrument  of  conveyance ;  therefore  is  in  no  event  to 
take  a  benefit ;  and  the  trust  must  be  co-extensive  with 
the  legal  estate  of  the  land,  and  where  it  is  not  dedaied, 
it  results  by  necessary  implication ;  ^because  the  tmstee 
is  excluded,  except  where  the   trust   is  barred  in 


(a)  Lord  Thurlow  in  Skrap- ' 
nell  v.  Vernon,  2  Bra.  C.  C. 
268^ observes^ that^  ''in many 
acts  of  parliament^  an  equita- 
ble is  considered  the  same  as 
a  legal  estate ;  the  words  seised 
in  law  or  in  equity,  in  the 
Qualification  Act,  shew  that 
the  word  seised  is  applicable 
to  both;"  and  again,  ''the 
only  question  is,  whether  the 
word  seisin  will  extend  to 
being  seised  of  an  estate  in 
equity,  which,  unless  I  am 
mistaken,  in  point  of  law  it 


will."     So  also  in  the  judg- 
ment of  Sir    W.   Grant  in 
Lord  Chdmondeley  v.  Lord. 
Clinton,    his    Honour    con- 
sidered it    clear    that  there 
might  be  what  was  deemed  a 
seisin  of  an  equitable  estate, 
though  his  opinion  upon  the 
third  point  in  that  < 
founded  upon    the   im] 
bility  of  the  equitable 
ship  being  the  sutject  of  dit- 
seisin.     Vide  Lord  Cfremmtk 
V.  Bfyih,  16  Ves.  224 
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cue  of  a  purchaser  for  valuable  consideration  without  1759. 

The  trustee  can  transmit  no  benefit;  his  duty  is  to  v. 

hold  for  the  benefit  of  all  who  would  have  been  entitled,  ^^^''*' 

The 

if  the  limitation  had  not  been  by  way  of  trust.     There  is  Attorney- 

no  distinction  now  between  those  in  the  per  and  posty  ex-  Gbnbral 

cept  in  that  case  of  dower  which  is  founded,  not  upon  ^  ^* 

reason,  but  practice. 

As  die  trust  is  the  land  in  this  court,  so  the  declara-  transmit  nobe- 

tion  of  trust  is  the  disposition  of  the  land.     Therefore  an  °«fit » }^  <l"ty  ^ 

'^  to  hold  for  the 


omission  in  the  legal  disposition  shall  not  destroy  benefit  of  all  who 

the  trust.    As  where  trustee  dies  before  testator,  or  is  ^*!Vj{*?*^®,?®®* 

'  entitled,  if  the 

ineapable,  upon  the  old  notion  of  an  agreement,  a  siibpaena  limitation  had 
could  not  he  against  the  heir,  where  the  legal  Umitation  ^^J^  ^  ^^ 
was  void. 

The  grounds  why  the  lord  by  escheat  neither  took 
noft  was  subject  to  an  use,  do  not  now  subsist :  the  prin* 
dples  upon  which  the  question  must  now  be  argued  have 
no  relation  to  it,  whichever  way  it  ought  to  be  deter- 
mined. Or,  rather,  none  of  those  principles  were  made, 
or  could  ever  be  considered  in  the  law  of  uses,  for  this 
court  never  interposed  in  cases  where  the  ckim  was  in 
die  post ;  and  there,  in  Edward  the  ^th'^s  time  it  is  taken 
finr  granted  that  the  lord  shall  not  have  it  It  is  a  fixed 
principle  that  he  shall  not,  because  he  is  in  the  post 

2.  This  brings  me  to  consider  the  nature  of  this  right 
by  escheat. 

It  has  been  truly  said  in  the  beginning  of  feodal  te- 
nure, this  right  was  a  strict  reversion.  The  grant  de- 
termined by  fiiilure  of  heirs,  the  land  returned  as  it  did 
upon  the  expiration  of  any  less  temporary  interest.  It 
was  no  firuit,  but  the  extinction  of  tenure  (as  Mr.  Jusdce 
Wright  says) ;  it  was  the  fee  returned. 

This  holds  equally,  whether  die  investure  was  to  ge- 
neral or  special  heirs ;  for,  originally,  by  the  feudal  law 

a  2 
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the  tenant  could  not  aUen  in  any  case  without  the  kHJFt 
concurrence.  The  reversion  took  effect  in  possession  fiv 
want  of  an  heir,  imless  the  lord  had  done  or  permitted 
what,  in  point  of  law,  amounted  to  a  consent  to  a  new 
investiture  or  change  of  his  vassal.  This  is  the  meamng 
of  the  distinction  taken  in  the  books,  which  mention  that 
nothing  escheats  where  the  tenant  is  in  by  the  tide.  Any 
man  in  possession,  by  being  tenant  to  the  lord,  could  not 
strip  him  of  the  reversion.  Hence  it  followed  that  the 
land  returned  in  the  state  in  which  it  was  granted,  fiee 
from  incumbrances. 

As  soon  as  a  liberty  of  alienation  was  allowed  withmift 
the  lord'^s  consent,  this  right  changed  its  name.  It  be- 
came a  sort  of  caducary  succession.  Thence  the  lord  w» 
called  tanquam  htBreSy  Craig.  L  2.  e.  2.  8,  12 — ^15.  Loid 
takes  as  ultimtis  hteres^  &c.  The  resemblance  of  the 
lord'^s  right  by  escheat  to  the  heirs  by  desc^it  does  not 
hold  throughout ;  and  therefore  the  lord  by  escheat  % 
in  Co,  Litt.  215  6.,  with  accuracy  considered  as  assign 
in  law.  He  took  no  possibility,  or  condition,  or  right  of 
action  which  could  not  be  granted.  He  could  not  dect 
to  avoid  voidable  acts,  as  feofiment  of  an  infimt  with 
livery.  But  every  right  preserved  to  the  hdrs  which 
could  be  granted  goes  to  the  lord  by  escheat.  As  if 
tenant  makes  lease  for  life,  reserving  rent  to  him  and  his 
heirs,  the  rent  will  go  to  the  lord  as  well  as  the  inhe- 
ritance. 

ThruMon  v.  Attorney-General^  1  Vem.  340.  The 
benefit  of  a  trust  term  in  an  estate  was  decreed  to  the 
king  by  escheat ;  for,  says  the  court,  the  term  goes  with 
the  inheritance  by  express  limitation  of  the  parties.  The 
inheritance  is  escheated  in  the  same  manner  as  if  it  had 
descended  or  been  granted. 

Where  the  former  owner  has  made  no  disposition,  mr 
left  no  heirs  by  blood,  it  must  go  somewhere.     It  is  ar- 
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bitnuy  before  settled ;  when  settled,  it  is  as  fiiYOurable  as 
any  other  positive  role.  From  the  original  nature  of  the 
tenure,  the  lord  took  it.  In  personal  estates,  which  are 
allodial  by  law,  the  king  is  last  heir  where  no  kin ;  and 
the  king  is  as  well  entitled  to  that  as  to  any  other  personal 
estate.     This  brings  me  to  the  third  head. 

3L  Whether,  failing  heirs  of  the  trustee,  the  king  must 

not,  in  this  case,  have  taken  the  estate  in  a  court  of  equity 

subject  to  the  trust     ThiS' seems  in  the  present  case  to 

be  a  yety  material  consideration.     For  if  the  king  is  not 

^o  be  sabject  to  the  trust,  there  is  no  colour  that  he  should 

clttin  the  trust  by  escheat,  though  barely  being  in  the 

T^09t  seems  no  objection  now.   That  land  escheated  should 

^  sulgect  to  the  trust,  seems  to  me  most  consistent  with 

^e  lord^s  right,  whether  the  escheat  be  considered  as  a 

^Version,  as  it  once  was,  or  a  caducary  possession  ab  in- 

^^^tatOj  as  it  now  substantially  is. 

Omsidering  it  as  a  reversion.     The  king  as  a  rever- 
Qoner  could  not  claim  it  in  this  case^  but,  under  the  deed 
^   I7I8,  as  the  investiture  under  which  his  tenant  died 
•®*3cd.     There  is  no  other  way  of  shewing  his  trustee  to 
''^'V'e  been  tenant  at  all :  the  possession  was  with  Mrs. 
'^^^rding  to  the  time  of  her  death.    Every  alienation  of 
^   'Gde  has  some  investiture.     The  land  descends  to  the 
^i^nee'e  blood,  and  when  that  fails  the  lord  takes.     But 
^^  loird  cannot  claim  against  his  own  grant.    He  is  bound 
^V  the  terms  of  the  alienation.     If  Mrs.  Harding  had 
^'^^^de  a  wiU,  how  could  the  king  claim  against  the  deed 
^«de  by  the  grantee  to  empower  her  to  make  a  will  ?   Thcf 
^Uig  oould  set  up  no  right  by  escheat  to  defeat  the  exe^ 
^tion  of  that  power.    There  is  but  one  case  in  which  tf 
possibility  of  reverter  could  remain  after  a  fee  granted,  and 
that  is  where  lands  are  granted  to  a  corporation,  if  the  cor- 
poration is  dissolved,  the  lands  return  to  donor  or  his  heirs.^ 
The  king  cannot  claim  by  escheat  contrary  to  the  terms 
or  conditions  which  the  tenant  held  under.    Two  things : 
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first.  That  there  is  equity  against  the  king;  aeoondly. 
That  the  lord  is  bound  as  much  in  a  court  of  eqid^  by 
the  equitable  terms  of  his  tenants  investiture,  as  be  is  in 
a  court  of  law  by  the  legal  terms. 

Taking  the  estate  as  a  caducary  possession.  The  kid 
can  only  take  it.a6  intestato  absolutely.  So  fiur  as  the 
tenant  has  not  disposed  of  the  estate  he  can  take,  and  no 
farther.  The  tenant^s  power  of  disposing  is  absoliite 
without  the  lord'^s  privity,  without  any  determined  fimn  cf 
conveyance.  The  trustee  has,  by  his  declaration  of  tiutt 
in  17189  made  a  valid  conveyance  of  his  trust  in  equity; 
and  therefore  a  court  of  equity  cannot,  I  apprehend,  md- 
fer  the  land  to  go  as  undisposed  of  by  the  tenant,  be- 
cause, in  the  consideration  of  this  court,  there  is  a  vahd 
disposition  made  by  him.  But  even  at  law  the  escheat 
would  not  be  firee  from  the  trust.  The  statute  of  firands 
makes  a  trust  estate  assets  in  the  hands  of  the  heir  ef 
cestuy  que  trusty  consequently  for  that  purpose  the  estate 
descends  to  the  heir.  In  18  Car.  2,  before  trusts  were 
put  on  the  rational  footing  they  now  are,  the  apprdieii- 
sion  of  the  judges  was,  that  the  lord  by  escheat  ought  to 
be  subject  to  the  trust.  Lord  Bridgman  thought  so  (a). 
In  1702,  Sir  J.  Trevor y  upon  the  same  principle,  thou^^t 
so,  in  Eales  v.  England.  Yet  Sir  J.  Tref)or  certainly 
knew  there  could  be  no  escheat  of  an  use.  If  it  were  not 
to  be  subject  to  the  trust,  I  think  the  inconvenience  would 
be  very  great,  and  where  we  are  not  tied  down  by  any 
erroneous  opinions,  which  have  prevailed  so  far  in  pno- 
tice  that  property  would  be  shaken  by  an  alteration  of 
them,  arguments  of  convenience  and  inconvenience  are 
always  to  be  taken  into  consideration. 

(a)  The  Editor  has  con-     MSS.  from  whence  it  ^peus 


suited  the  report  of  Lord 
C.  J.  Bridgnyin'%  judgment 
in  Geary  v.  Bearcrqft,  from 
his    own    note-book,    Harg. 


that  he  did  not  express  the 
opinion  attributed  to  him. 
See  it  referred  to,  I  Fomb.  en 
£q.  16g. 
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AU  the  great  estates  of  this  kingdom  ahnost  arie  now 
fimited  in  trust.  The  trustees  are  generally  men  of  bu- 
siness concerned  for  the  family,  and  at  a  little  distance  of 
time  probably  their  pedigrees  are  not  to  be  traced.  And 
if  the  surviving  trustee  were  to  die  without  heir,  it  would 
be  thought  very  hard  if  that  were  to  lose  the  estate. 

But  I  rest  upon  this.  It  seems  to  me  a  contradiction 
in  terms  that  he  who  has  no  claim  but  ab  intestatOj  where 
^e  owner  has  not  disposed  of  his  property,  should  take 
contrary  to,  and  in  prejudice  of  his  disposition.  The 
heb  of  blood  might  as  well  claim  the  estate  in  contradic- 
tion to  the  equitable  charge. 

An  escheat  is  as  much  a  title  under  the  former  owner, 
-by  consequence  of  his  former  seisin,  as  the  heir^s.  Why 
else  shall  the  lord  be  deemed  the  assignee  or  heir  of  the 
tenant  ?  I  think  the  lord  may  be  as  much  considered 
his  heir  as  his  heir  by  blood,  and  is  as  much  liable  to  all 
the  dispositions. 

Suppose  a  devise  ineffectual  at  law^  but  good  in  equity; 

'Would  the  estate  escheat  free  from  the  trust?     Suppose  a 

devise  to  a  trustee  in  trust  to  pay  debts  and  legacies,  and 

*tru8tee  dies  without  heir;  are  all  these  charges  to  be  gone, 

vid  not  carried  into  execution,  and  the  estate  to  escheat^ 

fiee  from  them.'^     To  bind  the  lord  there  is  no  distinc- 

^on  between  voluntary  and  meritorious  limitations.   The 

lord  by  escheat  must,  in  consequence  of  the  tenants  dis- 

^Kxdtion,  be  a  trustee  for  all  or  none. 

But  objections  have  been  made  to  subjecting  the  es- 
^Aeat  to  trusts. 

Objection  1.      From  copyholds,  and  the  custom  of 
manors.    There  the  lord  cannot  be  subject  to  trusts,  bu 
^akes  the  estate  on  the  death  of  the  tenant  without  heir. 

This  objection  proceeds  from  not  distinguishjng  be- 

^ireen  freehold  and  copyhold  manors.      In  all  manors 

where  admission  is  necessary  to  alienation,  the  escheat  is 

absolute,  the  lord^s  consent  being  still  necessary.      In 


1759. 

BUROBSS 

V. 

Wheate. 

The 

Attornbt- 

Gbneral 

V, 

Whsatb. 


BUROB^ 
V. 


232  CASES  IN  CHANCERY. 

1759.  those  copyholds  the  lord  is  not  bound  by  debts,  aliem- 

tion,  or  trusts ;  they  are  all  void  agamst  him  (a).     Butif 
he  consents  to  a  condition  or  trust  on  the  court  loD, 
Whratb.      then  he  is  bound  by  it,  for  he  cannot  claim  against  his 

Attornbt-     ^''^"^  *^  ^*)'  ®^*  ^  fireeholds,  the  form  of  his  concunenoe 

Gens&aXi      not  being  necessary,  he  is  always  considered  as  modi 

^'  bound  as  if  he  were  a  party  to  the  deed  of  alienatioii 

In  freeh  Id    '      ^^^^^  makes  the  trust ;  because  the  power  which  the 

manors,  the  lord  tenant  now  has  by  law,  is  eqmvalent  to  the  lord*8  conaoit 

mud?  bound  m  ^  ^^^  S^ant  wh«i  it  was  a  strict  reversion, 
if  he  were  a  party  Objection  2.  If  the  trustee  is  not  to  be  considered  as 
alienation,  be-  ^T^^^t  without  regard  to  the  trust  in  the  case  of  escheat^ 
cause  the  power  then  the  lord  cannot  be  permitted  to  consider  him  as  te- 
has  is  equivalent  ^'"^^  ^  ^^^^^  ^^  heriot  and  relief.  Brow7i*a  case,  V&m.  (c) 
to  his  consent.  If  the  objection  is  applied  to  copyhold  manors,  it  re- 

ceives the  same  answer.  The  roll  shews  the  tenure.  U 
applied  to  fireeholds  held  of  the  king,  or  mesne  lords,  the 
case  of  heriots  and  reliefs  is  of  no  great  conseqnenoa 
But,  however,  the  lord  cannot  be  hurt :  for  a  conveyance 
in  trust  would  be  void  and  firaudulent  against  the  lord  io 
respect  of  them.  The  cestuy  que  trust  is  the  visible  pos- 
sessor. And  I  should  think,  in  the  present  case,  if  a 
heriot  were  due  firom  the  tenant,  the  deed  of  I7I8  is 
void  against  the  lord  in  respect  of  heriots  and  relie& 
Sec  how  it  stands.  Mrs.  Harding  kept  possession  dll 
her  death.  The  lord  could  not  know  of  this  secret  deed 
made  by  her  in  trust  for  herself,  or  where  the  deed  was; 
and  she  would  be  considered  as  his  tenant.  But  sup- 
pose he  knew  it,  and  chose  to  consider  the  trustee  as  hii 
tenant  at  law ;  I  think  he  may  do  it  in  all  cases  where 
the  trustee  is  party  to  the  conveyance,  and  has  accepted 

{a)  Vide  the  Lord  Chati^         (b)  Fide  the  King  r.Otd' 

cclhr's  observations  in  Peachy  denham,  15  East,  436. 
v.   the    Duke    of   Somerset^         (c)  Ante,  p.  200. 
1  Sira.  454. 
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68tftte;  and  then  no  colour  for  a  court  of  equity  to 
rpose.     The  trustee  cannot  object,  because,  by  his 

agreement,  he  has  made  himself  liable  to  the  bur- 
is  annexed  to  the  estate;  and  he  cannot  be  prejur 
•I,  as  the  estate  is  a  pledge  in  his  hands  to  reimburse 
.  And  where  trustee  is  the  yisible  tenant,  the  lord 
only  consider  him  as  tenant  The  mortgagee  in  fee 
Id  be  tenant  to  the  lord  in  respect  of  his  heriots  and 
Ay  and  he  could  not  come  on  the  mortgagor  for  them 
le  the  estate  remained  unredeemed.  But  where  an 
eat  happens,  it  does  not  follow  but  that  the  court 
interpose  to  substantiate  the  agreement  of  the  parties, 
igh  they  do  not  when  there  is  no  agreement, 
objection  3.  It  was  said  a  mesne  lord,  by  death  of 
tgagee  without  heirs,  can  take  the  escheat  in  pre- 
Boe  to  the  personal  representatives,  who  are  entitled 
lie  money,  and  in  opposition  to  the  mortgagor  who  is 
ded  to  the  redemption. 

'his  would  be  glaring  injustice.  Pawletfs  case  seems 
ed  on  a  true  foundation,  and  this  precise  objection 
in  terms  overruled.  Lord  Hale  says  the  tenure 
extinguished,  but  it  is  overruled.  Another  answer 
list  the  lord  may  continue  the  tenure  by  accepting 
xatuy  que  trust  as  tenant  If  the  lord  admits  the 
,  there  will  be  no  escheat.  The  king  and  the  lord 
tfaer  may  revive  the  tenure.  Another  answer  that 
rs  is,  that  if  the  tenure  was  destroyed,  any  benefit 
Dg  from  it  to  the  lord  might  be  secured  by  a  decree 
>ld  and  enjoy.  The  last  answer  is,  that  if  it  should 
iguish  the  tenure,  the  law  never  thought  that  suiS- 
:  to  abridge  the  tenants  absolute  right  of  alienation. 
1  the  case  of  a  grant  in  mortmain. 

is  said  that  the  king  must  take  it  free  from  the 
»  because  the  king  cannot  re-convey  it;  but  this 
i  bold  equally  in  the  case  of  mortgages,  and  the 
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purpose  might  be  answered  another  way.;  there  mig^ 
be  a  decree  to  hold  and  enjoy:  if  it  were  so,  it  is  sln^ge 
to  say  that  therefore  he  shall  lose  the  whole  estate,  aal 
haye  no  relief  at  all. 

Fourthly.  If  what  I  have  said  be  right,  little,  is  kft 
for  me  to  say  upon  this  head.  If  the  lord  takes  an 
escheat  as  heir  or  assignee  in  law,  then  the  king  is  within 
the  express  declaration  of  trust,  which  is  to  Elizabeth 
Harding,  her  heirs  and  assigns.  If  the  king  would  take 
it  subject  to  trusts,,  he  must,  of  course,  be  entitled  to  an 
equitable  estate  by  escheat  He  can  be  subject  to  the 
trust  on  no  other  ground  than  that  cestuy  que  truet  (the 
true  owner  in  the  consideration  of  a  court  of  equity), 
dying  sans  heir,  the  escheat  is  to  arise ;  for  else  it  would 
be  a  fee  on  a  fee.  It  would  be  to  cestuy  que  trust  and 
his  heirs;  and  for  want  of  such  heirs,  to  the  trustee  and 
his  heirs,  which  is  void  in  law  because  of  the  lorfs 
escheat.  ^ 

If  the  trust  be  the  land,  Mrs.  Harding  died  seised  of 
the  old  use  of  that  land.  The  hinge's  right  by  escheat 
stands  on  the  same  ground  as  every  other  legal  right;  it 
arises  out  of  the  seisin.  And  Lord  Bacon  says,  they 
who  come  in  by  justice  and  consideration  of  law  are  of 
all  others  most  favoured.  On  that  principle  stands  the 
forfeiture  by  escheat,  the  tenancy  by  curtesy  and  in 
dower.  27  H.  8.  expressly  recites  this  grievance,  and  a 
wise  plan  in  equity  is  established  by  considering  the  trust 
as  the  lands  to  avoid  every  inconvenience  that  arose  £am 
an  use. 

As  to  Sir  George  Sands'^s  case,  it  has  great  weight;  bat 
I  cannot  agree,  when  a  trust  descended  to  the  heir,  that 
the  heir  should  take  the  land  free  from  the  specialty 
debts  of  the  ancestor ;  there  the  trustees,  the  hdn  of 
Uood  to  the  felon,  and  Sir  R.  Freeman^  were  all  in  the 
same  interest.     If  it  had  been  adverse,  perhaps  it  might 
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have  been  argued  that  it  resulted  to  Lady  Sanda^  the  l^5^9. 

daughter  and  hen*  of  Sir  Ralph.    The  trustee  could  take       Burokss 
nothing  to  himself  against  the  former  owner  and  his  heirs.  v. 

The  circumstances  of  that  case  were  compassionate.     If      Whbatb. 
the  king  had  restored  the  estate  to  the  family,  and  the     Attornby- 
trustee  had  insisted  upon  keeping  it,  it  would  have  un-      Gbnbral 
dergone  a  different  examination  from  what  it  did.  Whbatb 

The  principal  reason  is,  that  escheat  is  for  want  of  a  r  r  r 

tenant     A  trust  is  like  a  rent-charge:  when  it  fails  it  Escheat  is  for 
extinguishes  in  the  estate  for  the  benefit  of  the  owner,   wantof  atcnank 
There  can  be  no  escheat  of  an  use  (the  second  reason) 
seems  incorrect ;  the  escheat  is  for  want  of  a  tenant ;  the 
lord  being  assignee  here  is  a  tenant  at  law.     It  does  not 
prove  but  that  there  may  be  an  estate  in  the  trustee. 

It  is  said  the  escheat  is  in  lieu  of  services.  True ;  but 
it  does  not  conclude  but  the  tenant  may  be  a  trustee. 
There  is  a  declaration  that  trust  does  not  extinguish  for 
benefit  of  the  trustee,  but  of  the  true  owner;  which  is 
dearly  settled.  The  reasoning  with  regard  to  those  who 
claim  in  the  post  does  not  conclude  one  way  or  other ; 
Imt,  in  fact,  the  true  foundation  of  trusts  was  not  then 
laid.  Lord  Hale  himself  had  held,  a  trust  descended  to 
the  heir  was  not  liable  to  debts;  he  went  upon  a  prin- 
ciple that  failed,  and  whatever  is  built  upon  it  &il8 
^th  it. 

It  is  matter  of  importance  to  settle  upon  what  prin- 
ciples the  present  determination  is  made ;  because  many 
consequences  may  hereafter  be  drawn  from  it.  If  mort- 
gagee in  fee  dies  without  heir,  it  is  now  settled  the  estate 
escheats  subject  to  the  mortgage,  and  the  money  must  be  opinion  g  jven  as 

paid  to  the  personal  representatives.     But  suppose  mort-  to  the  case  of 

,.,....,  1    ti    1      t      t   mortgage r dymg 

^agor  dies  sans  heir,  shall  the  mortgagee  hold  the  land  without  hieirs, 

Sftbsolutely?     If  he  demands  the  money  of  the  personal  and  mort  gagee 

.  in  possesinon 

Representative,  shall  he  have  the  money  and  the  land  coming  a^nst 

Xoo?     If  not,  to  whom  shall  he  convey  it?     If  to  the  the  personal  re- 
^^  '  -^  .  presentamve  for 

long,  then  a  right  of  escheat  followed  in  equity  by  ana-  the  mon  ey. 
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logy.  I  do  not  say  on  any  ground  established  what  must 
be  the  detej^mination  in  that  case  (a).  It  must  be  upon 
reasonings  not  upon  principles  yet  settled.  Whether  it 
may  not  be  reasonable,  under  particular  circumstances, 
cftnnot  be  questioned.  This  court  does  not  act  arbitra- 
rily, but  by  a  system  of  equity,  which  is  as  much  the 
law  as  that  on  the  other  side  of  the  hall. 

In  case  of  felony,  shall  the  trustee  hold  against  the 
felon  if  pardoned,  or  against  the  heir  of  the  ancestor 
executed,  although  the  king  would  restore  it  {b)  ?  I  cannot 
answer  it  upon  principles ;  I  can  find  no  clear  and  certain 
rule  to  go  by;  and  yet  I  think  equity  shoyld  follow  the 
law  throughout.  Yet  I  am  satisfied  it  must  shock  com- 
mon sense,  that  the  heirs  of  an  attorney  or  trustee  should 
take  the  estate  6rom  the  family  of  the  owner,  the  king, 
and  every  body  else.  The  least  analogy  to  any  l^al 
right  ought  to  be  preferred  to  the  trustee,  who  is  the 
mere  form  and  instrument  of  conveyance. 

Thruwton  v.  Attorney-General  shews  a  right  by  escheat 
is  a  ground  to  come  into  equity  against  a  trustee  to  pray 
conveyance.  Palmer  v.  Attorney-General^  before  Lordf 
Nottingham;  after  stating  the  case,  he  concludes — Note, 
if  a  forfeited  mortgage  in  fee  escheat  to  the  king,  yet 
mortgagor's  equity  of  redemption  is  not  lost,  though  the 
king  comes  in  the  post.  If  then  there  be  equity  against 
the  king's  escheat,  why  should  there  not  be  equity  for 
it  ?  And  so  he  orders  a  case  to  be  made  and  argued, 
and  decreed  that  there  was  an  equity  for  the  kii^s 
escheat 

The  exclusion  of  the  trustee  from  all  benefit  was  surely' 
in  the  contemplation  of  the  parties.  To  determine  other- 
wise would  be   to  contradict  the  deed  of  I7I8.     Tlid 


(a)  Vide  ante,  p.  211,  the 
Master  of  the  RolU%  opinion 
upon  this  point;    and  pott 


p.  259. 

(b)  Vide  ante,  p.  2I0>  mai 
po</.  p.  254. 
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leadi  of  ceaiuy  que  trust  sans  heir  was  not  at  all  thought  X7^» 
iC  They  have  dechired  the  trusts,  and  that  there  should  b^'^^^ 
le  no  other.      Whatever  results  necessarily  from  the  «, 

igreement  was  the  intent  of  it     The  holding  to  other       ^^^™* 
lurpose  than  on  the  trusts  could  never  be  intended ;  he  is     Attobnbt- 
to  hold  to' no  other  purpose.  Gbnsral 

It  has  been  said  the  declaration  and  agreement  cannot       w  ^'  tk 
BZtend  to  the  land,  for  that  the  trustee  holds  it  subject 
tmly  to  the  trust  created  by,  or  arising  from  the  deed : 
ind  if  80,  the  lord  here  takes  an  interest  which  could  not 
even  have  been  given  him  by  express  limitation ;  for  it  is 
odd  that  the  trust  could  not  have  been  limited  to  the 
lord  on  fiulure  of  heirs  to  Mrs.  Harding,  because  it 
would  have  been  a  fee  on  a  fee,  and  therefore  void. 
Vaugh.  270.    But  I  apprehend  that  the  Umitation  of  a  Sl?thefo^d 
ttnst  to  the  lord  failing  heirs  of  Mrs.  Harding,  would  failing  the  heirs 
have  been  good,  because  such  a  limitation  would  have  ^(^alL^been 

been  good  in  law,  and  is  implied  in  the  conveyance  of  good,  because 

.       I  ^  ,  such  a  limitation 

every  l^al  tee.  ^ould  have  been 

Upon  the  whole,  I  think  the  king  is  entitled  to  a  i^  ^t  law,  fuid 
.  ,  ,  IS  unplied  in  the 

decree ;  but  if  I  am  wrong  in  the  principles  I  go  upon,  conveyance  of 

or  (as  is  possible),  in  the  application  of  them,  if  the  deed  ^^^  ^^  "*•• 

of  I7I8  has  conveyed  a  new  fee,  and  changed  the  line  of 

heirs,  upon  which  the  escheat  was  to  arise  in  this  court 

IS  well  as  at  law ;  then  as  between  the  heir  ^w  parte  ma^ 

temi  and  the  trustee,  I  think  the  heir  is  entitled  to  a  pre- 

fer^ce  and  a  decree. 

Before  27  Hen.  8.  if  a  man  conveyed  to  the  use  of 

himself  and  his  heirs,  the   Chancery  thought  that  no 

change  of  the  seisin  was  intended  by  such  conveyance. 

And  they  decreed  the  estate  to  go  as  the  old  use  would. 

T]he  court  never  decreed  against  estates  in  the  post. 

The  trust  should  ensue  the  nature  of  the  use  executed ; 

but  if  settled  that  the  lord  shall  not  be  entitled  by  escheat, 

as  if  the.  old  estate  continued,  and  then  a  new  question 

arises  between  the  hebs  of  the  old  purchase  and  the 
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17^*  trufitee:    Elizabeth  Harding  was  seised  eof  parte  pat- 

BuBGxsa       ^^'^  >  ^^^  whether  she  has  acquired  a  new  fee,  can  only 

V.  be  disputed  by  the  lord  of  the  fee.     Co.  Litt.  12.     The 

Wmatb.       feoffee  cannot  restrain  the  rent  or  condition  to  the  pa- 

Attorney-     Vernal  line. 

Obnkbal  Suppose  trustee  covenanted  to  convey  to  Mrs.  Hard- 

Whxatb       ^^  ^^^  ^^  heirs,  he  cannot  say  that  it  is  restrained  to 

her  heirs  ex  parte  patemd.    If  he  had  reconveyed  to  her 

in  this  case,  it  would  have  descended  to  the  hebrs  of 

purchase,  and  consequently  in  the  event  that  has  hq»- 

pened  to  the  maternal  heir ;  and  there  is  no  instance 

hv*dS*^^°"*^^  where  a  trustee  can,  by  delaying  conveyance,  create  a 

conYe3rance^         benefit  to  himself,  though  he  is  never  called  upon  so  to 

ZThh^Mdt^    do.  When  the  blood  of  the  grantee  fiiils  the  lord  is  entitleA 

In  justice  to  the  maternal  heir  entitled  under  the  old 
investiture,  it  was  before  the  statute  of  Hen.  8.  and  is 
now  presumed  in  equity,  that  the  owner  meant  no  altera- 
tion of  the  old  seisin  by  the  conveyance  in  trusty'  whidi 
left  the  estate  and  ownership  as  it  was.  So  that  tile 
conveyance  leaves  the  estate  just  as  it  was.  I  think  the 
reason  should  not  be  confined  to  the  heirs  under  the  old 
investiture,  but  should  be  extended  to  the  lord.  But  if 
the  lord  is  out  of  the  case,  there  seems  no  reason  to 
confine  it  to  the  paternal  line.  As  between  the  heir  and 
the  trustee,  as  between  Mrs.  Harding  and  her  trastee^ 
the  deed  of  I7I8  is  an  original  act,  and  the  trustee^s  title 
is  wholly  derived  under  this  deed ;  and  every  redprocal 
engagement  on  his  part  to  Mrs.  Harding  and  her  heirs 
b  confined  to  that  deed.  Both  lines  are  of  her  hldod, 
and  within  the  term  heirs  in  the  agreement,  and  within 
the  express  terms  of  his  undertaking,  and  not  only  by 
necessary  implication ;  but  the  trustee  is  intended  to  take 
no  benefit  himself  from  the  natural  afiection  which  Bfn. 
Harding  may  be  supposed  to  have  for  all  the  heirs  of  her 
blood.  There  is  no  case  that  the  feofllee  shall  exchide  the 
heirs  by  purchase,  for  his  own  benefit;   no  saying  in 
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the  books  before  or  after  27  Hen,  8.  to  this  purpose ; 
and  in  my  apprehension  it  is  as  much  against  conscience, 
as  law,  upon  the  reciprocal  agreement.  To  establish  a 
trust  for  his  own  benefit,  and  to  restrain  his  engagements 
made  to  Elizabeth  Harding  and  her  heirs,  to  the  pa- 
ternal line,  seems  unreasonable. 

With  regard  to  the  preliminary  points,  they  are  so 
clear,  that  I  shall  say  nothing  upon  them. 

I  am  sorry  to  have  taken  up  so  much  time.  I  thought 
it  necessary  to  do  it,  as  I  differ  from  so  great  authority. 

The  Lord  Keeper. 

These  is  one  objection  and  two  claims  upon  which  I 
sm  now  to  deliver  my  opinion.  I  agree  entirely  with  the 
Lord  Chief  Justice,  and  his  Honour,  as  to  the  objection. 
As  to  the  other  points,  I  think  myself  very  much  obliged 
to  the  Lord  Chief  Justice,  and  his  Honour,  and  return 
tliem  many  thanks  for  their  learned  assistance ;  and  their 
free  and  unreserved  communication  of  their  sentiments 
to  me,  during  all  the  time  that  this  matter  has  been  un- 
der consideration. 

I  shall  first  take  notice  of  the  daim  of  the  crown, 
because  several  of  the  arguments  which  I  shall  make  use 
of  on  that  will  tend  to  support  the  opinion  which  I  shall 
pve  on  the  other  claims. 

The  question  upon  the  information  in  this  case  is, 
whether  the  ceetvy  que  trttat  dying  without  heirs,  the  trust 
is  escheated  to  the  crown,  so  that  the  land  may  be  reco- 
vered in  a  court  of  equity ;  or  whether  the  trustee  shall 
hold  the  land  for  his  own  benefit  ? 

It  arises  on  this  case ;  Mrs.  Harding  being  seised  in 

&e  eof  parte  patemdj  11  January,  I7I8,  conveys  to 

tmatees,  of  whom  Sir  F.  Page  was  the  survivor,  the 

lands  in  question,  in  trust  for  Mrs.  Harding  her  heirs 

^ind  assigns^  to  the  intent  that  she  should  appoint  such 
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estates,  and  to  such  persona  as  she  should  think  pio- 
per,  and  to  no  other  use,  intent,  or  purpose  whatsoever. 
Mrs.  Harding  makes  no  appointment,  but  dies  without 
heits  eof  parte  patemd. 

Upon  which  case,  the  information  charges,  thai  the 
trustees  had  not  any  beneficial  interest  by  the  indeiitoie 
and  fine,  but  were  only  nominal  trustees  for  the  benefit 
o£  Elizabeth  Harding,  or  such  persons  as  she  should  ap- 
point, and  in  de£EiuIt  of  such  appointment,  for  her  heirs 
on  the  fiither^s  side,  and  she  being  dead  without  any 
heir  on  the  father^s  side,  and  without  making  any  dispo- 
sition by  will  or  otherwise.  Sir  F.  Page  took  no  estate 
for  his  own  benefit,  but  was  a  trustee,  and  held  for  the 
benefit  of  his  Majesty,  who  stands  in  the  place  of  the 
heir,  and  that  the  said  premises  are  escheated  to  Us 
Migesty. 

The  question  therefore  is  a  question  merely  of  temne, 
and  the  rights  resulting  therefrom  06  defectum  tenenHif 
and  not  a  question  of  fiirfeiture. 

The  method  in  which  I  shall  consider  it  is  this.  Fintj 
what  are  the  rights  of  the  crown,  and  other  lords,  with 
regard  to  escheats  at  law  ?  Secondly,  Whether  they  <38ii 
or  have  received  different  considerations  or  modificadoof 
in  a  court  of  equity  ?  And  in  the  course  of  this  argu- 
ment, and  in  the  conclusion  of  it,  I  shall  give  such  answen 
as  occur  to  me,  to  the  reasonings  which  have  been  uged 
in  support  of  the  information ;  and  from  the  whole^  w31 
be  seen  the  grounds  from  whence  I  draw  this  conchiMiy 
that  the  crown  has  in  this  case  no  equity. 

I  will  be  as  little  tedious  as  I  can,  considering  h#w 
largely  and  ably  this  subject  was  discussed  at  the  bar, 
and  the  less  so,  because  I  shall,  as  much  as  poaoble, 
consider  this  right  as  it  is  settled  and  described  by 
municipal  writers  and  reporters,  without  AyaTniwing 
regarding  what  it  was  in  other  countries  where  the  la 
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9tem  to  have  been  calculated  for  empire  and  vassal^ 
age,  neither  of  which  will,  I  hope,  ever  creep  into  our 
system ;  and  I  think  I  am  warranted  in  this  observation 
by  the  feudists  themselves,  one  of  whom  I  shall  quote  to 
justify  me  in  neglecting  all  the  rest. 

Craigf  514,  enumerates  the  causes  of  amission  of  the 
feud  thus :  1.  Incest,  or  incestuous  marriage.  2.  Fratri- 
cide. 3.  Parricide  in  a  large  sense.  4.  Friendship  con- 
tracted with  the  lord's  enemies.  B.  Revealing  the  secrets 
of  the  lord  if  they  may  affect  his  life,  reputation,  dignity, 
or  patrimony.  6.  The  non-production  of  any  of  his  family 
to  answer  the  lord.  Lastly,  all  other  causes  in  the  dis- 
cretion of  the  praetor. 

The  legal  right  of  escheat  arises  under  the  law  of  en- 
feoffment, by  which,  with  us,  the  lord  gave  the  land  to 
the  tenant  and  his  heirs,  under  a  tacit  condition  to  revert, 
if  the  tenant  died  seised  without  heirs  (a).    This  was  the 

(a)  Mr.  Fazakerley,  in  the     the  manor^  and  consequently 
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*'  Observations  "  alluded  to  in 
the  note  at  the  end  of  this  case^ 
snggests  a  doubt  as  to  the 
propriety  of  this  doctrine^  in- 
asmuch as  it  supposes  a  prio- 
rity of  the  dominion  antece- 
dent to  the  creation  of  tenan- 
cies ;  whereas  manors^  courts 
baron^  the  oldest  tenancies 
and  escheats,  seem  of  equal 
antiquity  without  any  prior- 
ity, all  of  them  taking  their 
riae  £rom  the  common  law. 
That  it  is  the  very  essence  of 
a  manor  to  have  demesnes 
and  services :  the  want  of 
either  being  a  destruction  of 
vot.  I. 


there  must  have  been  tenancy 
in  being,  or  created  at  the 
same  time  when  the  manor 
was  first  created,  because  a 
manor  could  not  cust  a  mo- 
ment without  tenants,  sub- 
ject to  services;  and  fur-i- 
ther,  that  courts  baron  are 
incident  to  every  manor ;  and 
though  the  court  be  held  be* 
fore  the  lord,  or  his  steward, 
yet  the  suitors,  viz.  the  te- 
nants, are  the  judges.  For 
these  reasons  he  concludes, 
that  some  tenants  are  as  an- 
cient as  manors  themselves, 
and  if  80,  it  is  difficult  to  say. 


The  1^1  right 
of  escheat  arisei 
under  the  law  of 
enfeoffinent,  bv 
which  the  lord 
save  the  land  to 
Uie  tenant  and 
his  heirs,  under 
a  tacit  condition 
to  revert,  if  he 
died  without 
heirs. 
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The  latitude  gi- 
ven to  the  donee 
to  hold  to  him- 
self, his  heirs  and 
assigns,  reduced 
the  consideration 
of  reverter  to  the 
nngle  event  of 
defectum  tcnenUt 
dejure. 


last  and  most  liberal  enfeoflbient,  for  it  was  diflfeteni  ift 

different  periods  of  time. 

The  extension  of  the  feudal  donation  or  enfeoflfasent, 
firom  the  person  of  the  tenant  to  the  heirs  special  of  his 
body,  or  to  the  heirs  of  his  body  in  general,  and  then  to 
his  heirs  and  assigns,  is  curiously  traced  and  accounted 
for  in  a  book,  properly  entitled,  A  Treatise  of  Tenoies 
by  a  Learned  Hand  (a). 

This  latitude  ^ven  to  the  donee  to  hold  to  himself,  his 
heirs  and  assigns,  reduced  the  condition  of  reverter  to 
this  single  event,  ob  defectum  tenentis  dejure. 

In  F.  N.  B.  tit.  Writ  of  Escheat,  4to  ed.  fo.  337.  ** » 
said  the  writ  of  escheat  lieth  where  the  tenant,  who  hath 
an  estate  in  fee-simple  of  any  lands  or  tenements,  and 
holdeth  them  of  another,  dieth  seised  without  heir  general 
or  special,  the  lord  shall  have  the  writ  of  escheat  against 
him  who  is  tenant  after  the  death  of  his  tenant ;  and 
by  this  writ  he  shall  recover  his  land,  because  he  shall 
have  the  same  in  lieu  of  his  services. 

Now  the  books  are  uniform,  that  in  this  event  ahmes^ 
(except  in  the  case  of  tortfaisors,)  the  escheat  took 
As  long  as  the  tenant  in  fee  stood  by  himself,  or  his 
representatives  as  tenant,  or  by  his  own  act,  or  implir      J 


that  the  law  of  escheats  arises 
under  the  law  of  enfeoff- 
ment to  the  tenant  and  his 
heirs^  which  supposes  a  pri- 
ority of  the  domain  before 
there  was  any  tenant.-— 
Coxe's  MSS.  This  reason- 
ing is  open  to  the  same  <^ 
jection  as  that  made  by  Sir 
M.  Wright,  159.  n.  to  the 
doctrine  of  Brook,  Roll,  and 


Finch,  viz.  that  the  like 
sonmg  might  have  preveiit=««/ 
any  manors  at   all ;    for  fc2e 
court  was  dependent  on  "^Jke 
manor^  not   the  manor  np^n 
the  court.     The   manor  tvu 
the  principal^  the  oonrt  oofy 
the  incident.     See  also  Wat' 
kins  on  Copyholds,  18, 19. 
(a)  frnj^ATs  Tenures. 
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98Mnt,  to  the  seisin  of  another,  supplied  the  lord  with  a  1759. 

tenant,  the  lands  could  never  escheat  Burgess 

The  law  seems  to  have  had  no  regard  to  the  tenant^s  v. 

right  to  the  land,  but  only  to  his  right  of  seisin ;   and  ^^^**' 

therefore,  in  every  case  where  the  tenant  was  seised  de  Attobnbt- 

jurcy  no  escheat  could  happen  on  the  death  of  that  person  General 

without  heirs  who  had  undoubted  right  to  the  land.  Whbate 

In  Rol,  Ah.  816.  cited  from  3  R.  2.     If  tenant  be  r^^  law  of  es- 

disseised,  and  the  disseisor  by  fine  grants  and  renders  the  cheat  had  no  re- 

land  to  one  in  tail,  remainder  to  another  in  fee ;  and  after  nanfs  right  to 

the  tenant  in  tail   dieth  without  issue,  and  he  in  re-  the  land,  but 

^  ....  only  to  his  right 

mainder  enters,  and  after  the  disseisee  die  without  heir,  of  seisu). 

this  right  shall  not  escheat  to  the  lord,  because  he  hath 

another  tenant  by  title.     If  there  be  lord  and  infimt  te^ 

nant,  and  the  infant  makes  a  feofiment  in  fee,  and  executes 

k  by  livery  of  seisin  with  his  own  hands,  and  afterwards 

dieth  without  heir,  the  lord  shall  not  take  the  benefit  of 

any  escheat.     WhitHngham*8  Case,  8  Rep.     So  in  the 

7  jy.  4s  p.  17.     Bro.    Ah.   Tit.   Ent.   Cong.    p.  20, 

Markham,  J.,  pur  ley :   **  Si  seignior  et  tenant  sontj  et 

^  tenant  est  disseisee^  et  devie  sans  heity  le  seignior  poet 

"  enter  pur  Feschete,  car  il  est  torciaus  faisor :  contra- 

*^  rium  sur  Fheir  le  disseisor  ou  sonfeoffee,  car  ils  sont 

^  eins  per  title.'"     So  in  1  Inst.  fo.  268  b.     If  the  dis- 

adsor  makes  a  feof&nent,  or  die  seised,  and  after  the  dis* 

seisee  die  without  heir,  then  there  is  no  escheat,  for  the 

lord  hath  a  tenant  by  title. 

The  answer  given  by  the  Lord  Chief  Justice  to  these 

several  cases  was,  that  the  lord  by  the  general  g^ant  or 

investiture  to  the  tenant,  his  heirs,  and  assigns,  virtually 

assented  to,  and  was  party  or  privy  to  the  introduction  of 

the  new  tenant,  but  this  seems  to  be  no  answer  to  the  case 

of  persons  coming  in  by  title   under  tortfaisors;   and 

besides  it  proves  too  much>  because  it  proves  the  right  of 

R  2 
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The  reason  why 
there  was  no  es- 
cheat on  the 
death  of  cettuy 
que  tue  in  equity 
was,  that  on 
such  event  no 
use  remained, , 
and  consequently 
no  grounds  for 
the  subpoena. 


the  trustee  who  holds  against  the  lord  as  assignee  of  the 
legal  estate. 

I  think  from  these  authorities,  it  is  as  well  founded  as 
any  proposition  in  law,  that  the  law  does  not  regard  the 
tenant's  want  of  title,  as  giving  the  lord  any  claim  by 
escheat 

The  next  consideration  is,  whether  equity  has  consi- 
dered, or  can  consider  the  matter  in  any  other  light 
That  is  to  say,  whether,  when  the  tenant  did  not  die 
seised,  but  there  was  at  his  death  a  legal  tenant  by  title, 
and  consequently  the  lord'^s  seignory  and  services  still 
continued,  this  court  can  say  to  the  lord,  your  seignory  is 
extinguished  in  equity,  to  the  tenant,  your  tenancy  is  ex- 
tinguished also,  though  both  are  legal  rights,  and  both 
subsisting  at  law. 

It  seems  pretty  certain,  that  in  the  consideration  of 
uses,  with  regard  to  escheat,  courts  of  equity  proceeded 
upon  the  same  principles  as  the  law  ;  and  if  there  was  a 
tenant  seised  of  the  land  to  perform  the  services,  had  no 
regard  to  the  merumjus  of  the  tenant 

The  reason  why  there  was  no  escheat  on  the  death  of 
cesiuy  que  use  without  heirs  in  a  court  of  equity  seems 
to  have  been,  that  on  such  event  no  use  remained, 
and  consequently  there  were  no  grounds  for  issuing  the 
subpoena.  A  use  could  not  be  extended  further  than  the 
cestuy  que  use  could  have  held  the  estate  in  possession ; 
to  him,  his  heirs,  and  assigns. 

Mw.  T.  5  E.  4.  **  Seignior  et  tenant  sont^  le  tenant 
"  enfeoffa  un  sans  volunt  earpressey  et  fait  felony  et  est 
*^  attaint ;  qtuere  qui  avera  le  subpoena ;  le  seignior 
"  n*avera,'^  This  is  an  express  declaration,  as  far  as  the 
authority  of  the  year  books  goes,  that  the  lord  in  this 
case  has  no  equity  for  the  subpoena 

Lord  Bacon  in  his  reading  on  the  Statute  of  Uses, 
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lb.  79}  cites  this  case,  and  does  not  question  the  authority 
of  it,  but  seems,  as  far  as  I  can  conjecture  his  meaning  in 
that  misprinted  passage,,  to  give  this  reason ;  because  the 

I 

feoffee^s  {a)  intent  was  never  to  advance  the  lord,  but  his 
own  blood,  that  is,  as  uses  were  raised  and  directed  by 
the  intent  of  the  parties ;  and  the  party's  intent  was  con- 
fined to  his  owh  blood,  the  use  vanished  with  that ;  and 
the  estate  upon  failure  of  heirs  was  discharged  of  all  equity, 
and  consequently  of  all  equitable  jurisdiction.  I  do  be- 
lieve  that  Mrs.  Harding^  when  she  executed  this  convey- 
ance,  had  no  consideration  of  the  preference  of  the  trus- 
tee or  the  crown;  but  had  the  case  been  put  to  her, 
whether  on  the  event  which  happened,  the  crown  or  trus- 
tee should  have  the  estate,  I  cannot  but  think  she  would 
have  preferred  her  friend  and  trustee  before  the  crown. 

But  it  was  said  by  the  Lord  Chief  Justice,  that  the 
crown  will  take  as  assignee  the  trust  expressed,  under  the 
word  assigns  in  the  deed ;  or  that  a  trust  after^  the  de- 
clared trust  will  result  according  to  the  incidents  on  the 
estate  at  law,  if  no  conveyance  in  trust  had  been  made. 

As  to  the  first :  in  our  law  the  word  assigns  is  void. 
It  is  earpressio  eorum  quce  tacite  insunt,  and  nihil  opera- 
iuTy  and  must  therefore  be  confined  to  the  actual  assignees. 
As  to  the  second :  a  trust  can  only  result  in  lieu  of  the 
inheritance  conveyed  without  consideration ;  but  none  in 
this  case  is  conveyed  by  the  lord ;  ergo,  none  could  result 
to  him.  None  could,  I  think,  be  declared ;  for  the  gran- 
tor could  not  limit  a  fee  on  a  fee ;  and  a  limitation  and 
reverter  are  obviously  different. 

As  I  am  now  stating  the  law  and  equity  of  escheat  with 
respect  to  uses,  I  will  take  notice  of  an  objection  urged 
with  much  force,  and  which  equally  affects  uses  and  trusts. 

(a)  Should  he  feoffor,  and  to  it,  where  the  whole  pas- 
vide  Mr.  Rowe'fi  edition,  page  sage  is  rendered  completely 
12,   and  the  ingenious  note     clear. 
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No  trust  can  re- 
sult to  the  lord, 
as  a  trust  can 
only  result  in 
lieu  of  the  inh&. 
ritance  conveyed 
without  consider^ 
ation,  and  here 
none  is  conveyed 
by  the  lord. 
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No  opinion  g^ven 
as  to  whether 
lands  escheat  dis- 
chaiged  of  the 
trust  on  the 
death  of  trustee' 
without  heirs. 


A  dOemma  was  advanced  in  support  of  the  informatiaii^ 
and  as  one  great  basis  of  its  equity,  vis.  that  the  loid  mut 
have  the  escheat,  either  on  the  death  oicestuy  que  trust 
without  heirs,  or  on  the  death  of  the  trustee  without  brirs, 
discharged  of  the  trust ;  but  if  he  cannot  have  the  esdieat 
in  equity,  while  the  trustee  stands  tenant,  it  would  be 
monstrous  and  absurd  that  the  cestuy  que  trust  sboiuld 
be  prejudiced  in  putting  the  estate  in  trust  for  the  con- 
venience of  his  fiimily. 

If  it  be  so,  that  on  that  event  the  lord  shall  take  it  dis- 
charged, I  must  conclude  there  is  nothing  absurd  or  in- 
jurious in  it.     The  law  is  known,  and  volenti  turn  fit  in- 
juria.    The  creator  of  the  trust  determines  to  take  the 
convenience  of  a  trust,  with  its  inconveniences.    It  is  moat 
certain,  that  every  man  who  creates  a  trust  puts  his  estate 
into  the  power  of  his  trustee;  for  if  the  trustee  sells  for  a 
valuable  consideration  without  notice,  no  court  can  rdieve 
him  from  his  misfortune,  the  result  of  his  own  act.     As  I 
do  not  however  know  that  the  position,  that,  on  the  deadi 
of  the  trustee  without  heirs,  the  lands  shall  escheat  dis- 
charged of  the  trust,  has  been  judicially  determined,  1 
shall  give  no  unnecessary  opinion  upon  that  point  (a). 

But  so  far  is  dear  and  certain,  that  unless  trusts  can  be 
distinguished  from  uses,  the  most  learned  judges  saw  that 
the  only  stipulated  point  of  reverter,  being  the  event  of 
default  of  a  tenant,  in  that  event  alone  the  escheat  could 
take  place  in  law  or  equity;  and  that  the  rights  of  the  lord 
being  paramount,  the  trust  could  not  be  affected  with  it 

1  Rep.  fo.  122.  Chudleigh*B  case.  The  lord  by  esdieit 


(a)  Though  the  point  had 
not  been  judicially  determin- 
ed, yet  Lord  Macclesfield,  in 
Peachy  v.  the  Duke  of  Somer- 
sd,  1  Stra.  454,  had  treated  it 


as  quite  dear^  that  if  the  trus- 
tee should  die  without  hetr, 
the  lord  would  be  entitled  by 
escheat  without  being  subject 
to  the  trust. 
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sball  not  stand  seised  to  an  use,  because  he  is  in  by  title 
paramount  to  the  use,  scilicet  by  force  of  a  condition  in 
law  tacitly  annexed  to  the  estate  of  the  land  at  the  time 
of  the  creation  of  the  seignory ;  and  the  tenancy  came  in 
lieu  of  his  seignory,  which  he  hath  to.  his  own  use :  and 
also  he  is  not  in  in  the  per,  that  is  to  say,  in  privity  of 
estate,  to  which  the  use  is  annexed.  And  fo.  139,  in  the 
same  case,  Popham^  C.  J.,  says,  the  reason  why  the  lord 
by  escheat  shall  not  stand  seised  to  an  use  (taking  it  as 
known  law  that  he  should  not),  is  by  reason  of  his  elder 
title,  which  title  is  higher  and  dder  than  the  use  and  con- 
fidence is,  and  therefore  should  not  be  subject  to  it.  It 
is  here  to  be  observed,  that  the  expression,  shall  not  stand 
seised  to  an  use^  must  mean,  shall  not  be  responsible  to 
the  subpoma;  because  ausewas  anullity,  and  of  no  con- 
rideration  in  law. 

But,  for  my  own  part,  I  do  not  think  this  a  necessary 
dilemma,  as  the  logicians  call  it.  The  lord  may  not  be 
entitled  to  the  escheat  on  the  death  of  cestuy  que  trust 
without  heirs,  having  no  equity,  because  he  has  still  his 
tenant  and  services.  He  may,  perhaps  (I  say  perhaps, 
tat  I  mean  to  give  no  opinion  on  this  point),  be  charged 
by  the  strength  and  refinement  of  equity,  together  with 
the  legal  reformation  of  tenures,  with  the  trust ;  because 
I  cannot  suggest  a  case  where  this  court  could  not  allow 
the  lord  to  retain  a  compensation  for  the  services  that  now 
eubsist  at  law,  and  then  no  injury  is  done  to  the  lord* 

It  seems  to  me,  therefore,  clear,  that  during  the  exist- 
ence of  trusts  under  the  name  of  uses,  to  the  time  of  their 
extinguishment,  or  rather  new  modelling,  after  the  sta- 
tute 27  H,  8.,  Courts  of  Equity,  as  well  as  Courts  of  Law, 
confined  escheats  to  the  original  compact  06  defectum  te- 
9%enii8. 

And,  in  truth,  the  concurrency  in  judgments  of  this 
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The  difference 
between  uses  and 
trusts  does  not 
consist  in  the 
principles  and 
rules  applied  to 
them,  but  in  the 
extent  of  the  ap- 
plication of  those 
principles  and 
rules. 


court,  and  the  courts  of  law  upon  escheats,  was  so  fblly 
established,  and  with  such  harmony  in  the  books,  that  it 
was  admitted  at  the  bar,  that  if  modem  trusts  could  not 
be  distinguished  &om  ancient  uses,  the  precedents  would 
be  too  strong  against  the  claim  of  the  crown  in  this  in- 
formation. It  was  undertaken,  therefore,  to  shew  a  dif- 
ference ;  and  uses  were  represented  as  bad  modifications 
of  property,  destined  to  ill  purposes,  and  discountenanced 
at  law.  But  in  this  respect  trusts  may,  and  often  do, 
resemble  them ;  are  formed  for  the  worst  purposes :  I 
have  seen  several  made  purely  to  promote  firauds,  and 
some  to  subvert  the  present  constitution.  But  this  is 
not  the  essence  of  the  one  or  the  other,  it  is  the  abuse  of 
both. 

The  Lord  Chief  Justice  admits,  if  I  understood  him, 
that  in  essence  they  are  the  same ;  but  that  in  the  prin- 
ciples and  rules  applied  to  them,  the  difference  is  great 
I  think,  on  the  contrary,  that  there  is  no  difference  in 
principles  or  rules,  though  there  n>^y  be  in  the  extent 
application  of  those  principles  and  rules.  Geometry  was  th 
same  in  the  time  of  Euclid  as  in  that  of  Sir  Isaac  Ni 
ton,  though  he  applied  the  principles  and  rules  to 
greater  discoveries  and  more  important  demonstratioE:x& 
But  let  us  see  what  they  are,  and  we  shall  see  wherein 
they  differ. 

^^  Quant  ascun  home  ad  ascun  chose  (U  auter  tisCj  sur 
confidence  que  auter  prendera  les  profits,  cesty  qui  avera 
les  profits  est  dtt  d!aver  un  use,  Le  quel  use  al  conmon 
ley  fuit  accompt  riens,  mes  un  matter  en  conscience  et 
Chancery  Solement.'^  Finch  del  Ley,  B.  2.  Ch.  2.  £  22 
6.  An  use,  say  the  other  books,  was  neither  jW  in  re, 
nor  ad  rem,  but  a  confidence  resting  in  privity  of  person 
and  estate,  without  remedy,  but  in  a  court  of  equity. 
^Vhat  else  is  a  trust?    What  other  definition  can  be 
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given  of  it?  No  other  is  attempted.  But  it  is  said 
since  the  existence  of  trusts  (since  the  statute),  equity 
lias  modelled  them  into  the  shape  and  quality  of  real 
estates,  much  more  than  it  did  in  earlier  times  when  they 
trere  called  uses.  It  has  made  tenants  by  the  curtesy, 
permitted  tenants  in  tail  to  suffer  common  recoveries,  &c. 
And  why  ?  Because  equity  follows  the  law.  And  as 
between  the  cestuy  qzte  trust  and  those  claiming  by,  from, 
and  under  him,  it  is  equity  that  he  should  be  considered 
as  formally  possessed  of  that  estate  of  which  he  is  and 
appears  substantial  owner. 

But  this  is  only  the  effect  of  the  equitable  jurisdiction's 
growing  to  maturity,  and  was  an  accident  that  to  a  degree 
accompanied^  uses  as  well  as  trusts.  Lord  Bacon  ob- 
serves that  they  grew  to  strength  and  credit  by  degrees, 
and  as  the  Chancery  grew  more  eminent.  The  quality 
of  them  was  the  same  from  their  £rst  existence  to  their 
extinguishment.  An  use,  says  that  great  writer,  is 
nothing  but  a  general  trust,  where  any  one  will  trust  the 
conscience  of  another  better  than  his  own  estate  and  pos- 
session, which  is  an  accident  or  event  of  human  society, 
and  will  be  in  all  laws,  and  were  of  the  same  kind  as  the 
^Jldei  commissa  in  the  Roman  laws. 

Lord  Nottingham^  very  great  in  the  knowledge  of  law 
and  equity,  in  the  case  of  Lord  Gray  v.  Lady  Chray  (a), 
29  Car.  2.,  where  the  question  was,  whether  a  purchase 
"xnade  in  the  name  of  a  son  was  a  trust  or  advancement, 
^^as  of  opinion  it  was  the  latter,  and  that  there  could  be 
aio  constructive  trust  in  such  case.  He  grounded  him- 
self on  this  observation.  *^  All  the  books  are  agreed  that 
«  feofiment  to  a  stranger,  without  consideration,  raised  an 
'Use  to  the  feoffor ;  but  a  feoffineht  to  the  son,  without 
^consideration,  raised  no  use  by  implication  to  the  father;  ^ 
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(a)  1  Ch.  Ca.  296.  Finch,  338- 
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17S9.         and  then  he  adds  this  impressive  question,  ^^  How  can 
-,  '""'^^  this  court  lustify  itself  to  the  world  if  it  should  be  so  ar- 

BUROESS  ■'  ■' 

V.  bitrary  as  to  make  the  law  of  trusts  differ  from  the  law  of 

Wheats,      uses  in  the  same  case  ?  '* 
The 
Attorney-        Lord  Talbofs  opinion  as  to  the  identity  of  uses  and 

General      trusts  concurred  in  the  case  of  the  Attorney-General  j. 

—,   ^'  Scott  J  Mic,  (a)  9  Geo.  2.,  and  Lord  Hardwicke  seems  to 

have  entertained  the  same  sentiments  in  the  case  of  Gooct 

win  V.  Winsmore  (6),  10  Mar,  174:2. 

It  is  true  this  court  has  considered  trusts  as  between 

the  trustee,  cestuy  que  trtist,  and  those  claiming  under 

It  is  too  much  to  them,  as  imitating  the  possession.  But  it  would  bet 
say,  that  because  ,,,.,  ,.  ..  ,  ,. 

trusts  are  consi-  hold  stride,  and  m  my  opmion  a  dangerous  condusMii, 

dered  as  imita^     ^q  g^y  therefore,  this  court  has  considered  the  creadOD 

ting  the  posses-  ,  ;  ^  n.  -.    i^ 

non,  that  there-  And  instrument  of  trust  as  a  mere  nuUity ;  and  theestate 

Mi^iiwL^*^r°  in  all  respects  the  same  as  if  it  still  continued  in  the  seiiiB 
of  trust  is  a  of  the  creator  of  the  trust,  or  the  person  entitled  to  it  I 
nullity.  entirely  agree  that  the  rules  and  maxims  relative  to  sua- 

cession  or  other  circumstances  of  property  are  by  bo 
means  to  be  questioned  by  individuals  or  judges.  While 
they  are  allowed  and  acquiesced  in,  the  consent  of  tlie 
people  is  the  best  testimony  of  their  utility  and  wisdon. 
None  but  the  legislature  can  presume  to  examine  « 
change  them.  I  have  therefore  the  strongest  propensity 
to  direct  equitable,  by  a  strict  analogy  to  l^al,  propei^. 
I  think  the  nature  of  my  reasoning  shews  it.  And  there- 
fore I  think  it  a  fallacy  in  this  case  to  suggest  that  ibao 
^  is  a  doubt  whether  trusts  should  not  imitate  lands.  Iia 
my  opinion  they  have  done  so  from  the  earliest 
without  any  distinction  but  what  arose  from  the  i 
dlity  or  strength  of  this  jurisdiction. 

Objection  to  the      My  objection  to  the  claim  in  the  informati(m  is,  thali 
claim  of  the 

crown  is,  that  it  is  for  the  execution  of  a  trust  which  does  not  exist. 

(a)  For.  138.  {h)  2  AtL  525. 
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there  is  a  trust,  it  should  be  considered  in  this  court  as  •n^'^''^ 

the  real  estate,  between  the  ceatuy  que  trust  and  the  t^. 

trustee,  and  all  claiming  by  or  under  them;  and  the  Whkatb. 

trustee  shoidd  take  no  beneficial  interest  that  the  cestuy  Attornbt- 

que  trust  can  enjoy;  but  for  my  own  part  I  know  no  in-  GsNRBAii 

stance  where  this  court  ever  permitted  the  creation  of  a  tkt  ^' 

trust  to  affect  the  right  of  a  third  person. 

rm  •     1  The  creation  of  a 

The  transmutation  to  a  trustee  is  the  same  m  its  con-  ^^^3^.  eannot  af- 

aequences  as  the  transmutation  of  possession  without  a  ^^^^  ^^^  ^%^^  ^ 

,  11111  •■ .     a  third  person, 

trust ;  It  conveys  to  the  trustee  the  legal  burthens,  and  it  ,« 

invests  the  trustee  with  the  legal  privileges.     The  trustee  tion  of  possesdon 

i.  ten«t  to  the  pnecipe,  and  Uable  to  Jl  onerous  services.  ^^^^  ^^ 

A  special  privilege  of  the  highest  benefit  annexed  by  the  1^  burthens* 

1       ^    ^1  «,     J  ij       ^  1.  and  invests  him 

common  law  to  the  possession  of  land,  could  not  be  sepa-  ^^  ^j,^  |g_| 

rated,  retained,  or  suspended  by  the  creator  of  a  trust;  privileges. 

the  ri^t  of  voting  for  coroners,  sheriffs,  and  members  of 

ptrliament.     The  legislature  was  obliged  to  interpose  for 

that  purpose  (a). 

Can  this  court  say,  the  conveyance  is  a  nullity?     The 

trust  alters  the  jurisdiction.     The  substantial  owner,  the 

eeHuy  que  trust ,  shall  alone  be  sued  in  this  court.    And 

die  events  in  the  tnistee^s  family  shall  be  barren  of  ser- 

« 

vices,  heriots,  relie&,  &c.  to  the  lord.     And  to  preserve 
the  principle  contended  for  with  consistency,  it  must  be 
said.    Servetur  ad  imum. 

It  appearing  therefore  to  me  certain,  that  at  law  there 
be  no  escheat  while  there  is  a  tenant  dejurcy  that  in 
equity  there  was  none  while  trusts  were  called  uses,  and 
tluit  trusts  and  uses  are  essentially  the  same,  can  I  pos- 
sibly think  that  I  have  authority  to  say,  that  every  lord 
in  Mingland  shall  lose  his  legal  right  of  escheat  in  all  cases 

(fl)  7  »".  3.  c.  26. 
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where  any  man  for  his  own  convenience  has  pat  his  hud 
in  trust  .'^  It  strikes  me  that  this  would  he  jus  dare,  not 
fu8  dicere. 

More  than  two  centuries  have  elapsed  since  uses  hate 
been  extinguished,  and  trusts  have  arisen,  yet  I  find  not 
a  dictum  in  any  book  that  countenances  the  present  daim 
of  the  crown. 

On  the  contrary,  there  is  the  opinion  of  the  abkrt 
writers  in  the  law,  and  a  judicial  determination  against 
the  rights  of  the  crown  by  a  court,  in  which  presided  ooe 
of  the  ablest  and  most  learned  judges  that  ever  adorned 
the  profession. 

Haley  F.  C.  fo.  247,  speaking  of  the  forfeitures  of 
trusts  in  treason,  says,  ^^  But  where  the  king  or  a  common 
person  is  entitled  to  an  escheat  in  felony,  there,  by  the 
attainder  of  cestuy  que  trusty  neither  lands  nor  tniit 
escheat ;  for  the  escheat  is  only  ob  defectum  tenerUk; 
and  in  this  case  the  king  or  lord  has  his  tenant  as  befixe^ 
namely,  the  feoffee  in  trust,  who  is  attendant  on  the  kvd 
or  king  for  his  services.  And  by  the  attainder  of  filoay 
of  the  feoffee,  the  lord  shall  have  the  land  discharged  of 
the  trust.**^  It  is  observable  that  this  accurate  writer  sayiB^ 
that  by  the  attainder  of  felony  of  the  feo£fee,  the  knd 
shall  have  the  land  discharged  of  the  trust.  He  ties  up 
the  case  to  the  attainder  of  felony,  which  makes  tt 
escheat  ob  defectum  tenentisy  where  the  lord  does  not 
come  in  in  the  pevy  but  by  title  paramount.  For  where 
a  person  comes  in  in  the  per ^  he  takes  subject  to  thetenu 
imposed  by  the  forfeitor.  Statid.  P.  C.  fo.  186.  b.  PMi^ 
case.  Mo.  196.     Hix\  case.  Palm.  I76. 

The  judicial  determination  is  the  judgment  in  Sir 
George  Sanda's  case,  20  and  21  Car.  2.  1  Sid.  403, 
more  ftdly  reported  Hard.  488.  The  case  is  in  evciy 
body'^s  memory.    The  court  there  had  no  difiiculty  upon 


CASES  IN  CHANCERY. 


8SS 


part  of  the  case,  which  is  applicable  to,  and  in  point 
the  present.  All  the  difficulty  arose  on  the  devise 
e  term,  whether  it  vested  in  the  felon  as  a  term  in 
»  and  become  forfeited,  or  whether,  upon  the  whole 
it  attended  on  the  inheritance.  And  therefore, 
divers  arguments  on  the  case.  Lord  Haie  delivers 
pinion  thus :  ^^  There  is  no  question  concerning  the 
ture  of  the  fee  simple  in  trust,  for  that  must  arise  by 
at,  and  there  can  be  no  escheat  but  pro  defectu 
\ti8j  but  here  is  a  tenant  in  esse.  But  whether  Sir 
fe  Sands  shall  hold  the  lands  discharged  of  the 

or  the  crown  shall  have  the  term,  is  the  sole 
L**    E.  T.  21  Car.  2.  it  came  on  again.    The  Barons 

and  Turner  delivered  their  opinions,  and  con- 
d.  Turner^  B.,  foimded  himself  on  3  Co.  Marq. 
^hester'*B  Case,  12  Co.  1.  2.  Cro.  Jac.  513.  It  was 
otgected  as  it  is  now,  as  it  was  in  5  £.  4,  who  shall 
the  trust  ?  The  Chief  Baron  answers.  Sir  George 
\s  shall  now  hold  the  lands  discharged  of  it,  as  in  the 
if  a  grantee  of  a  rent  in  fee,  who  dieth  without  heir, 
mant  of  the  land  shall  hold  it  discharged  of  the  rent 
ise  there  is  no  other  that  hath  any  title  to  it. 
iw  this  illustration  by  the  extinguishment  of  a  rent, 
rantee  dying  without  heirs  or  assigns,  is  an  answer 
s  objection  much  insisted  on,  of  want  of  right  and 
in  the  defendant.  The  grantee  purchases  the  rent 
fiill  consideration  paid ;  the  grantor  grants  a  per- 
1  rent  out  of  his  estate ;  an  event  happens  by  which 
is  no  owner  in  existence  to  call  for  it.  The  conse- 
2e  is,  the  grantor  takes  the  rent  without  any  other 
than  that  there  is  nobody  to  demand  it 
It  how  came  the  law  not  to  devolve  it  on  the  crown 
i  ultimus  hceres  9  Because  confiscations  are  repug- 
to  the  genius  of  a  &ee  country,  and  the  law  of  Eng- 
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defendant. 


Confiscations  re» 
pugnant  to  the 
genius  of  a  free 
country,  and 
confined  to  the 
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sion. 
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land  seems  to  have  confined  them  to  the  sii^le  cue  of  a 
vacant  possession  (where  they  do  not  operate  as  penal  £» 
feitures),  and  that  not  so  mnch  for  the  sake  of  the  cnvwD, 
as  to  prevent  disturbances  of  the  puUic  peace  in  socielj. 

The  judgment  that  I  have  stated  being  an  aotfaoiitj 
in  point,  great  effi>rts  have  been  made  to  weaken  it  Loid 
Hale^s  abilities  in  equity  a  little  questioned — that  wouH 
not  bear  commenting  upon — ^then  he  must  be  soMpeftd 
of  a  little  undue  compassion,  and  was  determining  a  g»> 
neral  important  point  with  regard  only  to  the  compas- 
sionate circumstances  of  that  case. — But  this  observatka 
is  as  little  warranted  as  that  of  his  want  of  abilities;  fir 
his  determination,  right  or  wrong,  is  founded  on  large  g»- 
neral  principles,  and  Baron  Turner  is  passed  by  widioat 
the  least  respect  paid  him,  and  all  the  writers  since  wk 
have  adopted  this  determination  as  law. 

T  cannot  help  here  remarking,  that  not  one  of  than 
great  men,  in  adhering  to  the  above-mentioned  opmioiBy 
were  frightened  out  of  their  determination,  or  so  modi  li 
alarmed  with  consequences  that  now  appear  so  fbrmidaU^ 
and  affecting.      Perhaps  they  considered  that  no 
would  be  liable  to  these  dreadful  events,  but  by  hia 
act  and  election ;  that  every  one  might  answer  the 
gendes  of  his  own  fiunily  by  the  use  of  trusts,  and 
execute  the  limitation  in  fee ;  and  that  a  court  of  equi^^ 
did  not  sit  to  alter  the  law,  in  order  to  cure  the  oscil 
or  inattention  of  conveyancers. 

Whether  these  considerations  affected  them  or  not, 
cannot  say.  But  I  profess  they  have  that  weight  widli 
me,  that,  had  I  the  power,  I  should  not  have  the  inrlma- 
tion  to  alter  the  law  with  respect  to  the  point  now 
consideration. 

However,  I  think  it  becomes  me  to  examine 
larly  the  grounds  and  magnitude  of  the  terrors  suggeatedi 
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.  It  is  said,  upon  the  first  conviction  of  felon j,  where  the 
king  regrants  or  pardons,  mankind  will  be  shocked  that 
the  trustee  runs  away  with  the  estate  (a).  Now  let  us  see 
the  extent  of  this  objection,  which  supposes  that,  if  the 
crown  can  have  the  escheat  of  the  trust,  this  direful  cala- 
mity will  be  prevented.  In  every  case  where  the  king  is 
not  lord,  his  pardon  would  signify  nothing,  for  the  escheat 
aiiaes  on  the  judgment ;  and  if  any  compassion  is  due  to 
the  felon,  it  is  the  same  whether  his  estate  is  forfeited  to 
the  lord  or  trustee.  Indeed,  where  the  king^s  tenant  is 
attainted  of  felony,  and  his  estate  is  in  trust,  it  will  not 
be  fcnrfeited,  pursuant  to  the  opinion  that  I  hold,  and 
dierefore  cannot  be  regranted.  But  if  in  that  case  the 
king  thinks  proper  to  pardon  the  felon,  what  hinders  him 
from  suing  his  trustee?  What  hinders  him  from  in- 
stantly assigning  his  trust  for  the  benefit  of  his  family  ? 
which  is  all  he  could  have  done  in  the  case  of  a  regrant, 
had  it  been  forfeited  to  the  crown ;  for  the  king  by  his 
pavdon  could  not  have  purged  the  corruption  of  blood,  or 
Keatored  the  descent 

It  is  said,  the  king  upon  a  legal  estate  shall  be  liable  to 

joa  equity  of  redemption  (6).  I  do  not  know  that  it  has  ever 

b#en  so  determined.    Lord  Hale  thought  the  king  should, 

because  it  is  an  ancient  right  which  the  party  is  entitled 

Co  in  equity.     Baron  Atkins  thought  the  same,  because 

ke  saw  the  same  equity  against  the  crown  as  against  a 

common  person.    Yet  it  is  observable,  that  there  is  in 

ihat  case  {Pawlett  v.  Attorney-General)  a  recognition  of 

*he  equity  without  any  declaration  of  the  remedy.    Whe- 

Aer  this  remedy  has  since  been  settled  in  the  Eafchequer, 

^het^  alone  it  can,  I  really  do  not  know :  but  I  hope  it 
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(a)  Vide  ante,  p.  210,  and        (6)  Vide  ante,  p.  203,  and 
P*  236.  note  tbeie. 
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18  SO  settled ;  for  I  see  a  great  deal  of  equity  to  rapport 
the  opinion  of  ffiUe  and  Atkina.  A  mortgage  is  an  ai* 
signment  on  condition.  The  condition  being  pei&nnedf 
the  conveyance  is  void  ab  initio.  Equity  dispenses  with 
the  time,  and  when  the  money  is  paid,  the  conveyance  is 
void  in  equity  and  conscience. 

I  would  by  no  means  have  it  understood  that  I  think, 
there  is  any  equity  that  the  crown  cannot  avail  itself  ef  s 
and  I  hope  that  there  is  no  equity  that  the  subject  is  m^M 
entitled  to  against  the  crown.  But  I  own,  upcMH 
diligent  inquiry  and  consideration  of  the  case,  I  at 
sent  think  the  arms  of  equity  are  very  short  against 
prerogative. 

The  next  is  an  objection  by  inverting  the  case  of 
mortgage;  and  it  is  asked,  suppose  the  mortgagor 
without  heirs,  shall  the  mortgagee  hold  it  tree  of 
demption  ?     I  suppose  the  meaning  of  that  question  i 
shall  not  the  lord  have  the  equity  of  redemptum? 
else  it  is  nothing  to  the  present  purpose.     If  that  be 
question,  it  seems  to  me  to  be  the  same  with  the 
and  admits  of  the  same  answer ;  the  lord  hath  his  tenaiL 
and  services  in  the  mortgagee,  and  he  has  no  right 
anything  more.     Perhaps  it  would  not  be  difficult  to 
swer  what  would  be  the  justice  of  that  case,  bat  it  is 
to  the  business  in  hand  (a). 

For  these  reasons  and  authorities,  I  am  of  opimon 
the  information  ought  to  be  dismissed. 

I  shall  be  very  short  as  to  the  claim  of  the  heir 
parte  maierndy  because  that  claim  seems  to  me  to 
on  principles  in  a  great  measure  examined  undex  the 
ceding  question.    The  judges  have  in  this  case  giv^r' 

(a)  Fide  Fawcett  v.  LoW'-    don,  3  Swa»  470>  and  note 
iher,  2  Vei,  300. ;  and  the  ob*     the  end  of  this  case* 
servations  in  Gordon  v.  Gat'* 
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their  opinions,  in  which  I  concur,  that  if  no  estate  had 
passed  to  the  trustees  by  this  conveyance,  or  if  it  had  not 
*been  executed,  the  inheritance  would  not  have  descended 
to  the  heir  on  the  part  of  the  mother. 

No  question  was  referred  to  the  judges,  whether,  if  by 
this  conveyance  a  use  had  been  limited,  and  not  a  trust, 
anything  would  have  descended  to  the  heir  on  the  part 
of  the  mother.  The  law  was  clear  and  settled,  that  a 
use  must  ensue  the  nature  of  the  land  and  retain  the 
same  quality ;  and  whether  the  use  resulted  or  was  ex- 
pressed, since  the  cases  of  Abbot  v.  Burtonia)^  GodboU 
V.  Freestone  (6),  and  Martin  v.  Strachan{c)j  there  is  no 
difierenoe. 

RoUcy  in  his  Ab.  2  vol.  fo.  7^0,  inserts  this  title, 
'^  Uees  al  common  Ley  et  Trusts  ore '',  and  then  adds, 
shall  ensue  the  nature  of  lands  in  descents,  whether 
hoTOUgh  English^  gavelkind^  or  of  a  seisin  ew  parte 
pfUemA.  And  the  technical  reason  seems  to  be  a  very 
plain  one,  that  in  such  case  the  use  is  the  old  use  that 
remained  in  the  grantor  (cQ. 

The  trust  and  use  being  essentially  the  same,  I  cannot 
bat  consider  this  as  a  trust  descendible  to  the  paternal 
hms  only;  and  that  as  it  would  not  have  descended  to  the 
lieir  ew  parte  maternA  had  it  been  a  use  executed,  the 
plaintiff  Burgess  can  have  no  right  or  claim  to  the  trust 
in  this  court,  and  therefore  his  bill  must  be  dismissed, 
except  as  to  the  mill,  &c. 

My  Lord  Chief  Justice  was  of  this  opinion  when  he 
gave  on  the  first  point  his  opinion  for  the  crown,  but  he 
concluded  that  if  the  conveyance  of  I7I8  operated  so  as 
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(a)  SaUc.  590. 
(6)  3  Lev.  406. 
(c)  5/rfl.  1179.  1  Wils.m, 
dt.  5  T.  R.  107,  et  vide  Rotv 
vol.  I. 


V.  Baldtvere,  ib.  104. 

(d)  So  an  equity  of  re- 
demption. Fawcelt  v.  LoW' 
ther,  2  Ves,  300. 
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1759.  to  bar  the  lord  of  his  escheat,  it  gave  a  right  to  the  heir  or 

siJl^ss      P^''  '^''^ '  ^*'  ^»'  "y  o'^  I«rt,  I  cannot  posdbly 
V,  see  any  such  consequence,  for  I  conceive  the  conTeyanoe 

^^^'^^'       makes  no  alteration  in  the  use  or  trust,  but  that  the 

The  .    .  ... 

Attobnet-     operation  of  it  in  barring  the  escheat  is  by  bringing  a 

Obnsral      legal  tenant  to  the  land,  which  while  the  lord  hath  got, 

,^  ^'  he  retains  his  services,  and  can  have  no  escheat  in  law  or 

The  conveyance    ^^v  • 

of  1718  makes  no  alteration  in  the  use,  the  operation  of  it  in  barring  the  efcbflit 

is  by  bringing  a  legal  tenant  to  the  land. 

The  escheat  has  The  escheat  has  no  necessary,  but  only  a  casuaL  coii- 
no  necessary,  but    .  .,,,  ,  i^i-i  i_ 

only  a  casual  de-  tingent,  accidental  dependence  upon  the  old  use ;  that 

pendence  upon  ^g^  ^^^^y  y^  determined,  and  no  new  one  raised,  and  yet 
which  may  be  de-  the  lord  have  no  claim  to  his  escheat.  For  instance, 
n^o^fSsed^  suppose  Mrs.  Harding  had  never  executed  this  convey- 
and  yet  the  lord  ance,  but  had  been  disseised,  and  the  disseisor  had  died 
his  escheat      ^  seised,  or  made  a  feofimcnt,  and  Mrs.  Harding  had  died, 

as  in  fact  she  did,  without  heirs  ar  parte  ptUemi.    The — 
old  use  in  Mrs.  Harding  would  have  been  determined,— 
yet  the  lord  would  have  been  no  nearer  the  escheat  than 
if  she  had  left  heirs. 


Shall  I  be  told,  here  is  a  new  use  acquired  by 
disseisor  by  operation  of  law  which  will  bar  the  escheat  P^ 
I  would  answer,  and  I  think  with  a  better  grace, 
may  be  a  new  use  acquired  by  the  trustee  by  operation 
law  and  his  own  conveyance :  he  has  as  much  an  use  as 
disseisor.     There  is  no  variance  made  in  the  use  by 
Harding.     She  has  made  a  tenant  to  the  estate ; 
tenant,  in  my  opinion,  is  a  bar  to  the  lord^s  claim.     I 
therefore  also  of  opinion  there  is  no  alteration  of  this 

The  consequence  is,  that  the  heir  es  parte  ma 
cannot  be  entitled  to  any  part  of  this  estate,  except 
mill  and  closes  under  the  deed  of  1713;  that  as  to  aO  th 
rest,  the  original  bill  must  be  dismissed,  and  the  i 
tion  on  the  part  of  the  crown  dismissed  totally. 
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i  important  case,  which 
1  the  Bench,  also  caused 
lifferenoe  of  opinion  in 
rofiession.      There    is, 
Mr.  Coxe's  MSB.  in 
n's  Inn  Library,  an  ela- 
discnssion  of  the  argu- 
£rom  the  pen  of  Mr. 
irley,  condading  in  hn 
•  the  right  of  the  crown, 
ihe  maxim  of  Equitaa 
r  legem.    He  does  not, 
nr,  advance  any  new  ob- 
I  to  the  opposite  opi- 
Kmded  on  the  strict  na- 
P  escheats  6b  defectum 
X,    and    the  want    of 
m  the  crown  to  compel 
yance  of  the  l^al  estate 
lequence  of  the  deter- 
m  of  the  trust. 
re  adverting  to  subse- 
eases,  it  may  not  be 
er  to  notice  the  distinct 
.  given  by  Lord  3fac- 
i  in  Peachy  v.  the  Duke 
frsei,  1  Stra.  454,  that 
rostee  should  die  with- 
',  the  lord  would  be  en- 
by    escheat,    without 
abject  to  the  trust:  the 
ivho  is  the  legal  tenant 
abject,  with  r^ard  to 
ate,  to  all  the  imbecili- 
that  estate ;  if  not,  he 
d,  by  the  means  of  a 
copyhold  would  be  en« 


tirely  discharged  from  all 
those  imperfections  it  labours 
under,  and  the  lord's  interest 
be  taken  awvLj,Jbr  the  lord  can 
take  advantage  of  nobodtf*s 
acts  but  those  of  his  tenant. 

We  may  next  remark,  that 
Lord   Hardwicke,  in  a  case 
which  occurred  subsequent  to 
his  suggestion  (ante,  p.  181) 
of  the  necessity  of  making  the 
Attorney 'General  a  party  to 
the  suit,  Fawcett  v.  Lomther, 
2  Ves.  300,  though  he  desired 
to  be  imderstood  as  giving  no 
opinion  upon  the  point,  yet 
seems  to  have  inclined  against 
the  escheat.      He  observes, 
'*  Though  it  is  a  considerable 
argument  that  otherwise  there 
will  be  an  end  of  escheats,  be- 
cause  all  the  lands  in  England 
will  soon  be  in  trust,  yet  that 
is  contrary  to  the  old  doctrine: 
it  is  contrary  to  the  law  before 
the  statute  of  uses,  when  uses 
were  mere  trusts." 

The  First  case  in  which  the 
determination  in  Burgess  v. 
Wheaie  came  to  be  considered, 
was  Middleton  V.  Spicer,  1 
Bro.  C.  C.  201 .  It  is  gene^ 
rally  thought  (2  Fes.  jun.  179) 
that  the  opinion  of  Lord  T^ur- 
low  coincided  with  that  of 
Lord  Mansfield,  But  what- 
ever might    have   been    his 

82 
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private  opinion  upon  the 
pointy  the  decition,  at  least 
in  that  case^  does  not  in  any 
d^ree  affect  the  authority  of 
Burgess  v.  Wheate.  It  re- 
lates to  a  different  subject 
matter,  and  is  founded  *on 
entirely  different  principles. 
The  question  was  one  of  va^ 
cant  possession,  and  therefore 
a  question  of  prerogative.  In 
Burgess  v.  Wheate,  it  was  a 
question  of /tfiif/r^y  the  claim 
of  the  crown  being  admitted 
on  both  sides  to  be  ^^  seign- 
roral,  and  not  prerogatival." 

The  next  case  was  Walker 
y.  Denne,  2  Ves.  jun.  I7O. 
Though  Burgess  v.  Wheate 
was  much  relied  upon  by 
the  counsel  for  the  trustees, 
yet  the  two  cases  were  en- 
tirely dissimilar.  In  that 
case  a  testator  had  direct- 
ed money  to  be  laid  out  in 
manors,  lands,  tenements, 
tithes,  or  hereditaments,  or 
rery  long  terms,  with  limita- 
tions applicable  to  real  estate. 
The  money  not  having  been 
laid  out,  the  crown  was  held, 
on  &ilure  of  heirs,  to  have  no 
equity  to  have  it  laid  out  on 
real  estates  in  order  to  claim 
by  escheat. 

The  next  case  was  Barclay 
V.  RusseU,  3  Fes.  424,  which 


however,  was  also  like  MiddU' 
ton  V.  Spicer,  a  case  of  vacant 
possession.  Lord/2o«fi^there 
remarked,  without  disappro- 
bation, that  the  ground  of  the 
present  decision  was,  there 
being  a  terre-tenant* 

The  next  case,  and  the  one 
which  approaches  the  neareit 
to  the  present,  is  WilUamsT. 
Lord  Lonsdale,  3  Fes.  7^ 
That  was  a  devise  of  oopyhoU 
(duly  surrendered)  to  A,  and 
his  heirs  in  trust  for  jB.  and 
his  heirs.  B.  died  withont 
heirs.  Though  it  has  sinee 
been  determined,  in  the  Ku^ 
V.  Coggan,  6  East,  431,  con- 
trary to  an  opinion  there  ex- 
pressed by  Lord  Rossfyn,  that 
the  Court  of  X.  B.  will  oodi- 
pel  a  lord  by  mandamus  to  ad- 
mit the  heir  of  a  trustee  to 
enable  him  to  try  his  title;  yet 
that  case  has  established,  that, 
as  between  the  lord  and  the 
heir  of  the  trustee  rlaimiyjg  to 
be  admitted,  a  court  of  equity 
could  not  interpose.  That  a 
person  having  the  l^al  estate, 
and  only  the  legal  estate,  cut- 
not  come  into  equity  for  any 
purpose.  His  lordship  con- 
sidered that  case  as  the  con- 
verse of  Burgess  v.  Wheate, 
which  he  relied  upon  as 
plying    for    the    defendan 
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i  ground  of  the  de-  tended  very  considerably  to 

that  case  was^  the  recognise  and  countenance  the 

jurisdiction  in  the.  principles    upon   which    the 

lie  crown  having  no  Master  of  the  Rdls,  and  the 


fubpcena  :  and  upon 
I  ground  his  lordship 
I  the  bill  in  that  case, 
ist  case  is  Hench" 
Attorney' General,  2 
St.  498,  in  which 
tine  was  much  dis« 
but  which  was  de- 
eMiddleiony.  Spicer, 
x>und  of  prerogative 
if  escheats 
ibove  are  the  only 
or  judicial  decisions 
€  at  all  connected 
'present  case.  It  will 
rved  that  none  of 
pugn  its  authority ; 
some,  if  they  do  not 
'  confirm  it,  yet  have 


Lord  Keeper,  founded  their 
opinions.  It  has,  moreover, 
been  repeatedly  stated  in  ar- 
gument (2  Fes.  jun.  174,  2 
Sim.  and  St.  502.),  that  Lord 
Mansfield^^  opinion  has  been 
treated  by  the  profession  as 
erroneous ;  and  it  may  be  re- 
marked that  in  the  case  of 
Gordon  v.  Gordon,  3  Swa. 
400,  it  was  considered  by  the 
parties,  and  seemed  also  to 
have  been  the  opinion  of  Lord 
Eldon  (jb.  470),  that  in  the 
event  of  a  mortgagor  dying 
without  heirs  the  mortgagee 
would  be  entitled  to  hold. 
Vide  ante,  p.  210. 256. 
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OAKELEY  «.  SMITH. 
{Reg.  Lib.  b.  1768.  fol.  112.)  {a) 


14th&35thNair. 

1757. 

14th  Dec. 

1758. 

17th  Jan.  &  3d 

Feb.  1759. 

5.  C. 

Amb,  568. 
Ferryn,  MSS. 

ly  Griffith  Bigo    upon    his    marriage    with  Two  tenants  in 

common  m  tail 
copyhold  estate  (where  the  entail  was  barred  by  surrender)  enter  into  an 
snent  for  a  partition,  and  make  cross  surrenders  of  the  parts  allotted  to  each 
* :  held,  that  they  only  barred  a  moiety  of  their  respective  estates,  and  that 
greement  to  divide  cannot  operate  as  a  partition,  particularly  in  the  case  of 
bolds,  as  it  was  without  the  lord's  privity ;  nor  can  a  defendant^  claiming 
r  the  entail,  be  compelled  to  substantiate  the  agreement. 

he  statement  of  fjacts     decree  B.  17«>7>  ^ol.  81. 
d  under  the  original 
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1759.  Lucy  Lechmerey  29th  May^  1699)  agreed  to  waaxeodm 

^  ""^""^^  the  premises  in  question,  being  copyhold,  to  trosteeB  to 

V.  the  use  of  himself  for  life ;  remainder  to  Lucffj  the  wifi^ 

Smith.  £3^  life  for  her  jointure ;  remainder  to  his  first  and  other 
sons  in  tail  male ;  remainder  to  all  the  daughters  of  the 
marriage  in  tail ;  remainder  to  the  heirs  of  his  body; 
remainder  to  his  brother,  Thomas  Bigg^  in  tail;  re- 
mainder to  his  own  right  heirs.  On  the  20th  Junsj  1699i 
a  surrender  was  made  to  the  above  uses,  except  thit 
instead  of  the  limitation  to  all  the  daughters  in  taO,  it 
was  made  by  mistake  to  the  eldest  daughter  in  tail.  The 
only  son  of  the  marriage  dying  without  issue,  it  became 
necessary  to  rectify  the  settlement ;  and  accordingly,  18lb 
Juncy  1726,  a  decree  was  made  that  the  daughters  should 
have  the  benefit  of  the  articles,  and  that  a  new  surrender 
should  be  made,  and  a  recovery  to  the  uses  in  the  ttrtidei. 
[  262  ]  On  the  31st  May^  17^  &  recovery  was  suffered  jm- 

suant  to  the  decree,  which  appeared  to  be  the'only  in- 
stance of  a  recovery  suffered  of  any  premises  within  tint 
manor;  but  by  the  custom,  estates  tail  had  been  ooiatatly 
barred  by  surrender  (a). 

Henry  Griffith  Bigg  died,  leaving  issue  by  the  de- 
fendant Lucy  only  two  daughters :  vis.  Sartihj  after- 
wards married  to  the  defendant  Smithy  and  Lucy,  late 
wife  of  the  plaintiff  Oakeley, 

The  daughters,  previous  to  their  respective  marriagci) 
executed  an  agreement,  bearing  date  the  27th  of  Jum^ 
1735,  to  divide  the  copyhold  premises ;.  and  accorcEnglj 
Benthall  Farm,  and  other  particular  pr^nises  by  nane* 
were  allotted  to  Sarah ;  and  Aaterky  Farm,  and  cdi^ 

(a)   A   custom  to  bar  by  covery.     Everall  v.  Swudkr^* 

surrender    may     subsist    in  Sir.  1197-     1  WiU.  S6. 

the  same  manor  concurrently  v.  Truify,  Black.  Bep.  944- 
with  a  custom  to  bar  by  re- 
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|NUrdcular  premises  by  name,  to  Lucy ;  and  on  the  same  17^9. 

day  Lucy  the  mother,  and  Ltuyy  the  daughter,  join  in  a      ^ 
surrender  of  Befithall  moiety  to  the  mother  for  life,  re-  v. 

Budnder  in  fee  to  Sarah  in  fee.     And  by  the  same  in-         Smith. 
atnunent  the  mother  and  Sarah  join  in  a  surrender  of 
Asterley  moiety  to  the  use  of  the  mother  for  life,  re- 
mainder in  fee  to  Lucy  the  daughter;  and  Zt^the  mother 
was  admitted  to  the  whole  for  her  life  accordingly. 

By  articles  bearing  date  the  8th  of  July^ ,  ^7^9  ^^^'- 
cuted  previous  to  the  marriage  of  the  plaintiff  with  the 
said  Lticy  Bigg,  it  was  covenanted  that  the  reversion  in 
fee  of  the  said  premises  expectant  upon  the  decease  of  the 
defendant  Lucy  the  mother,  and  of  which  (as  was  thereby 
recited)  a  partition  and  surrender  had  been  made,  should, 
within  three  months  after  the  said  marriage,  be  settled  to 
the  use  of  the  plaintiff  and  Lucy  his  said  intended  wife 
for  life,  and  the  life  of  the  survivor ;  remainder  to  trustees  [  263 
tor  500  years  to  raise  portions  for  younger  children; 
remainder  to  the  first  and  other  sons  of  the  marriage  in 
tail  male,  with  several  remainders  over ;  remainder  to  the 
plaintiff  in  fee. 

The  marriage  took  effect,  and  afterwards  by  an  act  of 
parliament,  20  Geo.  2.  the  reversion  in  fee,  limited  by 
the  articles  to  the  husband,  was  vested  in  the  defendants 
Walcot  and  HUl  in  trust  for  such  uses  as  Lv4y  the 
plaintiff's  wife  should  by  deed  or  will  appoint. 

Ltuy  by  will,  bearing  date  the  20th  of  October,  17^9, 
devised  this  reversion  to  the  plaintiff  her  husband  for  life, 
with  a  power  for  the  plaintiff  at  any  time  by  deed,  sealed 
in  the  presence  of  two  witnesses,  to  demise  the  premises, 
when  in  possession  to  raise  <f  2000;  and  after  the  plaintiff ^s 
decease,  and  subject  to  the  power,  to  her  sister  Sarah  in 
fee. 

By  a  codicil,  bearing  date  the  16th  of  June,  17^0, 
Lucy  appoints  the  further  sum  of  i?1000  to  be  paid  to 
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1759:  the  plaintiff  her  husband,  charged  on  the  said  premiaes,- 

Q  within  six  months  after  her  decease;  and  directed  the 

V.  said  estates  should  be  liable  to  the  payment  thereof. 

Smith*  xhis  was  a  bill  to  have  the  two  several  sums  o{JP9O0O 

and  ^1000  raised  for  the  plaintiff  ^s  benefit ;  and  the  only 
question  in  the  case  was,  what  interest  the  wife  had  in  this 
estate  at  the  time  of  making  the  will,  or  what  part  of  th^ 
copyhold  premises  should  be  liable  to  the  charge  ? 

The  cause  came  on  to  be  heard  on  the  14th  and  25th 
of  November,  1757>  before  the  Master  of  the  RoUsy 
sitting  for  the  Lord  Keeper,  when  his  Honour,  after 
argument  at  the  bar,  delivered  the  following  judgment 

The  Master  of  the  Rolls. 

(After  stating  the  facts  very  particularly.)     On  the 

part  of  the  defendant  it  was  insisted,  that  by  the  surrender 

of  the  mother  and  daughters  of  the  27th  of  June,  1735» 

[  264  ]        by  way  of  cross  surrenders  of  each  other^s  moiety,  only  a 

moiety  of  the  estate  tail  was  barred. 

The  daughters  were  then  tenants  in  common  of  the 
estate  tail,  expectant  on  the  mother^s  decease;  and 
Thomas  Bigg  the  uncle  being  dead,  they  were  jointly 
seised  of  the  reversion  in  fee.  Now  the  daughters  being 
tenants  in  common,  ought  to  have  joined  with  the 
mother  in  a  surrender  of  the  whole  premises ;  for  by  the 
method  which  they  adopted,  one  moiety  of  the  premises 
was  left  unsurrendered  by  each  of  them  (a).  But  Mr. 
Solicitor-General  has  insisted  that  by  the  agreement  be- 
tween the  daughters  in  1735,  a  partition  of  the  premises 
was  actually  made ;  and  then,  by  the  cross  surrenders  of 
the  respective  moieties,  the  estate  tail  in  the  whole  was 
effectually  barred. 

To  consider  the  nature  and  effect  of  this  agreement ; 

(«)  See  the  case  of  Church  v.  Edwards,  2  Bro.  C.  C.  180, 
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id  first,  what  would  be  the  legal  construction  of  it,  sup-  1759. 

must  it  the  case  of  a  freehold.  ^  ^^""^ 

Tenants  in  coparcenary  are  at  common  law  compellable  t^. 

make  partition,  and  so  are  now  tenants  in  common,  Skith. 
id  joint  tenants  by  statute.  Now  it  is  said,  that  though 
e  law  gives  a  compulsory  method  to  make  a  partition, 
^  that  parties  may  agree  to  do  it  voluntarily,  and  that 
ich  voluntary  agreement  for  a  partition  will  be  carried 
to  execution,  even  in  a  court  of  law,  and  for  this  pur^ 
ise  was  cited  Lit.  sect.  343,  and  the  following  see- 
ms, where  four  methods  of  voluntary  partitions  are 
entioned,  and  one  compulsory  method,  viz.  by  writ, 
lit  that  a  court  of  law  will  execute  such  voluntary 
;reements,  is  so  far  £rom  being  there  laid  down,  that 
think  Littleton  says  the  direct  contrary,  sect.  243. 
One  method  of  partition  is,  where  they  agree  to  make 
jrdtion,  and  do  make  partition  of  the  tenements  ;^  so 
at  they  must  not  only  agree,  but  partition  must  actually 

made  in  consequence  of  it;  and  whenever  the  word  [  265  ] 
Teement  is  used  in  the  subsequent  sections,  it  is  made 
e  of  only  as  one  species  of  partition  in  opposition  to  the 
mpulsory  method  by  writ;  and  there  is  nothing  in  Lit- 
4on  but  that  such  agreement  must  be  afterwards  exe- 
ted  by  legal  conveyances.  And  it  is  not  to  be  won- 
red  at,  that  no  doctrine  of  this  kind  is  to  be  found 
eie,  for  Lord  Coke  was  the  last  person  in  the  world 
at  would  be  for  giving  a  legal  effect  to  any  thing  equi- 
Je.  And  I  think  it  might  in  this  case  as  weU  have 
en  dbntended  that  the  articles  in  1699  made  a  legal 
^tlement,  as  that  the  agreement  between  the  daughters 
ide  a  partition. 

But  secondly,  to  consider  the  effect  of  this  agreement 
case  of  a  copyhold. 

And  here  arises  a  stronger  objection  than  if  it  had  been 
le  case  of  a  freehold,  because  the  agreement  was  without 
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1759.  the  privity  or  intervention  of  the  lord*      In  aqpyhoU 

^  ^^^^'^  estates  the  dependency  of  the  tenant  up(m  the  hxrd  ia 


o.  always  to  be  kept  up.    Many  acts  occadon  a 

Smith.  \^  the  lord'^s  not  being  a  party  or  privy  to  them,  as  an 
alienation  by  deed,  &c. ;  whereas  if  a  copyholder,  tenant 
fox  life  only,  should  surrender  in  fi^  this  would  not  be  a 
forfeiture  of  a  copyhold  estate  as  it  would  of  a  firediold, 
because  of  the  intervention  of  the  Imd  who  is  a  party  to 
the  act  (a). 

But  it  was  said  that  this  partition  by  the  agreeraent 
would  bind  the  lord,  and  that  it  affects  only  the  posses- 
si<Hi  of  the  estate,  and  the  lord  is  not  prejudiced.  Cer- 
tainly it  changes  the  nature  of  the  tenure.  The 
could  not  have  been  barred  by  this  act  in  pais, 
there  had  been  an  escheat,  nor  to  have  accqited  a  moi< 
of  the  quit  rent  Nothing  can  be  done  without  the  i 
tarvention  of  the  lord. 
[  266  ]  But  fiurther,  this  agreement  was  merely  execiitoiy. 

eventual,  and  contingent,  and  the  parties  themselvea 
fiur  itom  designing  or  considering  the  agreement  itaeif 
a  oomjdete  partition,  which  had  refer^ice  to  the 
der,  and  was  made  to  execute  and  effectuate  the 
madt  the  very  same  day.     I  am  ther^re  of  opini 
that  the  power  which  the  plaintiff's  wife  executed 
apeiate  only  on  one-fourth  of  these  copyhold  premiaes 
via.  <me  moiety  of  the  moiety  surrendered  to  hec 

As  to  the  other  point  that  was  made,  via.  whelliar,  i 
the  surrender  was  defective,  so  as  not  to  bar  the 
estate  tail,  a  court  of  equity  would  not  (as  the 
had,  in  consideration  of  the  marriage,  and  his  wife^a 
tion,  settled  an  estate  of  his  own  of  e^lOOO  per  anmnm 
the  issue  of  the  marriage)  compel  the  defendant  to 
stantiate  the  articles  of  1735?    It  is  very  dear 

{a)  Fide  the  King  v.  Haddenham,  15  Eatiy  463. 
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equity  will  not  interpose;  the  defendant  claiming  under  1769. 

the  entsU  per  formam  doni,  and  paramount  the  daugh^  o"*^^ 

lerg,  cannot  be  affected  by  any  agreement  or  transaction  «. 

lietween  them.  Smith. 


This  was  a  rehearing  from  the  above  decree. 

The  SolicUor-GeneraU  Mr.  WUbraham^  and  Mr.  Co- 
myfij  far  the  plaintiffs,  urged  the  same  arguments  as 
those  alluded  to  in  the  above  judgment,  and  also  cited 
Docton  V.  Priest  J  Cro.  Elix.  95.  Boss  v.  RosSj  1  Ch. 
Ca.171. 

The  Attamey-GenercU  and  Mr.  de  Grey  for  the  de- 
fendants. 

The  Lord  Eeepeb. 

Here  are  two  matters  for  the  consideration  of  the  sdFtAaniary. 
court:  first,  what  was  the  effect  of  the  several  surrenders 
in  barring  the  estate  tail ;  and  secondly,  as  to  the  equity 
iqM>n  the  agreement. 

As.to  the  first  point.  The  surrenders,  in  order  to  bar 
the  estate  tail,  must  surrender  the  entire  estate,  that  a 
new  estate  may  arise  on  the  admission  of  the  lord.  A 
recovery  can  in  that  manner  only  be  effected  at  common  [  967  } 
law.  If  one  tenant  in  common  comes  in  by  voucher,  it 
will  bar  only  a  moiety.  If  both,  by  distinct  deeds,  grant 
severally  a  moiety  to  the  tenant  to  the  praecipe,  and  the 
recovery  is  suffered,  it  will  bar  the  estate  tail  in  a  moiety 
only. 

It  was  contended  at  the  bar  that  the  agreement  ope- 
rated as  a  partition  of  the  copyhold,  and  that  it  is  the 
same  in  this  case  as  if  it  had  been  the  case  of  a  freehold, 
where  a  partition  in  writing,  without  words  of  convey- 
ance, would  have  been  a  good  partition.  But  in  my 
opinion,  even  if  that  point  had  been  established  in  the 
case  of  a  freehold,  it  does  not  thercfi:>re  follow  that  it 


967  CASES  IN  CHANCERY. 

1759.         would  be  the  same  in  the  case  of  a  copyhold*    It  is  onbf 

Oakblbt      ^^  agreement  to  divide,  not  an  actual  panilion :  after- 

V.  wards  each  surrenders  only  a  moiety  of  a  moiety.     Nei- 

Smith.         fj^^  h^j  power  over  more;  it  cannot  therefore  operate 

as  a  surrender  of  the  whole. 

The  second  point  is  too  dear  to  have  any  doubt  upon 
it  whatever. 

Decree  affirmed. 


Vide  Irdand  v.  RUtle,   1      2  Atk.  452.     May  v.  Hook, 
Atk.  541.  Oldham  v.  Hughes,     Harg.  Co.  Lit.  246.  n.  1. 


1759. 
S4tfa  February  &  EDWARDS  o.  PIKE. 

Ist  Bfarch. 

Cit.  /^;  17.  t^"^-  ^*-  *•  1758.  fol.  414.) 

Devise  held  to  This  was  a  bill  brought  by  the  heir  at  law  of  Franeeg 

be  voidy  being  t^        ^ 

proved  to  be        MarkeSy  to  have  a  reconveyance  of  certain  premises  fiom 

upon  a  secret       ^^  corporation  of  New  Sarum.  who  were  grantees  of  the 
trust  for  a  cha-  ,      '^  >  © 

rity;  convey-        devisees  under  her  will,  on  the  ground  of  the  devise 
bee^ma^^y       being  void  by  the  statute  of  mortmain. 

the  devisees,  and       *  The  testatrix,  who  resided  at  Salisbury,  had^  during 
the  trust  de-         «      i*/*  .*  t       ^  •  1.  vi_ 

dared,  though      '^^  lifetune,  placed  poor  persons  m  some  houses  wmch 

i^ej  denied,  by    gJie  possessed  in  that  city,  and  being  desirous  that  they 
their  answer,  ,  ^  .  o 

having  made  any  should  continue  there  afler  her  death,  she,  by  a  will,  bear- 
promise,  ing  ^^  the  3d  of  February,  1729,  among  other  things, 
L    ^^  J       devised  those  premises  to  trustees  for  the  residence  of  the 

poor  and  impotent  persons  of  the  parish*  But  being  ap- 
prehensive that  the  devise  might  be  void  by  the  statute 
of  mortmain,  she  frequently,  in  the  course  of  the  years 
1750  and  \^S\,  consulted  Mr.  Bingham,  a  barrister,  in 
what  manner  she  might  defeat  the  statute,  who  told  her 
that  she  might  do  so  by  devising  upon  a  secret  trust 
Accordingly,  in  the  months  of  July  and  August,  VJ50', 
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rented  a  will  and  two  codicils,  by  which  she  made  1759- 

re  disposition  of  her  property,  with  the  exception       EnwABiie 
e  houses.  v. 

i  third  codicil,  bearing  date  the  9th  of  May  1751,  Pike. 

nsed  these  premises  to  her  two  nieces,  the  defend- 
iry  Ptkcy  and  Catherine  (afterwards  the  wife  of 
endant  John  Tatum),  to  hold  the  same  to  and  to 
of  the  said  defendants  Mary  and  Catherine^'  and 
eirs  and  assigns  for  ever. 

T  the  execution  of  this  codicil  she  called  up  into 
im  the  defendants,  her  two  nieces,  who  stated  by 
inswers,  that  they  found  there,  on  coming  in,  two 
3  of  the  name  of  Richard  Wykes  and  William 
(both  of  whom  were  examined  by  the  phdntiffs). 
Wykea  then  read  to  them  a  memorandum  purport- 
at  testatrix  had  devised  the  premises  to  them  and 
leirs ;  that  testatrix  informed  them  of  her  inten- 
nd  entreated  them  to  promise,  in  the  presence  of 
two  persons,  that  they  would  immediately  upon  her 
convey  the  premises  to  the  mayor  and  commonalty 
V  Sammy  and  their  successors  for  ever,  upon  trust, 
ley  should  from  time  to  time  place  such  poor  per- 
1  the  said  messuages  as  to  them  should  seem  meet.  L  ^9  J 
I  proved  that  Mary  promised  to  do  whatever  her 
bought  proper,  and  that  the  other  niece  remained 
though  they  both  denied  by  their  answers  that  they 
lade  any  promise  to  convey.  The  bill  charged^  that 
as  an  elusory  disposition,  in  order  to  evade  the  sta- 
f  mortmain* 

e  testatrix  died  on  the  27th  of  Decembery  1753. 
denture  of  bargain  and  sale,  bearing  date  the  26th 
ncy  1754,  the  said  premises  were  conveyed  by  the 
ifary  and  Catherine  PikCy  to  the  said  mayor  and 
onalty  and  their  successors  for  ever;  and  by  an  in- 
re  of  the  same  date  made  between  the  said  mayor 
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17m. 


Rdwasba 

PiKB. 


nd  eommonalty  of  the  one  part,  and  the  «dd  Mafff  wtd 
Caiherine  Pike  ijf  the  other,  reciting,  that  in  pumuoiee 
6r  a  promise  which  they  had  made  to  their  late  aunt,  thqr 
had,  by  an  indenture  of  even  date,  convejred  the  said  pie- 
mises  to  the  said  mayor  and  commonalty ;  it  was  dedaied 
that  the  premises  were  conveyed  upon  the  trusts  men- 
tioned in  the  memorandum. 

The  SoUcitor-Generalj  Mr.  Wilbrahamy  and  Mr.  Bm- 
kinsj  for  the  phdntiff. 

The  Attorney-General  and  Mr.  Perrot  for  the  ooipQ- 
ration;  and  Mr.  SeweU  and  Mr.  Browning  tar  As 
nieces,  insisted  that  it  was  no  trust,  but  a  voluntary  dons- 
tion  of  the  nieces ;  that  the  devise  to  them  could  not,  ae- 
cording  to  the  statute  of  firauds,  be  controlled  or  levdnd 
but  by  some  act  executed  with  equal  solemnity. 

The  Lord  Keepeb, 

However,  was  of  opinion  that  the  nieces  took  the  esttte 
on  a  promise,  and  declared  the  devise  void,  and  depreed  f 
reconveyance. 

Fide  Boton  v.  Statham,  poiU  508^  and  the  cases  cited  is 
the  note  there. 


[270] 


1759. 

8d  March, 

S.C. 

dt  1  Bwrr.  253. 


EARL  of  DARLINGTON  v.  fiOWES, 

Et  €  contra. 
EARL  of  DARLINGTON  v.  BOWES. 

(Reg.  Lib.  a.  I768./0/.  214.) 

New  trials  grant-      By  orders  made  at  the  hearing  in  the  two  finmer  (^ 

reeled  to  try  die  *^*^^  causes  on  the  6th  of  May  1756,  in  the  last  on  A^ 
right  of  the  soil,  though  the  judge  certified  in  favour  of  the  Terdict;  as  there  was 
no  precedent  of  a  decree,  where  the  inheritance  would  be  bound,  being  made 
upon  one  verdict  only. 
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XMb  of  February  1755,  issues  had  been  directed  to  be 
tried  at  the  then  next  assises  for  the  county  of  Durham^ 
whether  the  commons,  8ec.  within  the  boundaries  therein 
iientioned,  ot  any  and  what  part  thereof,  were  the  soil  and 
freehold  of  the  plaintiff  or  the  defendant 

These  issues  had  been  thrice  carried  down  to  be  tried 

at  Durham^  and  (the  regulations  iji  the  court  of  Km^9. 

JS0nchj  as  to  views,  having  not  yet  been  made  (a)),  they 

^irere  twice  put  off  by  the  de^ndant  upon  objections  on  ac* 

caouBt  of  the  view ;  and  the  third  time  a  view  having  been 

^[ranted  by  oonsait  upon  terms,  the  trial  was  prevented 

£rom  taking  place  by  an  accident  which  happened  to  the 

Judge.    The  defendant  moved  in  Trinity  Term^  VJS&y 

Sot  a  view,  but  refused  to  renew  his  former  consent,  or  to 

€XMne  into  any  terms,  insisting  that  by  law  he  was  entitled 

-to  a  view  of  course.     The  plaintiff  had  likewise  moved  &r 

a  view  consenting  to  terms.   Both  motions  were  adjourned 

to  the  last  day  of  Trinity  Tenuj  1758,  when  the  court, 

upon  all  the  circumstances,  rejected  the  defendant's  mo- 

lion^  unless  he  consented  within  a  week  to  the  tenns  pco- 

posed,  which  he  refiised  (6). 

The  issues  came  on  to  be  tried  at  the  last  summer  as^ 
rixes  at  Durham  before  M^**  Baron  Smythe^  when,  in  the 
fonner,  a  verdict  was  found  for  the  plaintiff  by  default ; 
in  the  second,  which  was  tried,  there  was  a  verdict  also 
ibr  the  plaintiff. 

.  The  learned  judge  certified,  that  he  was  satisfied  with 
the  verdict,  and  also  ^^  that  a  view  was  perfectly  unneces- 
sary, there  being  no  dispute  concerning  the  locality,  dis- 
crimination, or  limits  of  the  premises,  but  merely  a  ques- 
tion to  whom  certain  lands  belonged  ^  (e). 


1759. 

Earl  of 
Dablinqton 

B0WS8. 


[271D 


(a)  They  were  made  in 
Hilary  Term,  30  Geo.  2.  Vide 
1  Burr.  253. 


(6)  1  Burr.  2. 
(c)  1  Burr.  256. 
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1759.  The  defendant  now  moved  for  new  trials,  on  the  ground, 

v^^        First,  Of  having  been  injured  for  want  of  a  view  being 

Dablinoton    taken  of  the  premises,  there  being  several  buildings,  m- 

_  V*  closures,  and  other  remains  of  acts  of  ownership  d<«e  br 

B0WB8.  .  :  . 

him  and  his  ancestors  on  the  place  in  question,  which 

could  not  properly  be  applied  in  the  trial  for  want  of  a 
view  by  the  juiy ;  and.  Secondly,  because  it  was  neces- 
sary to  have  another  verdict  before  the  inherifimce  was 
bound ;  it  being  a  rule  in  this  court  never  to  bind  the  in- 
heritance upon  one  verdict,  and  there  being  sevexal  in- 
stances of  three  or  four  new  triab  being  granted  in  sudi 
cases. 

The  Attome^GeneriUy  Mr.  Perrotj  and  Mr.  IFtAw- 
hanij  in  support  of  the  motion. 

The  SoUcitor-Generaly  Mr.  Nortofiy  and  Mr.  HoMnt^ 
contra. 

The  Lord  Eexpeb 

Expressed  great  disapprobation  of  suits  of  this  na- 
ture (a),  and  inquired  if  there  was  any  instance  of  a  d^ 
cree,  where  the  inheritance  would  be  absolutely  bound, 
being  made  upon  one  verdict  only  (6),  observing  that  k 

(fl)  r%de  Wake  v.  ConyerM,  Bro.  P.  C.  Ed.  TomL  S?8. 

post.  331.  Barefoot  v.  Fry,  Bunb.  ISB. 

(&)  It  has  frequently  been  Dalton  v.  Dalton,    SA  & 

said,  that  a  decree  ought  not  temp.  King,  13.    Lord  JFtsS' 

to  be  made  to  bind  th6  inhe-  conberg  v.  Pierce,  Amb.  SK^ 

ritance,  where  there  has  been  and  dt.  4   Ves.  206,  whcK 

[  872  1        ^^^  ^^^  ^^™^  ^^  ^^*     Pi^^n  four  trials  were  granted,    b 

V.  Lord  Macclesfield,  1  Fern.  Lord  Sherborne  v.  Naper,  A 

292.    Edwin  v.   Thomas,  2  ib.  2  Ridg.  P.  C.  284  Bda 

Fern.  76.    Earl  of  Bath  v.  v.  Gravu,  2  Fes.  jnn.  S87i 

^A^nvtit,  Prec.  Can.  261.  Gi^.  after    three    ejectment^    an 

Rep.  2.  Leighton  v.  Leighton,  issue  was  directed  upon  the 

1  P.  W.  674.  1  Stra.  404.  4  same  point;  a  new  trial  ivas 
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ht  there  were  some  old  ones  (a),  and  that  if  any 

be  found,  he  would  certainly  refuse  the  present 

a :  but  none  having  been  produced,  the  motion  was 

id. 

\  lordship  also  approved  the  denying  a  view,  unless 

efimdant  renewed  his  consent ;  and  made  it  part  of 

der  for  a  new  trial,  that  he  should  consent  to  the 

(6). 

e  issues  were  afterwards  tried  before  Mr.  Justice 

trstj  when  verdicts  were  again  found  for  the  plain- 

The  defendant  'again  moved  for  new  trials,  which 

efused,  and  a  decree  (June  14,  I76O),  was  made  for 

aintiff  according  to  the  verdicts  (Beg.  Lib.  a.  17A9> 

85)  (c). 


1769. 


ards  granted  on  appeal 
House  of  Lords;  and 
that  another  ejectment 
ried,  2  Ridg.  Cases  in 
ment  in  Ireland,  224. 
Stvinnerton  v.  Marquis 
fibrd,  3  Tavnt.  91. 
Lord  Clarendon's  de- 
ft Fitton  V.  Lord  Mac» 
Id  appears  to  have  been 
upon  one  trial  only; 
lere  is  a  loose  note  of  a 
r  the  name  of  Wilson  v. 
14  Vin.  Ab.  431,  which 

to  countenance  this. 
also  Lowe  v.  JoUiffe,  1 
383.  Eden  on  Injunc- 
355. 

See    Tidd's  Practice, 

*'  There  is  a  difference 
sn    issues    at   common 


law,  and  issues  directed  by 
this  court ;  because  the  intent 
of  it  here  is  only  to  inform  the 
conscience  of  the  court,  and 
therefore  not  tied  down  to  the 
same  strictness  and  regard  for 
verdicts  as  courts  of  common 
law,"  per  Lord  Hardwicke, 
RichardsY.  Symes,  2  Atk.  319. 
et  vide  Baker  v.  Hart,  1  Fes. 
28.  3  Atk.  542.  Stacev.  Mah^ 
hot,  2  Ves.  552.  Standen  v. 
Standen,  1  Ves.  jun.  134. 
a  Connor  y.  Cook,  6  Ves.  665. 
8  Ves.  535.  The  Warden  and 
Minor  Canons  of  St.  PauVs  v. 
Morris,  9  Ves.  155.  BuUenv. 
Mitchell,  2  Price,  399.,  affirm- 
ed m  D.  P.  4  XVm^.  297-  P«n- 
berton  v.  Pemberton,  11  Ves. 
50.  Hampson  v.  Hampson,  3 
Ves.  and  Be*  41. 


Earl  of 
Darlington 

V. 

B0WB8. 
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1759.  MOORE  V.  BATTIE. 

3d  &  5th  March. 

Amb.  siu  {Reg,  Lib,  Jfm.  App,  1758, 1759.)  (a) 

A.  agrees  to  lend       By  indenture,  bearing  date  the  24th  of  Marchy  VJ^ 
^^J^^^^  the  plaintiff  had  mortgaged  certain  premises  to  the  de- 
sells  looo/.  stock,  fendant,  Dr.  BeUiiej  to  secure  the  sum  of  .£^11,000  at 
which,  being  ^  . 
underV«-.pro-  5  per  cent. 

duces  only  9S3/.:       The  plaintiif  having  occasion  for  the  further  sum  tf 

he  ftiLerwards 

lends  a  further  <£^1000,  the  defendant  agreed  to  advance  it  to  him ;  and 

sum.  Moot,  part  accordindy  sold  out  <£^1000  South  Sea  annuities,  which 

of  which  being  . 

sold  out  in  like  were  then  at  a  discount  of  £^6  upon  the  whole  sum,  and 

^^?nf  Ti32/  P*y^°g  ^  *^  plaintiff  .f  924,  the  sum  for  which  they 
5f.,  and  takes  sold.  By  a  deed  poll,  bearing  date  the  1st  of  July^  174^ 
two^imsat^J^r  ^®  plaintiff  charged  the  premises  with  a  ftirther  sum  of 
cent.;  in  the  .f'lOOO,  with  interest  at  5  per  cent  with  a  covaiant  to 
a  covenant  to  re-  ^^^^^ce  the  interest  to  4  per  cent  if  paid  within  one  year, 
duce  the  interest  The  plaintiff  afterwards  applying  for  the  loan  of  a 
paid  within  one  further  sum  of  <£^2100,  the  defendant,  in  order  to  can- 
year,  in  the  latter  pie^  it,  sold  out  <£^1400  South  Sea  annuities,  whi* 
case,  with  a  !  .  ,  /^  ^*- 
power  to  the  bemg  under  par  sold  at  a  loss  of  <f  267  1^^*  ^^  V^T^ 

laTe^  rto^  ^  *®  plaintiff  the  sum  of  <£^1132  5».     By  a  deed  poD, 

within  two  years.  *  bearing  date  the  17th  of  September y  1747>  the  premises 

£"j.^K  fo^^  ^^®  charged  with  the  further  sum  of  ^2100  at  5  per 

closure,  the  cent,  interest,  with  a  power  to  the  plaintiff  to  reinstate 

having beenal-  *^®  <f  1400  South  Sea  annuities  at  any  time  within  two 

lowed  in  the  ac-  years,  which  was  never  done. 

count  by  the  ^«,,      _  ^     _ 

Master,  held,  the       The  defendant.  Dr.  BattiCy  having  brought  a  JhQ  to 

transaction  was  foreclose,  and  the  plaintiff  in  his  answer  haviner  admitted 
usunous,  and   '  '^  ^  o 

that  equity  would  the  mortgages,  and  submitted  to  pay  what  was  due ;  the 

relieve,  though 

the  money  had 

been  paid.  (a)  There  is  no  entry  in  the  Register's  book  of  this  case. 

[•274] 
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Ufaster,  in  taking  the  account,  considered  these  sums 
advanced  as  o^lOOO  and  «£^1400  respectively,  and  com- 
puted interest  upon  them  accordingly,  and  made  his 
report.  The  plaintiff  having  paid  the  several  sums,  to- 
gether with  the  principal,  interest,  and  costs  reported, 
now  brought  the  present  bill  to  be  repaid  the  several 
sums  of  <f  7^  ^d  <f  267  15s.  and  interest ;  insisting  that 
he  ought  not  to  have  been  charged  with  them  in  the 
account. 

The  defendant  pleaded  in  bar  the  proceedings  under 
the  decree.  The  plea  coming  on  to  be  argued  on  the 
17th  of  January  J  VjB%y  before  Lord  Hardwicke^  C,  it 
was  ordered  to  stand  for  an  answer,  with  liberty  for.  the 
plaintiff  to  except  (a). 

Two  questions  were  now  made  on  the  argument: 
First,  Whether  the  transaction  was  usurious ;  Secondly, 
Whether,  the  money  having  been  paid,  equity  would 
relieve. 

The  Solidtor^General  and  Mr.  Wilbraham  for  the 
pfadntiff. 

The  Attorney-General,  Mr.  SeweUy  and  Mr.  Thur- 
low,  for  the  defendant. 


1759. 

MOOBE 

Battie. 


TA^Zrord  Keeper. 

Upon  the  first  point,  I  am  clearly  of  opinion  that  this 
is  a  shift  within  the  statute  of  usury.  The  plaintiff  had 
but  <^924  instead  of  <f  1000  in  the  one  case,  and  £  1132  Ss. 
instead  of  <f  1400  in  the  other.  He  has  paid  as  much 
interest  as  is  equal  to  5  per  cent,  for  i?1000  and  <f  1 400, 
irhich  is  more  than  the  statute  allows;  for  it  is  more  than 
5  per  cent,  for  the  money  he  actually  received.  Suppose 
atod^s  at  ^5:  if  a  person  takes  at  par  he  pays  £Q  58. 
per  cent.     The  case  of  the  <£^1400  is  not  distinguishable 
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(a)  Reg.  Lifh  b.  1755,  fol.  323. 
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1759. 

MOORB 
t). 

Battib. 
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from  the  other.    It  is  not  on  the  footing  of  a  risk^  fir* 
defendant  took  interest  for  <f  1400,  though,  in  fact,  the 
plaintiff  received  but  <f  1132  Ss. 

As  to  the  second  point,  equity  will  relieve  B&er  the 
money  is  paid ;  the  law  cannot.  This  matter  was  not  in 
question  in  the  former  cause.  The  plaintiff  might  in- 
deed have  brought  a  cross  bill,  but  he  did  not:  there  his 
therefore  been  no  determination  on  this  question.  He 
complains  of  being  injured  in  the  account. 

It  must  therefore  be  referred  to  the  Master  to  com- 
pute interest  upon  the  two  several  sums  of  ^1000  and 
^2100,  of  which  the  said  two  first-mentioned  sums  were 
part.  Interest  to  be  paid  on  the  sum  of  £^6  from  tlie 
1  St  of  July,  1744s  and  on  the  sum  of  £26J  IBs.  hm 
the  17th  of  September  J 1747 :  and  what  shall  be  owing 
on  the  said  account  shall  be  added  to  the  said  £J6  and 
<f  267  ^5s.,  and  paid  to  the  plaintiff  by  the  defendant. 


A  mere  loan  of  stock  is  not 
usurious,  nor  the  payment  of 
'  the  dividends  in  the  interim, 
even  though  they  exceed  the 
legal  rate  of  interest.  Tate 
V.  Wellings,  3  T.  R.  531. 
Pikev.  LedrveU,  5  Esp.  N.  P.C. 
164.  Forrest  v.  Eltves,4  Ves. 
492.  Maddock  v.  Rumball, 
8  East,  304.  Clark  v.  Giraud, 
1  Mad.  511. 

The  above  case  of  Tate  v. 
WelUngg  may  appear,  at  first 
sight,  to  contradict  the  pre- 
sent, but  there  is,  in  hct,  a 
clear  distinction  between  them. 
In  Tate  v.  WellingSythe  agree- 
ment was,  that  the  defendant 


should  have  the  use  of  tlie 
money  which  was  the  produce 
of  the  stock,  paying  the  ame 
interest  which  the  stock  wooU 
have  produced,  with  libertj 
*to  replace  on  a  certain  day: 
but  if  it  were  not  replaced  bf 
that  time,  the  lender  was  to 
be  repaid  the  turn  advancei 
Whereas  in  the  present  cue 
the  agreement  was,  in  the  se- 
cond of  the  loans  in  questkOf 
that  if  the  stock  were  not  re- 
placed by  the  stipulated  tiM 
the  lender  shbuld  be  repaid  ' 
greater  sum  than  that  .whick 
was  actually  advanced.  FVoD 
which  circumstance  the  Lcird 
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Keeper  drew  an  inference, 
which  the  jury  had  negatived 
in  the  former  case»  that  the 
transaction  was  colourable. 

In  Barnard  v.  Young,  VJ 
Ves,  4A,  the  contract  was  for 
repayment,  with  legal  inter- 
est, or,  at  the  option  of  the 
creditor,  to  transfer  so  much 


stock  as  it  would  have  pro- 
duced on  the  day  it  was  pay- 
able :  which  was  held  usu- 
rious, the  principal  and  inter- 
est being  secured  with  the 
chance  of  a  rise  of  the  stock : 
not  therefore  like  a  contract 
to  replace  stock  which  might 
fall. 


1759. 

MOORK 

v. 
Battis. 


FANSHAW  t>.  ROTHERAM. 
{Reg.  Lib.  A.  175a  fol  264.) 

This  was  a  bill  brought  by  the  impropriator  of  the 
rectory  of  Dronjleld^  in  the  county  of  Derbtfy  for  an 
account  (amongst  other  things)  of  the  tithes  of  hay  and 
clover  within  the  township  of  Dronfield  and  the  hamlet 
of  Shibley. 

Queen  Elizabeth,  by  letters  patent,  bearing  date  the 
9th  of  Febrtmryy  1588,  granted  to  Edmund  Downing, 
and  Miles  Doding,  and  their  heirs,  the  rectory  of  the 
church  of  Dronfield,  and  all  tithes  arising  in  Dronfield 
and  Hohnsfield,  in  the  said  parish  of  Dronfield. 

By  indentures,  bearing  date  the  10th  of  February, 
1588,  the  said  Edmund  Downing  and  Miles  Doding 
conveyed  the  same  to  Thomas  and  Henry  Fanshaw,  and 
their  heirs. 

James  the  First,  by  letters  patent,  bearing  date  the 
S4th  of  March,  1613,  granted  to  Henry  Fanshaw,  and 
his  heirs,  all  the  rectory  and  church  of  Dronfield, 
together  with  its  rights,  members,  and  appurtenances; 
and  (amongst  other  things)  all  the  tithes  of  hay  in  the 
hamlet  of  Stubley,  parcel  of  the  said  rectory  of  Dron^ 


1758. 

11th.  18th,  and 

18th  December. 

1759. 

S5th  and  S6th 

January,  and 

14th  March. 

S.C. 

3  G^.  1177. 

Amb.  MSB. 

There  cannot  be 
prescription  in 
non  decinumdo 
against  a  lay  im- 
propriator; but  it 
IS  not  necessary 
to  produce  the 
deed  of  severe 
ance,  it  is  suffi«^ 
cient  to  shew 
that  it  existed : 
where  defendant^ 
and  those  under 
whom  he  claim- 
ed, had  been  up- 
wards of  130 
years  in  the  jper- 
nancy  of  the 
tithes,' a  bill  by 
impropriator  was 
dismissed. 
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Fanshaw 

V. 
ROTHERAll. 


Jieldj  and  excepting  the  Grange  of  Dronjleld,  and  die 
tithes  of  com  and  hay  in  Dronfield  and  Holmsfield, 

The  defendant,  by  his  answer,  insisted  that  the  tithes 
of  hay  and  clover  arising  from  such  part  of  the  lands  as 
lie  in  the  township  of  Dronfield  and  hamlet  of  Stubkji 
were  formerly  severed  from  the  said  rectory,  and  that  his 
&ther  was  in  his  lifetime  seised  in  fee  simple  of  the  tithes 
of  hay  and  clover  arising  on  such  of  the  said  lands  as 
were  his  own  estate  and  inheritance,  by  virtue  of  several 
conveyances  made  to  him  and  to  John  Rotheram  his 
father :  and  with  respect  to  the  residue  of  the  lands,  which 
were  in  the  defendant's  father'^s  occupation,  and  were  the 
estate  and  inheritance  of  other  persons  who  held  the  same, 
that  the  owners  of  such  lands  were  respectively  seised  in 
fee  of  the  tithes  of  hay  and  clover  arising  from  the  same 
by  virtue  of  several  conveyances  made  to  them  respect- 
ively :  and  that  defendant  believed  that  the  said  tithes 
were  severed  from  the  said  rectory  by  the  plaintiflrs  an- 
cestors, or  the  persons  under  whom  they  claim  above  130 
years  ago. 

On  the  part  of  the  defendant  the  following  evidence 
was  given  of  the  tithes  in  question  having  been  made  tlie 
subject  of  conveyance  by  those  under  whom  he  claimed. 
An  indenture,  bearing  date  the  28th  of  October ^  ITSS, 
between  Thomas  HwrUoke  and  Edward  DrabbleSj  of  the 
one  part,  and  William  Viscount  Mansfield,  of  the  other: 
an  indenture,  bearing  date  the  18th  of  June^  1638>  be- 
tween Frances  HurUokCf  widow,  of  the  one  part,  and 
Jeremy  Ward,  William  Maplesden,  and  JEmeas  Dr^ 
Ides  of  the  other :  an  indenture  of  bargain  and  sale,  bear- 
ing date  the  18th  of  June,  1628,  signed  Frances  Hm- 
loke :  a  copy  of  a  recovery  suffered  in  Trinity  Tern^ 
1628,  wherein  Jeremy  Ward  was  demandant,  WilUam 
Maplesden  and  ^meas  Drabbles^  tenants,  and  Franm 
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HufUoke,  vouchee:  an  indenture  bearing  date  the  20th  of 
October,  1633,  between  George  Stainrode  and  Gervase 
Stainrode  of  the  one  part,  and  Michael  Burton  of  the 
other :  an  indentiu*e,  bearing  date  the  23d  of  May,  1693, 
betwe^i  Lionel  Revel  of  the  one  part,  and  John  Rotheram 
the  younger,  of  the  other:  a  receipt  signed  Lionel 
Revely  dated  the  19th  day  of  June^  1693 :  an  indenture, 
bearing  date  the  31st  of  January,  1694,  made  between 
Tkoma8  Burton,  of  the  one  part,  and  John  Rotheram, 
jun.  of  the  other :  an  indenture,  bearing  date  the  26th 
€i  October,  1731,  made  between  Thomas  Burton  of  the 
one  part,  and  Samuel  Rotherham  of  the  other. 

The  defendant  examined  witnesses  to  prove  that  the 
liihe  of  hay  had  been  enjoyed  by  himself  and  his  ances- 
tofB  ever  since  the  above  purchase  by  John  Rotheram, 
who  was  his  grand&ther,  and  by  Burton  before  him. 
That  no  tithe  of  hay  had  ever  been  set  out  in  Dronfield 
and  Stubley,  or  any  modus  or  composition  paid.  One 
witness  deposed,  that  he  had  heard  that  Burton  had 
taken  up  the  tithes,  and  let  them. 

The  cause  came  on  for  hearing  on  the  12th  of  July, 
1*JS8 ;  but  as  it  appeared  upon  the  opening  of  the  Attor- 
ne^General  for  the  plaintiff,  that  the  point  had  lately 
been  determined  in  the  Exchequer,  in  the  case  of  «/en- 
ntfi^  V.  Lettis  (a) ;  which  determination  was  not  ac- 
quiesced in ;  and  counsel  not  being  prepared  to  argue, 
the  cause  was  directed  to  stand  over  till  Michaelmas 


1759. 
Fanshaw 

V. 
ROTHBBAM. 


(a)  This  cause  came  on 
first  in  December y  1752^  when 
the  court  {^absente  Legge,  B.) 
decreed  an  account^  2  Wood, 
431,  upon  a  rehearing^  that 
decree   was   affirmed  {Trin. 


1 755 ),  Gw.  952.  The  mten- 
tion  of  proceeding  to  the 
House  of  Lords  was  aban- 
doned in  consequence  of  an 
opinion  of  Mr.  Yorke. 
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1759. 
Fanshaw 

ROTHEBAir. 

[•279] 


Term ;  and  it  now  coming  on  again,  the  court  cUrectcd 
the  counsel  for  the  defendant  to  begin. 

*  The  SolicUar-GenercU,  Mr.  Wilbrahamy  and  Sir  An- 
thony Abdyy  for  the  defendant  (a). 

The  defence  in  the  present  case  is  upon  a  tide,  and  not 
a  non  decimando.  The  question  is  not  upon  the  sob- 
straction  of  the  tithes,  but  who  has  a  right  to  them ;  and 
we  submit  that  this  case  shews  a  right  in  the  defendant 
to  the  tithes  in  question.  But  abstracted  firom  the  titk, 
it  may  be  material  to  consider  the  general  point,  whether 
in  the  case  of  a  lay  impropriator  a  defendant  can  say,  ii 
bar  of  a  demand  of  tithes,  that  no  tithes  have  ever  been 
paid  or  demanded  for  his  lands. 

It  is  quite  clear  that  it  would  not  be  good  againstt 
spiritual  person ;  but  the  maxims  and  principles  of  the 
common  law  with  respect  to  spiritual  persons  cannol 
apply  to  lay  impropriators.  Very  great  privil^es  were 
extended  to  the  former  in  favour  of  religion.  *'  J^jod  tbe 
law,^  says  Lord  Cokey  ^^  had  great  policy  therein,  for  the 
decay  of  revenue  of  men  of  holy  church  in  the  end  wiD 
be  the  overthrow  of  the  service  of  God  and  his  religimi.'* 
Bp.  of  Winchester's  case  (b).  For  this  reason  extra* 
ordinary  strictness  was  attached  to  their  alienatiiMis: 
bishops  could  not  alien  without  the  consent  of  their 
chapters,  or  rectors  without  the  consent  of  their  patron 
and  ordinary.  Bishops  were  considered  as  seised  soldy 
ad  meUorationem  ecclesuB :  itwasnot  tillthe26i?ien.8> 
that  they  were  liable  to  forfeiture,  and  that  was  after- 
wards restrained  by  2  Ed.  6.  to  their  own  estates.  The 
statute  of  limitations,  and  the  rules  of  the  common  law 
with  respect  to  bar,  did  not  operate  against  them.  In 
matters  of  evidence,  entries  by  a  deceased  rector  were  ad- 

(a)  This  is  chiefly  taken  from     very  elaborate  argmnent. 
a  wpy  of  Mr.   Wilbraham's         (b)  2  Ca  3a 
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mitted  as  evidence  in  favour  of  his  successor  (a).  The 
reason  given  by  Lord  Coke  in  the  above  cited  case,  why 
a  laynuui  could  not  prescribe  against  a  spiritual  person 
fidls  in  the  case  of  a  lay  impropriator,  viz.  that  if  such  a 
pvescription  should  hold  in  the  case  of  a  spiritual  person, 
a  jury  of  laymen  would  not  be  equal  in  the  trial  of  it. 

It  is  true  that  it  has  been  determined  in  several  cases, 
that  a  layman  cannot  prescribe  in  non  decimando  against 
a  lay  impropriator.  Bp.  of  Wincheater'a  case.  Slade  v. 
Drake  (6).  Corporation  of  Bury  v.  Evans  (c).  Shelly  v. 
Pennifbrdj  21st  Fdntiary,  1707*  Fanahaiv  v.  More  (d), 
Trin,  1743.  But  several  of  these  were  determined  with 
▼eiy  great  doubt.  In  Bury  v.  Evans,  Mr.  Baron  Parker 
appeared  at  first  to  have  been  against  the  resolution.  In 
Fanshaw  v.  jifore,  Mr.  Baron  Clarke  says,  ^^  I  know  no 
case  that  deserves  more  consideration  than  this  kind  of 
qpiestion;  because,  though  there  are  great  authorities 
tliat  a  layman  cannot  prescribe  in  non  decimando,  yet 
;lie  reason  of  the  thing  grows  weaker  every  day.*"  In 
Benmm  v.  OUve  (e)  the  court  was  divided  in  opinion. 
^nd  firom  the  late  determination  in  Jennings  v.  Lettis, 
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(a)  Upon  the  ground,  as  it 
I  aaid,  that  the  parson  having 

0  interest  beyond  his  life^  it 

1  not  to  be  presumed  that  he 
fonld  make  fiEilse  entries  for 
18  saocessor.  2  Ves.  43.  7 
iati,  290.  Armstrong  v. 
lewiit,  4  Price,  218.  Upon 
fhich  principle  entries  by  a 
MrtUisiery  of  their  own  rights 
lave  been  rejected.  PerLaw^ 
•dice,  J.,  5to/:  Len/ A88.1810. 
Vide  Sfvinnerlon  v.  Marq.  of 


Stafford^  3  Taunt.  91.  But 
the  admission  of  similar  en- 
tries has  been  extended  to  im- 
propriators. Anon.  Bunh.  46. 
Woodnotk  V.  Lord  Cobham, 
Bunb.  180.  Gw.  653.  lUing^ 
worth  V.  Leigh,  lb.  1618.  Peri' 
gal  V.  Nicholson,  Wightw.  63. 
(6)  Hob.  296.    Gfr.  385. 

(c)  Com.  Rep.  643.    Gw. 

757. 

(d)  Gw.  780. 

(e)  Bunb.  284.  Gw.  701. 
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there  is  an  appeal,  and  it  is  adhttc  sub  judiee.  That 
are  many  resolutions  which  have  stood  longer  than  dot 
has  done ;  and  yet  when  the  inconyeniences  of  them  haTt 
been  explained  and  understood,  they  have  been  set  aside. 

The  importance  of  this  case  is  very  great,  as  it  appein 
in  Cowely  title  Impropriations,  that  there  are  3845  im- 
propriations in  England;  and  it  is  certain  that  the  titiies 
of  all  or  many  of  them  may  be  severed.  But  if  the  dttdi 
of  severance  are  lost,  must  the  right  be  lost  too  ?  No 
man  can  preserve  his  title  deeds  for  ever :  and  it  wooU 
be  contrary  to  all  rules  of  law  to  say  that  the  arigiiil 
title  shall  be  produced,  and  yet  that  the  loss  of  it  canaot 
be  supplied  by  any  other  evidence.  This  would  be  c«- 
stituting  a  new  species  of  inheritances,  quamd^  the  tide 
deeds  existed.  Suppose  a  lay  impropriator  should,  \ij 
deeds,  for  a  valuable  consideration,  discharge  all  the  te- 
nants in  the  rectory  from  the  payment  of  tithes,  is  it  juit 
or  reasonable  that  500  years  hence,  when  time  has  de- 
stroyed the  deeds,  that  he  will  have  a  right  to  resuae 
and  demand  the  tithes?  But  if  the  determination  in  Airjf 
V.  Evans  should  prevail,  the  right  to  the  rectmry  migkt 
be  set  up  at  any  time,  upon  the  unjust  supposition  of  his 
right  to  take  advantage  of  the  deeds  of  discharge  being 
lost. 

It  is  said  in  Cotvel,  title  Rectory,  that  Rectoria  signifies 
an  entire  parish  church,  with  all  its  rights,  glebes,  tithee^ 
and  other  profits  whatsoever.  And  Spelmany  under  tbe 
word  Rectoriay  S2iy%  it  is  often  used  for  the  rector'^s  mani^ 
or  parsonage-house ;  but  these  definitions  in  no  way  to- 
long  to  a  lay  impropriation,  which  is  a  mere  teiiipefil 
right ;  and  the  associating  ideas  of  it,  which  belong  ooiy 
to  rectories  in  spiritual  persons,  seems  to  be  the  ground  ea 
which  the  resolutions  in  Bury  v.  Evans,  and  Famhsm 
V.  More,  proceeded ;  but  if  these  ideas  are  separated, 
and  none  arc  annexed  but  what  properly  belong  to  a  by 
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unpropriation,  it  seems  to  destroy  all  the  foimdadon  upon 
which  those  cases  depend.  In  Fisher  v.  Cook^  MichaeU 
maSf  12  Geo.  1.  it  was  said  by  Gilbert^  C.  B.,  that  the  rule 
of  the  canonists,  that  there  can  be  no  n(m  decitnando  by 
a  layman,  is  founded  on  two  reasons :  First,  That  the 
clergy  have  a  divine  right  to  tithes,  a  reason  which  is  now 
iiideed  exploded ;  but.  Secondly,  That  the  parson,  being 
tenant  for  life,  may  live  longer  than  any  of  his  parish, 
and  so  by  his  neglect,  &c.;  if  it  were  to  prevail,  the  very 
support  of  the  church  would  be  destroyed;  but  it  is 
plain  that  neither  of  these  reasons  can  affect  the  present 


It  may  be  said  that  no  prescription  can  be  set  up  in 
case  for  the  defendant;  because  as  tithes  became 
temporal  inheritances  upon  or  after  the  dissolution  of  the 
monasteries,  which  being  within  time  of  memory,  no  pre- 
scription can  arise  concerning  them.  But  this  argument 
does  not  hold,  because,  though  as  Mr.  Selden  and  Lord 
Coke  observe,  a  layman  was  incapable  of  taking  a  grant 
of  the  pernancy  of  tithes  before  the  dissolution  of  the 
monasteries;  yet  it  may  be  proved  from  the  same  au- 
thorities and  otherwise,  that  he  might  take  a  discharge 
from  tithes  out  of  his  own  lands  in  way  of  retainer. 
Wright  V.  Wright,  Cro.  Elix.  512.  Bishop  of  Win- 
eheater'^B  case,  2  Co.  44  a.  And  non  constat  but  that 
there  might  be  such  old  grant  by  the  parson,  patron,  and 
odinary,  to  discharge  the  hinds  in  question  from  the  pay- 
ment of  tithes. 

But  supposing  the  cases  of  the  Corporation  of  Bury  v. 
tjvans,  and  Fanshaw  v.  More,  to  stand  in  their  fiill 
f<nxe,  yet  being  different  from  the  present  case,  they 
ought  not  to  control  it.  In  both  those  cases  the  defence 
was  merely  upon  the  nonpayment,  and  nothing  else.  It 
was  a  pure  non  decimando:  the  present  case  amounts  to 
a  title. 
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-  The  first  statute  for  the  dissolution  of  monasteries 
the  27  H.  8.  c.  28.  which  gave  all  the  lesser  monasteriai 
not  exceeding  <f  200  per  annum^  to  the  king.  The  neA 
statute  was  31  H.  8.  c.  13.  which  gave  the  possesskoi 
of  the  greater  monasteries  to  the  king,  discbai;^  of 
tithes,  as  held  by  the  abbot  and  priors.  Great  put  of 
the  property  of  the  kingdom  being  thus  changed  sal 
altered,  it  became  necessary  for  the  legislature  to  iMff- 
pose,  in  order  to  settle  this  new  kind  of  property;  sad 
therefore  the  32  H.  8.  e.  7*  provides  that  the  like  pmi 
l^;es  and  remedies  should  be  had  upon  these  estates  v 
the  law  gives  to  other  temporal  inheritances.  In  Wairndt 
Clergyman'^s  Law,  e.  53.  p.  581,  it  is  said  that  tithes  and 
other  ecclesiastical  duties  that  came  to  the  crown  hj  die 
statutes  27  jff.  a  31  H.,  8.  3?  jET.  8.  and  1  £.  &  iff 
by  those  statutes,  and  this  of  32  jET.  8.  and  1  and  8  fk 
and  M.  in  the  lands  of  laymen,  temporal  inheritances, 
and  shall  be  accounted  assets ;  and  husbands  shiU  be 
tenants  by  the  curtesy,  and  wives  endowed  of  them ;  sad 
shall  have  other  incidents  belonging  to  temporal  inhcnt- 
ances;  only  that  they  retain  the  ecclesiastical  qnifitf, 
that  the  owner  may  sue  for  the  same  in  the  ecclesiasdcil 
court  1  Co.  Lit.  159.  In  1  Ro.  Abr.  653,  it  is  Jttd 
that  a  layman  cannot  prescribe  in  non  decknando  wiA- 
out  special  matter,  which  plainly  implies,  that  with  special 
matter  he  may  prescribe :  and  the  book  says  that  he  is 
capable  of  a  discharge  of  tithe  even  from  the  church,  b 
the  present  case  the  special  matter  assigned  are  the  deeds 
and  recovery,  all  evidences  of  a  title,  as  well  as  the  biig 
uninterrupted  enjoyment  without  any  demand  of  tidiss 
being  made.  In  Sir  Simon  Degge\  Parson's  Counodin^ 
pt  2.  c  2.  it  is  said,  that  there  were  infeudations  of  tidici 
before  the  parochial  tithes  were  settled,  which  is,  iridi- 
out  dispute,  both  in  England  and  in  other  kingdnflSSi 
And  having  cited  these  words  from  Linwood,  ^^BefH 
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p^tueruni  laid  dedmas  in  feudum  retinere^  et  eaa  alteri 
^cclesiiB  dare  ante  Concilium  Lateranense^  non  tamen 
foat^  the  book,  a  little  after,  goes  on  thus ;  But  not- 
withstanding this  constitution,  many  of  the  abbots  held 
oixt  against  the  parish  priests,  who  durst  not  or  were  not 
able  to  contest  them,  and  after  claiming  the  tithes  by  pre- 
scription, that  is,  by  forty  years^  possession,  which  is  a  pre- 
scription allowed  by  the  ecclesiastical  courts,  and  that  is 
tbe  reason  that  many  portions  of  tithes  are  at  this  day  held 
by  impropriators  that  had  been  gained  by  the  abbots  by 
such  prescriptions,  and  not  by  their  original  grants,  and 
by  this  means  they  got  their  prescription  de  nan  deci- 
mandOi  for  the  canon  law  does  allow  one  clergyman  ta 
piescribe  against  another;  but  not  a  layman  by  any  means, 
to  the  prejudice  of  the  church.  Considering  therefore  the 
pcesent  daim  as  a  temporal  inheritance,  it  is  clearly  barred 
by  the  title  and  possession  set  up ;  and,  considered  as  an 
eodesiastical  estate,  it  is  barred  by  the  prescription  of 
finrty  years. 

Let  US'  next .  consider  the  effect  of  the  evidence  which 
we  have  given  in  the  present  case.  It  is  sufficiently  clear 
that  the  tithes  have  never  been  paid  to  the  impropriator, 
9iid  that  they  have  always  been  let  or  taken  by  the  owner 
of  the  premises.  Such  a  title  would  be  clearly  good  as 
to  land,  where  the  courts  have  carried  the  doctrine  of 
presumption  to  a  very  liberal  extent  Omnia  presuman- 
tur  rite  esse  acta.  Presumption  is  the  evidence  of  things 
not  seen ;  where,  from  an  apparent  effect,  you  may  infer 
a  probable  cause.  We;,  cannot  produce  any  release  or 
grant  of  the  tithes  in  question,  yet  what  is  produced  is 
such  evidence  of  title  as  that  a  court  ought  to  presume 
it.  To  suppose  the  contrary,  must  be  to  suppose  that 
cnefiunily  has  for  many  ages  together  encroached  upon 
and  retained  the  property  of  the  other,  which  has  sat  by 
without  preferring  its  chum.    In  a  bill  brought  for  a  rent, 
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equity  will  not  establish  it  if  it. is  not  brought  in  a  lei* 
sonable  compass  of  time.  Length  of  time  presumes  t 
release,  or,  what  is  equivalent,  a  grant  to  the  owner  of 
the  land.  An  ancient  deed  proves  itself  from  presump- 
tion ;  a  lease  will  be  presiuned  from  an  old  release.  In 
ancient  recoveries,  a  good  tenant  to  the  prsecipe  has  al- 
ways been  presumed.  In  Sir  Francis  North'*8  aigument 
in  Potter  v.  Norths  1  Vent.  187,  ^^  ^^  ^^^9  ancient  gnnti 
happened  to  be  lost  many  times,  and  it  would  be  hard  ibd 
no  title  could  be  made  to  things  that  lie  in  grant,  but  bj 
shewing  of  a  grant :  therefore  upon  usage,  time  does  not 
run,  and  the  law  presumes  a  grant,  and  a  lamM.  bqpa- 
nii^,  and  allows  such  usage  for  a  good  title.  And  li- 
other  case  was  cited  of  Lord  Stajjhrd  v.  UeweUynj  Shm. 
77)  vhere  lands  were  conveyed  to  trustees  upon  tnul) 
amongst  other  things,  to  settle  on  Lord  Stafford  for  Ii6| 
with  power  of  leasing.  Lord  Stafford  made  several 
leases,  but  it  not  appearing  that  the  trustees  had  made 
the  settlement,  the  question  was,  whether  the  leases  won 
good,  and  there  having  been  a  long  possession  midff 
them,  the  court  said,  they  would  presume  that  nf 
lend  had  some  conveyance  from  the  trustees,  to  enabk 
him  to  make  the  leases ;  and  here  one  Farrer'%  oaae  wai 
cited,  which  was  in  C  B.y  where  /^arr^  made  a  tide 
from  the  Bladt  Prince,  which  could  not  be  out  «f  luM 
bat  by  an  act  of  parliament ;  but  yet,  for  that  the  pssBei* 
sion  had  gone  otherwise  ever  since,  the  coult  presmnei 
that  there  had  been  such  an  act,  though  not  now  taba 
found. 

The  reason  why  courts  of  equity  interpose  in  cases  d 
this  kind  is,  in  respect  of  the  account  prayed.  It  i< 
therefore  wholly  in  the  discretion  of  the  court  to  gi'* 
relief  or  not.  And  here  it  seems  most  reasonable  diat 
the  court  should  not  interpose  till  the  right  is  establishei 
This  is  a  mere  legal  right,   and   no  equity  whateW 
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esccept  the  account.  In  the  cases  oS  Medley  v.  Tahney^ 
mdibeMayorf  Aldermen^  and  Burgesses  of  Warwick  v. 
Lueasj  dted  Com.  Rep.  652, 653,  the  Court  of  Exchequer 
iiimissed  the  bills,  unless  a  trial  at  law  was  first  had; 
Hid  in  Fanshaw  y.  Jordan  in  the  Eoscheqtiery  the  court 
iIk>  refiised  to  interfere.  If  we  have  made  out  a  right, 
tlie  court  must  dismiss  the  bill. 

Tlie  plaintiiF^s  remedy  is  at  law  therefor^,  and  that  it 
is  M>  may  be  proved  from  several  cases.  In  Harpur'^s 
case  11  Co.  25  b.  it  was  agreed  that  an  ejectment  would 
lie  finr  tithes,  though  there  was  an  objection  in  that  case 
an  account  of  the  uncertainty.  In  Priest  v.  Wood,  Cro, 
Car.  301,  it  was  expressly  held,  that  an  ejectment  lies  for 
tithes  only.  In  Heynes  v.  Stroud^  O^Bend.  148,  held, 
that  an  ejectment  would  lie  either  for  a  rectory  or  a  por- 
tion of  tithes ;  but  that  there  was  a  difference  between  a 
rectory  and  a  portion  of  tithes,  for  the  portion  ought  to 
be  demanded  as  such.  So  also  in  Camell  v.  Claveringy 
Raym.  ^JB9,  it  was  held  that  an  ejectment  would  lie 
even  for  small  tithes :  it  was  objected  that  eggs  are  small 
tithes,  and  that  is  absurd,  that  an  ejectment  would  lie  of 
m  egg.  But  the  court  said  that  an  ejectment  would  lie 
of  wool,  being  tithe,  and  by  the  same  reason  of  an  egg. 

Am  to  the  cases  in  the  Court  of  Ewcheqtter,  this  court 
has,  whenever  it  has  thought  it  necessary,  gone  in  oppo- 
Btum  to  the  received  opinions  in  ecclesiastical  learning. 
In  Walton  v.  Tryon  (a).  Lord  Hardtoicke  determined 
■gainst  the  decision  in  Greenway  v.  Earl  of  Kent  (6), 
tliat  timber  trees  above  twenty  years^  growth  were  not 
kblieable  as  to  lop  and  top. 

The  Attorney-General  and  Mr.  Perrot  for  the  plain- 
tniB. 

The  defendants,  admitting  the  common  law  right  of 
liie  lector,  found  their  claim  upon  discharge,  and  there- 

(a)  Atrih.  130.     1  Dick.  244.    Gtv.  827.  (h)  Git. ». 
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fore  must  have  a  derivatiye'title  by  way  of  severance.  A 
discharge  from  tithes  could  only  be  made  out  originaHj 
in  two  ways,  by  prescription  or  grant  Prescription  was 
only  allowed  to  spiritual  persons,  and  there  never  has 
been  any  doubt  that  there  could  not  be  a  prescriptifln  m 
non  decimdndo  against  an  ecclesiastic  by  a  layman.  The 
reason  given  in  the  bishop  of  Winchester's  case  is,  thatt 
layman  could  not  hold  tithes  in  pernancy. 

Tithes  were  given  originally  for  &e  maintenance  ef  the 
church ;  it  was  necessary  therefore  to  secure  diem  i^gaiiMt 
the  oscitancy  and  ignorance  of  the  clergy.  But  as  d 
property  could  be  aliened  concurrentibus  eia  qui  in  jwt 
requimnturf  they  might  be  discharged  by  real  conp^' 
sition  and  grant  by  parson,  patron,  and  ordinary ;  but 
as,  according  to  the  authorities  of  Slade  v.  Drake^  JBA 
8E.  4.  4.  Reg.  88.  F.  N.  B.  fol.  41.  ed.  2.,  it  cooU 
not  be  without  a  recompense  to  the  church,  which  vif 
to  be  shewn  in  pleading.  In  cases  of  grant  of  disdiaigey 
all  the  books  agree  that  loss  of  the  deed  is  the  kn  of 
the  discharge.  If  the  evidence  of  them  is  lost,  the  things 
themselves  are  lost.  If  a  spiritual  person  had  preacribed 
in  non  decifnando^  and  it  was  shewn  that  the  landa  bad 
come  into  lay  hands,  the  prescription  was  broken.  laA 
Hdbart  also  says  that  the  case  of  tithes  differs  from  d 
other  cases,  for  whereas  prescription  and  antiquity  of 
time  fortifies  all  other  titles,  and  supposes  the  best  bcgia> 
ning  that  the  law  can  give  them ;  yet,  in  the  case  €£ 
tithes,  it  works  the  contrary,  for  even  the  grant  of  panony 
patron,  and  ordinary,  though  good  in  time,  yet,  when  it 
runs  out  to  prescription,  it  dies  and  perishes.  And  touch- 
ing the  discharge  of  tithes,  and  the  pleading  thereof  at 
common  law,  it  is  to  be  observed,  that  they  are  things 
due  of  common  right,  and  therefore,  when  you  have  a 
prohibition  in  discharge  of  tithes,  you  must  consider  it 
as  a  plea  in  bar  of  a  common  right,  and  you  must  satisfy 
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the  court  of  your  discharge.  Therefore,  though  a  spiri- 
tual person  might  prescribe  in  non  decimandoj  a  layman 
could  not. 

After  the  dissolution  of  the  monasteries,  the  legis- 
lature, aware  that  the  prescriptions  wo^ild  be  put  an  end 
to  by  coming  into  lay  hands,  provided  for  this  circum- 
stance by  enacting,  that  impropriations  and  tithes  should 
be  held  in  the  same  manner  as  they  were  by  the  religious 
lumses.  Therefore,  though  it  is  said,  and  truly,  that 
they  are  ky  fees,  yet  they  are  not  so  to  aU  purposes. 
And  in  the  hands  of  the  crown,  and  of  the  patentees, 
they  are  entitled  to  exemption  firom  being  prescribed 
against  by  laymen.  It  was  therefore  very  solemnly  de- 
tennined,  and,  upon  very  mature  deliberation,  in  the 
case  of  the  CorporaHon  of  Bury  v.  Evansj  Com.  643, 
tliat  a  non  decimando  can  no  more  be  allowed  against  a 
lay  impropriator,  than  against  an  ecclesiastical  rector. 
This  was  followed  in  the  late  case  of  Fanshaw  y.  More ; 
and  there  is  an  old  case  to  the  same  purpose,  of  Webb  v. 
Warner^  Cro.  Jac.  47-  In  Jennings  v.  Letiis  the  court  of 
Emehequer  has  pursued  the  current  of  authorities,  though 
the  parties,  indeed,  have  not  acquiesced  in  it.  The  case 
dFanahaw  v.  Jordan,  is  not  in  point :  it  was  not  as  to 
proscription  in  non  decimando ;  the  defendant  insisted 
vpon  a  title  in  himself  that  Stainrojde  was  seised,  and  had 
conveyed  to  him.  He  did  not  desire  a  presiunption  of 
the  deed  of  severance.  But  in  the  present  case  the  an- 
fwer  says  that  the  tithes  were  severed,J)ut  by  whom  the 
defendant  does  not  know.  If  the  deed  of  severance  is 
not  to  be  shewn,  it  is  a  chicane ;  you  do  not  know  what 
deed  to  presume.  Mere  non-payment  can  be  of  no  avail : 
for  if  a  kyman  cannot  prescribe,  if  immemorial  non-pay- 
ment alone  cannot  discharge,  modem  non-payment  can  be 
of  no  eSect  in  raising  a  presumption. 

It  is  said  that  the  impropriator  might  bring  an  gect- 
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ment :  but  what  impropriator  would  be  rash  enough  to 
admit  himself  out  of  possession,  which  bringing  an  ejects 
ment  would  do  ?  As  to  the  hardship  that  may  attend 
this  case,  that  is  perfectly  immaterial,  for,  if  the  law  is 
settled,  the  court  is  bound  by  it.  But  the  mischief  to 
lay  impropriators  would  be  as  great  in  not  allowing  the 
rule,  as  it  can  be  to  allow  it  against  persons  rUimhy. 
And  it  is  no  new  thing  to  say,  that  a  right  is  lost  when 
the  evidence  of  it  cannot  be  produced.  Toll-thorough  is 
lost  if  no  consideration  can  be  shewn  (a),  so  felon^g  goodi 
cannot  be  claimed  without  shewing  the  grant 

The  Solicitor-General  in  reply. 

Though  the  plaintiff  may  have  title  of  common  lij^t, 
yet  if  that  title  be  doubtful,  whether  it  be  subsisting  or 
extinguished,  this  court  may  not  think  proper  to  inter- 
pose. This  is  not  a  mere  prescription  in  non  decimando; 
it  is  a  title.  The  objection  that  we  cannot  shew  per- 
nancy is  not  condusive.  Defendant  was  lessee  of  all  die 
lands  of  which  tithe  is  claimed,  so  that  both  in  the  case 
of  himself  and  his  grand&ther,  no  more  could  be  done 
than  to  retain  them.  If  he  had  demised  the  tithes  vidi 
the  land,  though  there  was  no  separate  rent  reserved, 
though  there  had  been  no  apparent  pernancy,  yet  the 
rent  would  have  been  increased  in  consequence.  As  to 
Dronfieldj  our  title  is  clear ;  and,  as  to  SiuUey^  it  ii 
presumable.  However  defective  our  conveyances  mtj 
have  been,  they  shew  a  severance,  and  take  the  titk  oat 
of  the  plaintiff. 

The  Lord  Keeper. 
In  this  case  two  points  have  been  argued  at  the  bir, 


(a)  The  modem  cases  upon 
this  point  are,  The  Mayor  of 
Yarmouth  v.  Eaton,  Burr, 
1402.     Truman  v.  fValgham, 


2  Wils.  298.  Lord  Pdkm 
v.  PichersgtU,  1  T.  R.  WO- 
HiU  V.  Smith,  4  Taunt.  530. 
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iboQgh  one  only  has  been  insisted  upon.  I  shall  there- 
fore take  notice  of  and  give  my  sentiments  upon  both  of 
them,  though  I  think  the  present  cause  ought  to  be  de-^ 
termined  upon  neither. 

The  first  is,  whether  a  kyman  can  prescribe  against  a 
lay  impropriator  in  non  decimando^  and  by  immemorial 
Bon-payment  of  tithes,  acquire  a  right  of  exemption  from 
payment  of  them. 

I  do  not  find  the  general  doctrine  of  the  books  dis* 
pated  that  a  spiritual  person  may,  that  a  lay  person 
cannot  prescribe  in  non  decimandoj  but  only  in  modo  de^ 
cimandi.  This  position  has  been  constantly  maintained 
without  any  restrictions  or  qualifications  whatsoever,  both 
befoire  and  since  the  statutes  made  on  the  dissolution  of 
the  monasteries.  And  this  harmony  of  the  books,  and 
invariable  opinion  of  the  judges  of  the  realm,  establishes 
this  proposition  for  law  in  all  courts  of  judicature,  as  ef- 
fectually as  if  it  had  been  so  declared  by  the  legislature. 

The  judges  and  reporters  indeed,  though  they  all  agree 
in  the  law,  may,  and  I  believe  do  differ,  in  assigning  the 
leason  upon  which  this  law  was  grounded.  But  this  does 
not,  in  my  opinion,  weaken,  but  rather  strengthens  a 
point  so  fully  recognized.  For  where  the  law  is  clear, 
and  universally  agreed  upon,  and  yet  an  equitable  reason 
does  not  obviously  arise  for  the  introduction  of  it,  it  is 
natoral  to  suppose  that,  like  other  customs,  it  was  intro- 
dnoed  for  general  reasons  of  utility  not  now  visible ;  and, 
while  they  are  permitted  to  prevail  by  the  legislature  no 
private  man  should  presume  to  question  them. 

But  the  most  probable  reason  for  its  introduction 
seems  the  one  assigned  in  the  books :  infavorem  eccleske. 
The  wisdom  of  the  law  gave  different  liberties,  rights,  and 
privileges,  to  different  members  and  orders  of  the  com- 
munity. Particularly  sanctce  ecclesice.  These  rights  are 
sacred,  and  they  can  never  be  altered  but  by  the  whole 
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community.  Our  kings  by  their  coronation  oaths,  hate 
from  time  to  time  been  bound  to  defend  them.  And  when 
they  have  been  abused,  or  by  alteration  of  the  civil  circom^ 
stances  of  the  times,  become  inconvenient,  the  l^jialature 
has  redressed  them.  I  make  these  observations  to  shew 
that  a  fixed  law,  whether  positive  or  common,  is  not  ten 
obligatory,  because  its  reason  is  above  our  comprehension. 

But  a  very  good  reason  for  this  kw  may,  in  my  ojMnion} 
be  very  easily  assigned.  The  hiws  of  this  country  had 
said  tithes  were  due  of  common  right,  to  be  applied  to  the 
ends  and  purposes  for  which  they  were  ordained.  C€B% 
sequential  to  that  it  was  necessary  to  ordain,  that  tbe 
temporary  possessor  should  not  alienate  them  from  thoie 
purposes ;  and,  if  the  law  had  permitted  a  prescription  in 
non  decimando,  a  door  would  have  been  left  op«i  to  sock 
alienations,  though  juries  had  been  as  strict  as  Lord  Coke 
supposes  them  regardless  of  their  oaths  (a). 

If  a  judge  therefore  is  to  pronounce  the  law  without 
any  authority  for  fixing  the  reason  of  that  law,  what 
ground  has  he  to  alter  the  law,  because  he  cannot  approfe 
the  reasons  that  others  have  given,  or  though  he  may  not 
be  able  to  assign  a  satisfactory  one  himself?  He  nnut 
say,  the  &ther  shall  be  postponed  to  the  unde  in  sooees- 
sion  to  his  own  son ;  yet  the  reason  why  land  gravitateii 
and  cannot  ascend  to  the  &ther,  but  may  to  the  unde,  is 
not  quite  geometrical  He  must  have  said  that  a  colla- 
teral warranty  would  have  bound  without  assets  (befive 
the  legislature  said  otherwise)  (6),  though  the  reason  in  die 
books  is  not  quite  manly.  Yet  I  am  thoroughly  per- 
suaded that  these,  and  all  such  propositions  in  their 
origin,  were  grounded  on   great  and  useful  prindphB, 


(a)  Bishop  of  Winchester's     See  a  precisely  similar  obtr- 
case^  2  Co.  38.  mte,  280.  vation  of  Lord  dmper,  10 

(6)  4  and  5  Anne,  c.  16.     Mod.  3. 
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because  they  are  a  part  of  system  of  la^s,  that  have 
produced  the  noblest  constitution  in  the  universe. 

•Therefore,  though  Mr.  Wilbraham  would  explain 
away  this  law  as  against  a  lay  impropriator,  and  be  sine 
munere  amicus  for  the  church ;  yet  I  must  be  equal  to 
both.  And  I  am  very  clear,  as  the  law  now  stands,  that 
no  man  can  prescribe  in  non  decimando  against  a  lay  im- 
propriator. The  cases  to  this  effect  are  too  numerous  to 
bear  citation. 

The  next  question  is  whether  a  man  can  avail  himself  of 
setting  up  a  title  to  tithes,  without  giving  evidence  of  a 
grant  from  the  parson,  &c.,  or  impropriator,  by  shewing  that 
grant,  or  by  proving  that  such  grant  existed  and  is  lost. 

In  the  first  place  it  is  to  be  observed,  that  the  parson 
has  not  in  himself  the  mere  right  of  things,  which  he  has 
in  right  of  the  church  ;  the  fee  simjde  is  in  abeyance :  so 
that  every  act  that  he  has  done  may  be  avoided  when  he 
ceases  to  be  incumbent,  except  such  as  were  done  with 
the  consent  of  the  patron  and  ordinary.  The  question 
therefore  is  narrowed  to  this :  could  an  alienation  with 
the  consent  of  the  patron  and  ordinary,  be  set  up  without 
producing  it  ? 

Ilthes  in  kind  being  of  common  right,  the  parson  could 
soe  for  the  substraction  in  the  court  spiritual,  and  the 
only  remedy  for  the  person  exempted,  by  discharge,  or 
composition,  or  by  a  modus  dedmandi^  was  by  prohibi- 
tion. The  tithes  compounded  for,  or  discharged  by  a 
modus,  became  lay  fee,^  and  therefore  the  spiritual  court 
could  not  hold  plea  of  them.  And  if  through  ignorance 
in  such  case,  the  owner  set  out  the  tithes,  and  the  parson 
took  them,  he  was  a  trespasser.  The  composition  or 
modus  became  a  spiritual  fee,  and  was  sueable  for  in  the 
spiritual  court. 

FoL  38  in  the  register  seems  to  explain  and  confirm  this 
state  of  the  matter.  Reoffytalijudicisalutem.  Monsiravii 


175a 
Fanshaw 

V, 
ROTHEBAX. 

[  •292  ] 


293 


CASES  IN  CHANCERY. 


1759. 
Fanshaw 

V. 
ROTHBBAM. 


nobis  A,  tenens  quddam  parte  manerii  de  D.  quod  lied 
E.nuperdominus  tnaneriipdicHperquoddascripiumm» 
dentatum  dedisset  et  concesnsaet  F.  nuper  permmct  ec- 
clesuB  de  D.  qtuUuor  acras  terne  cum  perHnetiU  mm- 
dem  manerioj  habend"  <$-  teneruT  eidem  F.  et  eucdeaoru 
bus  suis  personis  ecdesuB  priedictiB  imperpetuumf  i 
idem  F.  per  pnedicf  scriptum  de  assensu  4r  ffohmtaU 
episcopi  LincolniiE  diocesani  loci  prtBdicH  Sf  I.  tume  p§- 
troni  ecclesuB  preedictcB,  concessisset  pro  se  et  s^eesS' 
soribus  suisj  quod  idem  E,  /usredes  <$-  (usignati  sui  im- 
perpetuum  essent  quieti  de  decimis  mtularum  4r  Mi- 
ciniorU  in  manerio  supradiciOy  pro  dictis  quatuor  amt 
terrtB  sic  sibi  datis  et  concessisy  idimq;  E.  luBredm^ 
assigfuUi  sui  semper  hactenus  a  tiporeconcessiotrispnB' 
dicUB  de  decima  vitulorum  <$-  lacticinwrU  infra  manent 
pdicf  quieti  esse  cosuevissent :  G.  tami  nunc  perwus 
ecclesuB  pdictcB  tenens  p'^dictas  quatuor  acras  iemty 
prcedicf  A.  assignatum  pnedicti  Edwardi^  super  duA- 
mam  fUijusmodi  vUuhrum  <$*  lacticiniorum  m  eodm 
manerio  sibi  priBstandam^  trahit  in  placitum  coram  4t 
christianitatisj  <$-  ipsum  ea  occasions  mulHpUcUerisi^ 
quietaty  in  enervationem  concessionis  <$*  dofuUionis  pf^ 
dietarum,  6f  prcedicti  A.  dispendium  non  modicum  4 
gravamen.    Et  quia  discussio  hujusmodi  donatiami  d 
concessionis  de  laicofeodo  in  regno  nostroimtarumjiii^ 
curia  nostra,  Sf  non  alibi  tractari  S^  fieri  debet:  mUi 
prohibemus,  ^. 

Now,  it  seems  to  me  very  clear,  that  by  the  roles  of  liV) 
if  the  person  suing  this  prohibition,  declared  in  attad^ 
ment  upon  it,  he  is  bound  to  plead  this  indaiture  with  i 
profert.  The  books  of  entries  prove  this,  and  I  faa  lee 
no  method  by  which  he  could  avail  himself  of  this  H^ 
charge,  without  the  production  of  the  original  deedwhenbf 
he  claimed  this  discharge. 

It  is  observable  on  this  writ,  that  the  pndiibilkii  HSit 
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be  supported,  not  only  by  the  grant,  but  an  averment  of         1759. 
the  contmuance  of  the  recompense  to  the  church,  G      p  ^^^  w 
ntmc  persona  Ecc*  prcedT  tenens  pneiT  4  Jcras :  which  v. 

makes  the  position  of  Lord  Hohart  in  Slade  v.  Drake,  Rothkham. 
fo.  2979  questionable,  that  the  grant  of  parson,  patron,  [  294  ] 
and  ordinary,  is  good  of  itself,  without  any  recompense  or 
consideration:  though  that  notion  seems  to  be  coun- 
tenanced in  the  bishop  of  Winchester'^s  case,  2  Co.  38. 
But  that  opinion  seems  to  be  grounded  on  this,  that  a  re- 
covery against  the  parson  with  an  aid  prier  of  the  patron 
and  ordinary,  and  judgment  by  default,  would  bind  the 
church.  Which  I  conceive  was  owing  to  the  credit  of  a 
recovery  intended  to  be  made  on  title,  for  I  cannot  find 
that  parson,  patron,  and  ordinary,  could  alien  the  posses- 
sions of  the  church,  without  a  perdurable  recompense. 

I  am  therefore  of  opinion,  that  at  common  law,  no  man  At  common  law 

no  man  could 
could  avail  himself  of  a  discharge  from  tithes  by  grant,  but  avail  himself  of 

by  producing  it.  tiS,"^  n7" 

The  next  consideration  is,  what  diiFerence  is  introduced  without  produc- 
by  the  statutes,  and  whether  title  can  be  made  to  tithes  ^^  ^  * 
without  producing  such  grant  at  this  time. 

By  Stat.  31  H.  8.  c.  13.  s.  2.  parsonages  appropriated, 
belonging  to  dissolved  monasteries,  are  to  be  held  and  en- 
joyed by  the  king,  his  heirs  and  successors,  in  as  large  and 
ample  a  manner  and  form,  as  the  religious  persons  held 
the  same.  Now  the  religious  persons  held  the  appropria- 
tions with  a  title  by  common  right  to  tithes,  uncontrolled 
by  a  prescription  in  non  decimarido,  or  by  any  title  set  up 
against  them  by  any  means  but  a  grant  produced,  shewing 
a  severance,  or  by  real  composition,  as  I  have  before  en- 
deavoured to  make  out. 

In  this  sense  the  statute  is  taken  by  the  court  in  the 
case  of  the  CorporeUion  of  Bury  v.  Evans,  Com,  Rep. 
651,  where  this  observation  is  made,  ^^  As  Lord  Hobart 
saith,  in  Slade  and  Drake^s  case,  fo.  296,  a  temporal  per- 
son succeeding  a  spiritual  person  in  discharge  (and  it  is 
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The  statute  of  IT. 
8.  is  silent  as  to 
the  manner  in 
which  a  person 
must  maxe  out 
his  right  to  tithes 
against  the 
church  or  paten- 
tees standing  in 
the  place  of  the 
church;  and 
only  provides  for 
the  assurance 
and  recovery  of 
them,  like  tem- 
poral possessions 
m  the  king's 
court. 


the  same  in  the  perception  of  tithes),  is  to  be  reckoned  Bg% 
spiritual  person,  and  not  as  a  temporal ;  and  consequendy 
a  man  who  could  not  prescribe  against  an  ecclesiastiad 
person,  cannot  any  more  prescribe  against  the  patentee, 
who  derives  his  title  from  and  under  him,  and  is  in  na- 
ture of  his  representative.'"  If  he  cannot  prescribe  againil 
a  temporal  person,  which  must  be  by  plea,  because  that 
temporal  person  is  in,  virtute  and  vi  statuHy  in  the  place 
and  capacity  of  the  spiritual,  the  same  reason  holds  againil 
his  pleadmg  in  any  other  manner,  or  any  other  discharge 
or  exemption  against  a  temporal,  than  he  could  have  in- 
sisted on  against  a  spiritual  person. 

But  it  is  said,  that  tithes  are  now  become  lay  fees,  and 
persons  may  have  remedy  for  recovering  their  rights  to 
them  in  the  king^s  temporal  courts ;  and  that  they  may 
be  assured  and  conveyed  as  lands  and  tenements;  and 
therefore  it  is  said  that  a  man  may  make  the  same  title  to 
tithes  as  to  any  other  inheritance,  and  that  he  may  sup- 
ply the  loss  of  this  original  grant  by  subsequent  convey- 
ances and  possession.  But  it  seems  to  me  that  this  sta- 
tute 32  H,  8.  is  silent  as  to  the  manner  in  which  a  person 
must  make  out  his  right  to  tithes  agidnst  the  church,  or 
patentees  standing  in  the  place  of  the  church.  The  sta- 
tute seems  to  have  lefl  that  as  it  stood  at  law,  and  only 
provides  that  a  person  lawfidly  seised  or  possessed  of 
tithes,  and  disseised  or  put  out,  might  assure  and  recover 
them  in  the  king's  courts,  like  other  temporal  possessionB. 
Before  this  statute  the  king's  temporal  courts  exercised 
no  jiirisdiction  over  them :  they  could  not  be  demanded 
in  a  praecipe  or  other  writ ;  no  writ  of  covenant,  no  fine 
could  be  levied  of  them ;  and  the  statute  supposes  that 
the  Chancery  was  to  devise  and  form  new  writs  for  reco- 
very of  them ;  though  this  was  found  unnecessary,  as  the 
judges  were  of  opinion  that  a  special  count  would  answer 
that  purpose. 

But  the  statute  was  anxious  not  to  be  expounded  go  as 
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to  vary  the  trial  of  the  right  to  take  them,  or  the  defence 
agamst  paying  them.  And  therefore  the  seventh  section 
provides,  "  That  this  act  shall  not  extend,  nor  be  ex- 
pounded to  give  any  remedy,  cause  of  action,  or  suit  in 
courts  temporal,  against  any  person  refusing  to  set  out 
his  tithes.  But  in  all  such  cases  the  person,  being  eccle- 
siastical or  lay,  shall  have  his  remedy  in  the  spiritual 
court,  according  to  the  ordinance  in  the  first  part  of  this 
act  (section  2.),  and  not  otherwise.*^  So  that  this  act 
seems  to  have  lefl  the  suit  for  substraction  of  tithes,  and 
the  defence  against  such  action,  as  it  was  left  by  the 
statute  2^  H.  8.  c.  20.,  where  in  section  3  the  proviso  is, 
**  Tliat  every  person  and  persons,  being  parties  and 
privies  to  any  such  suit,  shall  and  may  make  and  have 
his  and  their  lawful  action,  demand,  or  prosecution,  ap- 
peals, prohibitions,  and  all  other  defences  and  remedies  in 
every  such  suit,  according  to  the  said  ecclesiastical  laws, 
and  laws  and  statutes  of  this  realm,  in  as  ample  and  liberal 
manner  and  form  as  they  might  have  had,  if  this  act  had 
never  been  made.^ 

It  is  true  that  in  all  cases  of  temporal  rights,  the  courts  Eflect  of  length 
w-  .  -  *  o  of  possession. 

of  law  consider  quieta^  longa,  et  pcLcifica  possessio  as  the 

best  evidence  of  title :  I  think  it  one  of  the  wisest  and 
most  solid  rules  of  the  law.  They  will  therefore  presume 
stale  titles  in  writing  barred  by  other  conveyances  pro- 
bably lost ;  because  the  possession  contrary  to  those  con- 
veyances, cannot  otherwise  be  accounted  for.  Possession 
18  so  strong  a  title,  that  a  judge  may  have  emphatically 
udd,  he  would  presume  an  act  of  parliament  to  support 
md  confirm  it  (a).    Possession  is  a  title  to  recover  upon, 


(a)  So  Lord  Kenyan  is  re- 
xnrted  to  have  said,  that  he 
Nroold  not  only  presume  one, 
but  one  hundred  grants,  if  ne- 


cessary, to  support  a  long  en- 
joyment. 11  East,  284,  16 
£0^,339.  See  also  the  Mayor 
of     KingsUm''Upon'HuU    v. 


aw 
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Not  necessary  to 
produce  the  deed 
of  sererance: 
sufficient  to  give 
eyidence  that 
chore  was  one* 


and  primd  facie  cfvideiices  the  mere  right  But  not  in 
this  anomalum^  the  case  of  tithes:  for  there  it  evidences 
no  right,  though  it  should  be  ultra  memoriatn  hommU 
quieta  et  pacifica.  Where  possessicm  evidences  a  right, 
there  may  be  reason  to  presume  somewhat  to  answer  a 
stale  and  latent  title:  but  where  possession  does  not  eri- 
denoe  a  right,  there  seems  to  be  no  grounds  for  sudi  a 
presumption ;  because  that  woidd  be  to  presume  a  tUk. 
I  suppose  in  this  reasoning  that  I  have  before  proved, 
wluit  is  in  effect  conceded,  that  simple  possession  is  as 
ineffectual  against  a  ky  impropriator  as  against  a  spiritual 
person. 

But  it  is  objected,  if  this  be  so,  no  man  can'aafelj 
purchase  from  a  lay  impropriator,  for  the  deed  of  sever 
ance  cannot  be  preserved  for  ever ;  and  if  the  deed  be 
lost,  the  title  is  lost,  and  the  inheritance  purchased  reverts 
to  him  that  sold  it  But  I  by  no  means  think  this  con- 
sequence would  ensue ;  for  I  do  not  think  it  necessary  to 
this  defence  to  produce  the  deed  of  severance,  but  to  give 
evidence  that  there  was  one.  The  law  requires  only  the 
best  evidence  that  the  thing  in  dispute  will  admit  o^  and 
a  very  slight  proof  might  be  sufficient  to  establish  audi » 
deed  of  severance,  though  it  were  lost. 


Homer f  Cotvp.  102.  Potvell 
v.  Milbank,  cit.  ib.  Earl  v. 
Baxter,  BLRep.1228.  Rogers 
v.  Brooke,  1  T.  R.  431,  n. 
Read  v.  Brookman,  3  T.  R. 
151.  Doe  V.  Sif  bourn,  7  T.R. 
2.  Jones  v.  Jones,  ib,  47* 
Oxenden  v.  Skinner,  Gw, 
1513.  Campbell  v.  Wilson,  3 
East,  294.  Holcrqfl  v.  Heel, 
1  Bos,  and  PuL  400.  Roe  v. 
Ireland,  11  East,  280.  Har-^ 


mood  V.  Oglander,  6  Ves.M- 
Lady  Dartmouth  v.  Boberth 
16 East,  ^^34,  Doev.IUei,^ 
B.  &  ^.  232.  See  also  the 
cases  cited  in  Serj.  WHUamsi 
note  to  Yard  v.  Ford,  S 
Sound,  175,  and  the  general 
principle  discussed  by  Lord 
Erskine,  C,  in  HSarff  ▼• 
Walker,  12  Ves.  339,  aad 
Morse  v.  Royal,  ib.  355. 


CASES  IN  CHANCEBY. 


«w 


And,  therefore,  the  opimon  that  I  ^ve  is  only  that  a 
title  cannot  be  set  up  at  law  against  the  common  right  by 
leng^  of  possession  of  the  tithes,  or  by  simple  grants  of 
them,  or  by  both  together. 

I  have  given  my  opinion  upon  the  points  of  law  ab- 
stractedly considered:  I  will  now  apply  them  to  the  par- 
ticular evidence  of  this  case,  and  to  the  jurisdiction  of  this 
court. 

9  Feb.  30  Elix.  this  rectory  of  the  church  of  Dron- 
^fidd  was  vested  in  the  crown,  and  the  tithes  arising  in 
Dronfield  and  ffohnqfield  were  severed  and  granted  to 
Edmund  Downing  and  MUea  Doding^  and  their  heirs. 
I  am  of  opinion  that  firom  that  moment  these  parcels  be- 
came lay  fee,  discharged  of  all  privilege  and  protection 
that  was  connected  to  them  by  the  statutes  as  spiritual 
inheritances ;  and  that,  between  the  proprietors  of  them, 
and  all  persons  claiming  under  the  grantee,  every  species 
|yf  defence  was  and  is  competent  as  between  plaintiffs  and 
defendants,  in  a  contest  respecting  any  other  lay  inherit- 
ance; and  the  reconveyance  of  these  tithes  not  being 
produced,  T  cannot  consider  the  plaintiff  as  making  any 
title  to  them. 

The  residue  of  this  rectory,  for  what  appears  to  the 
contrary,  continued  in  the  crown  to  the  24th  of  Mayy 
1612,  and  is  then  granted  to  Francis  Mortice  and  Fran- 
m  Phelps f  and  their  heirs,  and  particularly  all  tithes  in 
Coldaeton  and  SttMepf  int.  al.  4  JtUy^  4  Car.  1628. 
The  said  premises  are  conveyed  for  a  consideration  of 
£^60  to  Lionel  Fanahaw  and  his  heirs*  From  1628  to 
this  time,  a  period  of  131  years,  this  residue  is  supposed 
to  have  descended  without  any  intervening  settlement  to 
the  present  plaintiff;  and  though  no  enjoyment  has  ever 
been  had  of  the  right  in  question,  which  all  this  time  has 
been  alienable,  a  court  of  equity  is  desired  to  interpose. 
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and  disturb  a  right  enjoyed  for  almost  a  century  and  t 
half. 

Now,  that  kind  of  equity  is  beyond  my  comprehenrion. 
Bills  for  quieting  men  in  their  rights  and  posaesaoiiB 
against  the  latitude  of  legal  controversies,  and  mult^Ii- 
city  of  suits,  have  manifest  equity  dealt  with  a  sober 
hand.  But  bills  to  disturb  and  disquiet  men'^s  possessiov 
would  be  in  the  highest  degree  rigorous  and  oppressiTie. 
The  voice  of  the  law  is  caveat  emptor;  the  vmce  of 
equity  is,  teneat  emptor ,  though  hi3  title  be  bad  ud 
defective,  if  he  has  not  purchased  with  iniquity. 

The  defendants  appear  before  me  with  a  merit  whicb 
this  court  ever  recognizes ;  the  merit  of  being  purchaseis 
for  a  valuable  consideration :  with  respect  to  the  tiAe  of 
Dronfield  and  Hohnsfield,  they  appear  to  be  purchasen 
before  the  grant  o£Jac.  1.,  in  which  the  griint  of  Queen 
Elizaheth  is  excepted ;  and  with  respect  to  the  tithe  in 
Stuhley,  they  are  purchasers  in  the  year  1632,  wiA  t 
regular  deduction  of  title  to  the  defendants. 

So  that  I  should  decree  for  the  plaintiff  against  about 
130  years^  quiet  possession,  when  he,  and  those  in  whose 
place  he  stands,  have  been  guilty  of  a  wilful  and  inei- 
cusable  negligence  during  that  whole  period.  And  upon 
what  ?  Because  the  title  of  the  purchaser  may  be  de- 
fective in  law.  Now  that  seems  to  me  to  be  contraiy  to 
all  equity;  a  purchase  for  a  valuable  consideration  ist 
bar  to  the  jurisdiction,  unless  repelled  by  shewing  that 
the  purchase  was  made  against  conscience.  Will  it  be 
sidd  they  purchased  with  notice  of  the  common  law  ri^t 
of  the  rector  ?  How  can  I  say  tfuU  at  this  distance  of 
time  ?  How  can  I  say  that  no  other  parts  of  this  rectoiy 
were  severed  ?  That  the  purchasers  were  not  made  to 
believe  they  were?  And  either  of  these  cases  would 
bring'  them  under  the  protection  of  this  court.    Nay>  I 
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am  of  opinion,  the  paying  their  money  does;  and  that 
the  phiinti£P  must  repel  the  merit  of  that,  by  a£Pecting  the 
purchase  with  iniquity,  to  entitle  himself  to  the  aid  of  this 
court 

.  I  may  be  mistaken;  but  in  my  judgment  and  con- 
acienoe,  I  think  I  should  pronounce  on  the  most  narrow 
and  illiberal  principles  in  decreeing  for  the  plaintiff,  and 
make  this  court  an  inquisition  to  torture  men's  titles. 
.  However,  I  have  much  more  able  judgments  than  my 
own  to  strengthen  me  in  this  opinion.  The  case  of  Med- 
leg  y.  Talmeyj  8  W.  3.  was  much  weaker  for  the  de- 
fisndant  than  the  present  case.  There  the  defendant  in- 
sisted only  on  a  deed  of  purchase  of  the  land  tithe  free  in 
1652;  and  though  but  forty-two  years^  possession  in  the 
defisndant,  and  consequently  the  same  laches  in  the  plain- 
tiff, the  court  left  the  parties  to  law,  and  dismissed  the 
IhIL  The  observation  on  this  case  in  Comyna  is,  ^Mt  is 
probable  the  defendant  had  a  legal  exemption,  which  the 
plaintiff  was  conscious  of,  but  thought  to  take  an  advan- 
tage  of  the  loss  of  the  defendant's  deeds :  but  the  court 
hot  favouring  his  design,  dismissed  his  biU.'^  It  is  ten 
times  as  probable  here,  that  the  defendant  originally  had 
a  tide.  For  the  tithes  themselves  have  been  actually 
bought  and  conveyed  several  times  over. 
.  The  next  case  is  the  Corporation  of  Warwick  v.  Lucas, 
where  a  defendant  insisted  generally  on  a  discharge  by 
virtue  of  a  prescription,  buU,  order,  or  other  lawful  means, 
and  had  ever  since  been  held  free.  The  bill  was  dis- 
missed. Now  in  these  two  cases  the  court  determined 
that  equity  could  not  give  its  assistance  to  disturb  men's 
possessions,  for  in  neither  was  there  any  pretence  of  a 
severance. 

And  the  comment  in  the  report  to  avoid  the  effect  of 
them  is  destitute  of  truth  and  sense.  It  is  said,  **  In 
these  cases  it  did  not  appear  directly  whether  the  defend- 
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ant  could  make  out  a  legal  dischai^ge  oar  not*  Now  ni 
Medley  v.  Toliii^,  it  direcdy  appealed  that  lie  cotddiioCy 
fiir  the  defendant  only  inritted  opon,  and  only  pfoted  at 
the  hearing,  the  deed  of  1752,  and  swore  by  his  anawar 
all  other  deeds  were  lost.  In  the  second  case  no  parti- 
colar  exemption  was  insiited  upon  by  the  answer,  yet  the 
report  goes  on,  '^It  was  probable  they  could,  and  die 
plaintifi  thought  it  so  probable,  that  they  cared  nol  to 
try  that  point,  and  consented  the  bills  should  be  db- 
missed  without  costs.^  Now  how  could  the  ^aJntifr 
think  that  the  defisndants  could  shew  a  severanoe  ar  earn* 
position,  when  they  had  alleged  no  such  thing  in  thor 
answers  ?  But  what  is  the  conclusion  ?  ^^  If  the  defioi- 
ant  has  a  probable  ground  of  discharge,  it  is  not  pvaper 
to  decree  against  it,  without  putting  it  in  a  way  of  en- 
mination,  which  the  court  seemed  willing  to  do  in  theie 
cases.*"  And  in  the  case  of  the  Corporation  of  Bury  ▼. 
Evansj  the  grounds  of  the  determination  with  respect  to 
the  discharge  were,  ^*  There  is  nothing  to  induce  a  }R0- 
bability  that  Eldo  Farm  and  Old  Haw  Farm  were  the 
same ;  ^  to  that,  with  respect  to  the  present  case,  1  cod- 
nder  these  three  cases  as  authorides  for  my  decinon. 

But  here  I  desire  to  be  understood  that  I  cxpitisi  im^ 
concurrence  in  the  other  point  in  the  Corporation  ofBmtj 
v.  Evans,  vis.  that  a  court  of  equity  would  decree  agunat 
a  long  and  pacific  possession,  if  no  probable  discharge  is 
allied.  For,  29  Car.  2.  Dr.  Reeves,  dean  of  Wtndsdff 
exhibited  his  bill  against  Mr.  Levison,  to  discover  writiagi^ 
concerning  some  tithes  in  WoolverhampUm,  parcel  of  die 
corporation  of  the  deanery :  the  defendant  pleaded  a  fine^ 
levied  Hil.  13  BiUz.  and  a  non-daim  by  the  present  detBy 
which  was  allowed  to  be  a  good  plea.  For  as  I  am  si 
present  advised,  I  renounce  all  concurrent  jurisdiction  on 
the  legal  right  of  tithes,  and  think  I  can  only  decree  en 
an  equity. 
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I  do  not  know  whethet  the  authority  of  these  two 
cases  has  ever  been  decreed  agamst;  they  have  never 
been  appealed  from,  which  gives  them  great  strength  in 
my  eye ;  and  the  case  of  the  Corporttiion  of  Bury  v. 
Evans  is  a  mere  legal  determination  without  a  grain 
of  equity. 

It  is  a  hard  case  to  make  a  man  lose  what  he  has  in- 
nocently purchased.  So  hard,  that  the  rigour  of  the  law 
treats  it  with  equity.  A  mortgagee  getting  a  verdict 
against  the  opinion  of  the  judge,  shall  not  be  molested 
with  a  new  trial  for  the  honesty  of  the  cause  (a).  A 
wrong-doer,  per  negligentiamy  shall  have  the  same  in- 
dii]^gence  (6).  And  shall  a  court  of  equity  wrest  from 
the  owner  inheritances  descended  from  an  ancestor,  and 
bought  with  the  patrimony  of  a  family  ?  I  profess  I 
csnnot,  as  a  judge  of  this  court,  have  a  difficulty ;  EquU 
ias  enim  lucet  ipsa  per  se^  dubitatio  cognitionem  signi* 
fieat  injuries  (c) 

Bill  dismissed  as  to  this  point  with  costs. 


17fi9. 


(a)  This  alludes  probably 
to  Smith  V.  Page,  Salk.  644. 

(i)  Smith  V.  FrampUm, 
Salk.  644.  Sparks  v.  Spicer, 
ibm  648>  and  generally  in  hard 
actions  new  trials  are  refused. 
Deerley  v.  Duchess  of  Maza* 
fine,  Salk,  646.  Boucher  v. 
Lofvson,  Ridgw.  Ca.  temp. 
Hard,  201.  Macrorv  v.  Hull, 
Bur,  11.  Farewell  v.  CAo/- 
/ey,  ih,  54.  Burton  v.  Thomp^ 
son,  tb,  664.  Marsh  v.  Bower, 
Bl,  Rep.  851.  Reavely  v. 
Mainwaring,  Bur.  1306.  GoS" 
lin  V.   WUcock,  2  WUs.  302. 


Edmonson  v.  Machell,  2  T.  R. 
5.  Wilkinson  v.  Payne,  4  T. 
R.  468.  Cox  V.  Kitchin,  1 
J^of.  and  P«/.  338.  Carstairs, 
V.  Stein,  4  M.  and  S.  192. 

(c)  The  subsequent  deci- 
sions^ which  are  nnmerons^ 
have  entirely  confirmed  the 
doctrine  contained  in  the  above 
judgment.  The  principles 
which  they  establish  are^  lst> 
That  a  lay  impropriator  has 
every  advantage  that  a  spi- 
ritual rector  possesses.  This 
has  been  frequently  the  sub- 
ject of  r^;ret,  and  waa  once 
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^'■v^  legislative  mterferenoe.*(2Gfv. 

^^  780.)     The  courts  too  have 

RoTHBRAM.  occasionally  exerted  them- 
selves to  alter  it.  Lord  Eldon 
has  observed  (17  ^ei.  127), 
that  there  was  a  decision  in 
the  court  of  Exchequer  against 
it  in  the  year  1727^  and  that 
both  Lord  Talboi  and  Lord 
Hardtvicke  stru^led  against 
it.  Lord  Loughborough,  in 
an  opinion  (which^  however^ 
Richards,  C.  B.,  2  Price,  367, 
has  shewn  to  have  been  alto- 
gether extra-judicial),  express- 
ed himself  strongly  against 
the  doctrine,  5  Fes.  188;  in 
addition  to  which  the  consi- 
derable authority  of  Mr.  Baron 
Wood  has  strenuously  contro- 
verted it.  The  courts  have, 
however,  considered  it  too 
firmly  settled  to  be  now  over- 
thrown. 2dly.  That  it  is  not 
necessary     to     produce     the 

[  303  ]  grant ;  it  is  sufficient  to  shew 
that  such  a  grant  did  exist : 
(analogous  to  the  case  of  com- 
position real,  where  the  court 
expects  evidence  of  the  deed 
having  existed  :  )  Knight  v. 
Halsof;  2  B.  and  P.  206. 
Hawesy.  Snaine,  2  Cox,  179. 
Sawbridge  v.  Benton,  2  Anstr. 
372.  HeathcoU  v.  Main- 
waring,  3  Bro,  C.  C.  217- 


Gw.  1345.     Bennei  v.  Neuk, 
fVightw.  324.      ChaiJeU  t. 
Fryer,  1   Price,  253.     Est- 
court  V.    Kingscote,  4  Mad. 
140.     Bennet  v.  SkeffingUm, 
1    Dan.  14.     4  Price,  143. 
Ridletf  V.  Storey,  1  Dan.  157. 
3dly,  That  mere  non-payment 
and  retainer    alone    (which 
amount  to  nothing  mxae  thin 
non  decimando),  are  not  suffi- 
cient   evidence  to  indnce  a 
court  to  presume  that  sadi  a 
grant  existed:  there  most  be 
actual  possession,  occupitiai, 
and  pernancy  of  the  tithes ;  tf 
where  the  defendant  has  been 
in  possession  of  the  landB,  a 
coupling  of  the  fiut  of  re- 
tainer with  the  making  tbe 
tithes  the  subject  of  lease  er 
conveyance    under  cokmr  tf 
title.      Jennings  v.  LetHs,  on 
the  rehearing,  Gw.  952.  Scott 
V.  Airey,  ib.  1174.      Strta 
V.  Baker,  2  Fes.  jun.  £25. 
Gw.  1430.  Nagle  y.  Edwardt, 
3  Anstr.  702.      Gw.  1443. 
Lord    Petre  v.   Blencoe,  3 
Anstr.  945.  Gw.  1484  Ber- 
ney  v.  Harvey,  17  Fes.  119. 
Heatkcote  v.  Aldridge,  1  Mod, 
236.    Meade  v.  NorbMry,^ 
Price,    338,    on    appeal,  3 
BUgh,2U.   WiUiamsY.B*' 
con,  I S.  and  S.  415. 
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STRACHAN  t,   BRANDER.  ""^  'S'^"''^' 

cit.  18  Vet.  127. 


{Jteg.  Lib.  B.  1768. /o/.  228.) 
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The  plaintiff,  Sir  John  Strachan,  was  heir  at  law  of  9*^  obtwned 

^  ^  •       1  i»  "ODDi  an  heir  at 

Jacob  Banks,  esq.  of  Milton  Abbas,  in  the  county  of  law  ignorant  of 

Dorset,  at  whose  death,  intestate,  in  February  1737,  he  ^u"^^^^u* 

was  living  in  great  obscurity  at  Paris,  having  left  Eng-  to  support  him 

land  at  the  age  of  12,  in  the  year  17ia    He  was  at  that  ^^^^^^ 

time  in  great  poverty,  and  totally  ignorant  of  his  rights,  estate,  set  aside 

Charles  Brander,  the  father  of  the  present  defendant,  g^*^  i^^"^' 

*  who  was  acquainted  with  the  pedigree,  brought  him  over  money  having 

from  Paris  at  his  own  expense,  promised  to  put  him  into  ^  iiim  \^y  ^  g^i^ 

poasession  of  his  estate,  and  as  part  of  it  was  claimed  by  scription  from 

dmerent  persons, 
one  Tregontoell,  as  heir  ew  parte  matemd  to  Mr.  Banks,  and  among  the 

he  promised  to  support  him  with  his  purse,  credit,  and  '»'  ^'>'^ 

nbcomev,  vo  en* 

interest.  able  him  to  pro- 

On  the  20th  of  April,  1738,  in  company  of  the  de-  :^Sub^d 
fendant,  Willis,  an  attorney,  and  Brander,  he  took  pos-  having  been 
session  of  the  manor  of  Somerford,  and  a  farm  called  ^^  double  the 
Lascombe,  which,  having  been  purchased  by  Mr.  Banks,  sum  lent,  with  a 
were  not  claimed  by  Tregontoell ;  and  on  the  same  day,  ^^ted  some  days 
by  indentures  of  lease  and  release,  bearing  date  the  18th  ^?^'-r f^^^^ 
and  20th  of  AprU,  1738,  reciting  that  Banks  had  made  not  recover  the 
a  will,  devising  certain  premises  to  Brander,  but  that  ft^hebond^w^ 
having  afterwards  sold  part  of  those  premises,  he  revoked  to  be  delivered 
the  will,  but  had  always  expressed  his  intention  of  leaving  J^conscionable 
the  said  manor  and  farm  to  Brander,  in  consideration  savouring  of 
thereof,  and  of  Branden^s  services  to  Strachan,  he  con-  dangerous'to 
veyed  the  said  manor  and  farm  to  the  defendant  Spicker,  pubUc  justice. 
in  trust  for  Brander  and  his  heirs.     On  the  same  day  he 
executed  a  letter  of  attorney  to  Brander,  dated  the  17th 
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of  April,  in  which  was  contained  a  covenant  to  repqr 
him  all  the  expenses  which  he  had  been  at  on  his  account 
And  on  the  same  day  he  also  executed  a  will,  bearing 
date  the  22d  of  Aprils  17^9  ^°  which  he  devised  all  hk 
real  estates  to  Brander,  subject  to  an  annuity  of  £500. 
Tregonwell  still  contesting  the  other  estates,  and  a  trial 
at  bar  of  the  court  of  King^s  Bench  being  to  come  on  (a), 
BrandeVf  and  Willis,  who  was  the  plaintiff ''s  attorney  in 
the  suit,  informed  him  that  they  could  not  go  on  with  it, 
unless  he  borrowed  ^1000:  an  agreement  was  accord- 
ingly entered  into,  that  if  they  would  procure  him  J^IOOO^ 
he  would  execute  a  bond  for  jE^2000,  payable  in  case  he 
succeeded  in  the  suit.     Accordingly,  on  the  3d  of  AV 
vember,  1738,  at  Willis's  chambers,  he  executed  an  afara- 
lute  bond  to  the  defendant  Spicker  (the  money  having 
been  advanced  by  different  persons,  who  were  defend- 
ants,  in  various  proportions,  and  ^200  of  it  by  Willii), 
in  .^4000,  conditioned  for  the  payment  of  <£^2000 :  tliii 
bond  was  attested  by  Willis.    No  defeasance  was  made 
at  the  time,  but  the  bond  was  left  in  Willis'^s  hands,  and 
in  about  a  week  afterwards  a  defeasance  was  executed  of 
the  same  date  as  the  bond,  which  it  recited,  dedaring 
that  if  the  plaintiff  did  not  recover  the' estate  or  half  of 
it,  the  bond  was  to  be  delivered  up. 

This  was  a  bill  by  the  plaintiff  against  the  representa- 
tives of  Brander  (who  was  since  dead),  Willisj  and  die 
other  persons  who  advanced  the  ^1000,  to  set  aside  the 
indentures  of  the  18th  and  20th  of  April,  1738,  and  to 
have  the  bond  delivered  up,  upon  payment  of  what  had 
been  advanced,  &c. 


(a)  On  the  trial  a  special 
verdict  was  found;  for  the 
report  of  which^  vid.  1  fVils. 
66.  Stra.  U79.   WiUes,  4M, 


the  elaborate  judgment  of 
Lee,  C.  J  cit.  5  T.  R.  107  »• 
and  6  Bro.  P.  C.  £d.  Tod. 
319. 
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It  appeared- that  the  plaintiff  had  remained  in  posses- 
sion of  the  estate  from  the  time  he  first  took  possession  of 
it,  and  several  letters  were  read  from  Brander^  to  shew 
that  he  had  acted  for  the  plaintiff  as  his  agent,  and  on 
one  occasion  recovered  a  fine  of  <f  48  from  the  defendant 
Footner,  one  of  the  tenants.  It  also  appeared  that  Bran- 
der  and  Willis  had  taken  several  opinions  of  counsel  be- 
fore the  money  was  advanced. 

The  Attorney-General^  Mr.  Perrot,  Mr.  Glynn^  and 
Mr.  Wedderhurne  for  the  plaintiff. 

This  conveyance  is  on  a  fictitious  consideration :  the 
plaintiff  neither  knew  the  value  of  the  estate  nor  the 
intention  of  the  testator:  it  comes  under  the  numerous 
cases  of  yoiuig  heirs.  Earl  of  Arglasse  v.  Mtischamp^ 
1  Vem.  75-  Wiseman  v.  Beake,  2  Vem.  121.  Cur- 
woen  V.  MUneTf  cit.  3  P.  W.  292.   Lawley  v.  Hooper  (a). 

The  Solicitor-General  and  Mr.  Jones  for  the  defend- 

SBtS. 

This  is  by  no  means  a  case  of  imposition.  The  plain- 
tiff was  in  a  foreign  country,  necessitous,  ignorant  of  his 
tide,  and  incapable  of  asserting  it  It  was  a  great  point 
for  him  to  have  the  assistance  of  Mr.  Brander^  who  alone 
knew  his  title.  There  is  no  doubt  that  a  man  under  no 
imposition  may  convey  away  his  estate  even  without  any 
consideration  at  all.  Here  was  no  imposition  on  weak- 
ness, no  imposition  on  distress;  the  plaintiff  did  it  with 
his  eyes  open,  and  as  a  return  for  being  raised  from  indi- 
gence to  affluence*  As  to  the  bond,  there  is  no  objec- 
tion to  it  at  law. 
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The  Lord  Keeper. 
Does  it  not  come  under  the  description  of  champerty  ? 


(a)  3  Aik.  278. 
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F<rr  the  defendants. 

To  make  it  champerty,  it  ought  to  be  made  payable 
out  of  the  estate,  which  is  not  the  case  here:  the  deriya- 
tion  of  champerty  is  well  known  to  be  campi  pariUio, 

The  Lord  Keeper. 

(or)  I  am  of  opinion  that  the  deeds  of  the  IQth  and 
20th  of  April  were  obtained  by  misrepresentation,  im- 
position, and  undue  advantage  taken  of  the  necessitoiis 
situation  of  the  plaintiff,  at  a  time  when  he  was  totally 
unacquainted  with  the  respective  values  of  the  several 
estates,  and  before  he  had  taken  possession  of  some  of 
them,  and  upon  mere  colourable  and  fictitious  considera- 
tions. And  that  it  appears  by  the  letters  of  Mr.  Charles 
Brander,  the  grantee,  that  he  entered  on  possession 
thereof  as  agent  for,  and  accountable  to,  the  plaintiflT; 
and  therefore  the  said  conveyances  cannot  be  supported 
as  absolute  conveyances  in  a  court  of  equity.  But  the 
plaintiff  having  submitted,  by  his  will,  that  they  should 
stand  as  a  security  for  what  should  be  due  to  the  estate 
of  the  deceased  Mr.  Brander  for  any  labour  or  trouble 
taken  in  the  plaintiff  ^s  affairs,  let  it  be  referred  to  the 
Master  to  inquire  and  take  an  account  of  what  Mr. 
Charles  Brander^  deceased,  deserved  for  any  labour  and 
trouble  taken  by  him  in  the  plaintiff  ^s  affairs  beyond  any 
satisfaction  already  made  by  the  plaintiff.  And  upon  the 
plaintiff's  paying  to  the  representatives  of  Mr.  Brander 
what  shall  be  due  on  that  account,  afler  deducting  what 
shall  be  coming  on  the  account  of  the  rents  and  pn^ts 
hereinafter  directed ;  and  after  a  deduction  of  the  costs 
hitherto  of  this  suit,  so  far  as  it  relates  to  the  'said  c*on- 


(a)  This  decree^  as  drawn  up  by  his  lordship>  is  entered  io 
the  Register's  book. 
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veyances,  which  the  Master  is  directed  to  tax,  let  all 
parties  join  in  a  reconveyance  of  the  said  estates,  with  the 
approbation  of  the  Master,  to  the  plaintiff  and  his  heirs  ; 
and  let  the  Master  take  an  account  of  the  rents  and 
profits  received  by  Mr.  Brander,  or  any  of  the  other 
defendants ;  and  let  what  shall  be  received  by  them  per- 
sonally be  answered  by  them,  and  such  as  have  been 
received  by  those  that  are  dead,  out  of  their  respective 
estates ;  and  if  assets  are  not  admitted,  let  an  account  be 
taken  of  them.  And  if,  in  taking  such  accounts,  it  shall 
be  found  that  defendants  have  received  any  fines,  let  the 
Master  compute  interest  thereon  at  4  per^cent.j  particu- 
larly  on  the  fine  of  «f  48  received  by  the  defendant  Foot- 
ner,  against  whom  this  bill  is  dismissed  without  costs. 

And  as  to  the  bond,  I  am  of  opinion  that  the  same  was 
an  imposition  on  the  plaintiff:  no  defeazance  being  in- 
aerted  in  the  condition,  pursuant  to  the  agreement  on 
which  the  money  was  lent,  nor  any  given  till  some  time 
after  the  bond  was  executed,  and  that  not  a  legal  de- 
feazance :  and  Mr.  Willis^  the  plaintiff ^s  attorney,  being 
made  a  witness  to  the  said  bond,  when  he  was  interested 
iP200  in  the  money  advanced.  And  that  the  bargain 
for  receiving  ^2000  for  oPlOOO  on  the  contingency  in  the 
defeazance  was  unconscionable,  savoureth  of  champerty, 
and  is  dangerous  to  public  justice :  therefore  let  it  be 
referred  to  the  Master  to  take  an  account  of  what  is  due 
for  interest  on  the  said  d£^1000  at  5  per  cent.,  and  tax  the 
said  defendants  their  costs.  And  let  the  Master  tax  the 
plaintiff  his  costs  of  this  suit,  hitherto  as  relates  to  this 
bond ;  and  let  the  same  be  deducted  out  of  what  shall 
be  found  due  for  principal  and  interest  of  the  said 
J^IOOO,  and  the  said  co$ts.  And  upon  the  plaintiff  pay- 
ing the  residue  to  the  defendant  John  Spicker^  let  the 
bond  be  delivered  up  to  be  cancelled ;  and  let  him  dis- 
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tribute  the  same  to  those  who  advanced  the  same  aocoid* 
ing  to  theur  respective  proportions. 


[  ♦309] 


The  courts  upon  general 
principles  of  policy^  will  not 
permit  an  attorney  to  accept 
any  thing  from  his  dient, 
pending  the  suit>  except  his 
demand ;  though^  perhaps^  in 
the  particular  instance  there 
may  be  no  un^umess.  Proof 
V.  HineSy  For,  111.  Walmes- 
ley  V.  Booth,  2  Atk.  25.  Dra- 
pers' Company  v.  Davis,  lb. 

295.  Saunderson  v.  Glass,  lb. 

296.  Oldham  v.  Hand,  2  Ves. 
259.  Welles  y.  Middleton,  1 
Cox,  112.  4  Bro.  P.  C.  Ed. 
TomL245.  Leigh  y.  Williams, 
and  Kennet  v.  GreenwoUers, 
cit.3Cox,P.W.13l.n.  Ksn^ 
ney  v»  Browne,  3  Ridg.  P.  C. 
462.  Newman  v.  Payne,  2 
Ves.  jun.  199.  4  Bro.  C.  C. 
350.  Woody.  Downes,  18  Fw. 


As  to  the  question  of  cham- 
perty, vide  Kenney  v.  Browne, 
Wood  v.  Downes,  cit.  ante,  and 
the  authorities  from  Hawkins, 
which  are  there  cited;  also 
Powelly.  Knowler,  2  Atk.224t. 


120.  Montesquieu  v.  Sandys, 
lb.  302.  Jones  v.  Tripp,  1 
/aco6,  322. 

The  same  principles  apply 
*  to  gifts  from  persons,  in  the 
situations  of  guardian  and 
ward,  or  between  whom  a  si- 
milar confidence  exists*  Of- 
mond  v.  FUzroy,  3  P.  W.  129. 
Hylton  V.  Hylton,  2  Fes.  54J. 
Pierce  v.  Waring,  cit,  ib.dl 
Fes.  380.  Griffin  y.DeveuUk, 
cit.  3  Cox,  P.  W.  131.  s. 
Hatch  V.  Hatch,  9  Ves.  292. 
Afor^  V.  Royal,  12  Ter.  355. 
Dawson  v.  Massey,  1  ^o,  and 
i?e.  219. 

As  to  purchases  by  attomeyi 
from  their  clients,  or  tnuteei 
from  their  cestuys  que  truil, 
vide  post.  Clarke  v.  SwaHe, 
Vol.  II.  134. 


Wallis  v.  the  Duke  of  Pari- 
land,  3  Ves.  494.  and  Stevens 
v.  Bagwell,  15  Ves.  138. 
Hartley  v.  Russell,  2  S.  and  S. 
244.  Stone  v.  F^a,  1  Jacfi, 
426. 
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FRANKS  ».  MARTIN.  j„j, 

„,  ,  7th,  8th,  and  9th 

J^t  e  coHtra.  May, 

(Reg.  Lib.  A.  1769.  fol.  286.)  ^H  mss. 

About  the  year  I72O  a  treaty  of  marriage  was  entered  Specific  perform- 
into  between  Mr.  Isaac  Franks^  a  considerable  dealer  in  articles  reAise^ 

jewels,  who  was  worth  about  .^80,000,  and  Sincha  or  ^/»  .^f  ground  of 

their  being  in- 
Frances,  the  eldest  daughter  of  Mr.  Moses  Harty  an  consistent,  un- 

eminent  stock-broker.  Mr.  Hart,  on  the  treaty  respect-  ^^^!^"-i5°^  ""' 
ing  the  marriage  settlement,  being  unwilling  to  part  with 
any  considerable  sum  of  ready  money,  which  was  neccs- 
wrily  employed  by  him  in  his  business,  proposed  to  Mr. 
Franks  to  give  him  a  present  fortune  of  ^6000  with  his 
daughter,  together  with  ^600  for  clothes ;  and  to  secure 
the  payment  of  such  additional  fortune  as  is  mentioned 
in  the  following  articles,  for  the  benefit  of  the  intended 
husband  and  his  wife,  and  their  issue.  The  parties  being  [  310  ] 
Gennan  Jews,  articles  of  agreement  in  the  Hebrew  lan- 
guage were  accordingly  entered  into,  and  executed  by 
Moses  Hart  J  Isaac  Franks,  and  Sincha  Hart;  which 
articles  were  set  out  in  the  bill  as  translated  by  a  notary 
public,  skilled  in  that  language,  to  the  following  effect. 

^^  On  Tuesday  the  5th  day  of  the  month  Sivan,  in  the 
year  54f80  from  the  creation  of  the  world,  according  to 
the  way  of  reckoning  we  use  here  in  the  city  of  London ; 
Before  us,  the  underwritten  (witnesses)  personally  came 
and  appeared,  Mr.  Moses  the  son  of  Naphtali  Hart,  de- 
ceased, and  Mr.  Isaac  the  son  of  Naphtali  Hart  Franks, 
deceased ;  who,  in  order  to  confirm  and  corroborate  these 
presents,  did,  before  us,  sign  the  same,  as  also  the  trans* 


310 
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lation  thereof,  which  was  made  from  the  Hebrew  into  the 
English  language  in  presence  of  the  notary  public,  named 
Thomas  Baky  {Bocking)^  both  being  of  the  same  tenor 
and  date ;  the  only  difference  being,  that  the  said  trans- 
lation, which  they  have  likewise  signed,  is  written  in  the 
English  language,  in  order  for  them  the  better  to  imder- 
stand  the  true  meaning  of  the  contents  thereof.  And 
these  are  the  conditions,  mentioned  with  truth  and  justice, 
which  are  made  pursuant  to  the  commands  and  statutes 
of  our  Holy  Law,  and  the  institutions  of  our  rabbies  of 
blessed  memory. 

^^  The  first  condition  is  as  usual,  the  gentleman  (the 
said  Isaac  Franks)  did  declare  before  us  that  he  doth  in- 
tend to  marry  the  maiden  lady.  Miss  Sincha,  the  dau|^ter 
of  the  said  Moses,  with  a  wedding  ring,  and  under  t 
canopy,  according  to  the  law  of  Moses  and  Israel;  and 
did  say,  by  reason  of  the  love  and  affection  he  doth  bear 
for  her,  he  is  willing  to  make  an  addition  to  her  marriage 
portion ;  whereupon  we,  the  underwrittoi  witnesses,  todc 
possession  of  him  (the  said  Franks)  by  his  signing  these 
presents ;  and  he  did  oblige  himsdf  to  give  unto  her  die 
sum  of  ^9000  sterling;  and  agreed  also  that  all  her 
paraphernalia,  be  the  same  of  silver,  gold,  or  jewdi, 
for  the  use  or  ornament  of  her  person^  and  all  her 
wearing  apparel,  and  the  furniture  belonging  to  the 
house,  do  and  shall  belong  unto  her.  This  is  the  firrt 
condition. 

^^  The  second  condition.  It  is  declared  and  agreed  fay 
and  betweoi  the  said  parties,  that  if  the  said  Isaac  diall 
happen  to  depart  this  life  within  the  first  year  of  his 
marriage,  without  leaving  any  issue  begotten  on  the  body 
of  his  (said  intended)  wife,  the  said  Sincha,  dai:^ter  of 
the  said  Moses;  then  and  in  such  case  his  said  wi&  diall 
have  but  ^6000  sterUng  (being  the  sum  of  £&M0  steil- 
ing  her  father  did  give  her)  and  all  the  silver,  gold,  and 
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jewels  belonging  to  her  as  aforesaid,  and  her  wearing 
apparel  and  fiimiture  belonging  to  the  house ;  and  if  the 
Baid  gentleman  shall  happen  to  die  after  the  first  year  of 
his  said  marriage,  then  and  in  such  case  his  wife,  the  said 
Sinchoy  shall  have  the  sum  of  £*JBOO  sterling,  and  all  the 
oiver,  gold,  jewels,  wearing  apparel  and  furniture  above- 
mentioned.  But  if  the  said  gentleman  shall  happen  to 
die  after  the  expiration  of  two  years,  to  be  accounted  from 
the  time  of  his  said  marriage,  then  and  in  such  case  his 
said  wife  shall  have  the  sum  of  ^9000  sterling,  and  all 
the  silver,  gold,  wearing  apparel  and  furniture  belonging 
to  the  house.     This  is  the  second  condition. 

*^  Thirdly,  if  the  said  wife  SinchOj  the  daughter  of  the 
said  Moses  J  shall  happen  to  die  within  the  first  year  of  her 
marriage,  then  and  in  such  case  the  said  Isaac  shall  be 
obliged  to  return  the  marriage  portion,  being  the  sum  of 
jP6000  sterling,  and  all  her  wearing  apparel  and  para- 
phernalia which  her  father,  the  said  Moses^  did  give  her : 
and  if  the  said  wife,  Sincha^  shall  happen  to  die  in  the 
second  year  afler  her  said  marriage,  then  and  in  such 
case  the  said  Mr.  Isa^w  shall  be  obliged  to  return  the 
sum  of  <f  3000  sterling,  and  all  her  paraphernalia  and 
wearing  apparel  which  her  fiither  did  give  her ;  but  if 
the  said  wife,  Sincha^  shall  die  after  the  expiration  of  two 
years,  then  and  in  such  case  the  said  Isaac  shall  be  free, 
and  shall  not  be  obliged  to  return  to  her  father,  the  said 
MoseSy  his  heirs,  or  assigns,  anything  whatsoever,  agree- 
able to  our  law,  which  is,  that  the  husband  doth  inherit 
the  marriage  portion  brought  by  his  wife,  which  said  law 
is  agreeable  to  the  law  received  on  Mount  Sinai.  This  is 
the  third  condition.  ^ 

*^  The  fourth  condition.  The  said  Mr.  Moses  spon- 
taneously of  his  own  accord,  and  without  the  least  com- 
pulnon  whatsoever,  but  heartily  with  a  willing  mind,  and 
after  mature  deliberation,  did  oblige  himself,  saying  in 
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manner  following :  I  do  take  upon  myself  as  an  abscrfnfe 
debt,  and  will  that  the  same  shall  be  upon  me  and  upon 
my  heirs  after  me  as  an  absolute  debt,  that  my  childreii 
after  my  decease  shall  perform  all  the  articles  herein  moi- 
tioned ;  that  my  said  daughter  Sincha^  the  intended  wife 
of  my  intended  son-in-law,  Mr.  Isaac^  the  son  of  Mr. 
Naphtali  Hart  Franksj  deceased,  he  and  her  childra 
begotten  by  her  said  husband,  the  said  Mr.  Isoiu:,  shall 
divide  with  my  sons  half  a  share  of  a  son,  diat  is  to  say, 
all  what  I  shall  think  proper  to  be  inherited  by  the  most 
beloved  of  my  sons ;  my  said  daughter  and  her  issue  shall 
inherit  half  a  share  of  a  son ;  and  my  said  intended  mii- 
in-law  shall  be  curator  and  guardian  of  her  share  which 
she  shall  so  inherit  firom  me  in  his  lifetime  and  after  my 
decease ;  I  have  conditioned  and  obliged  myself  in  this 
express  manner,  that  my  daughter  Sincha,  and  her  issue, 
and  her  said  husband,  shall  inherit  half  a  share  of  a  son, 
exclusive  of  the  real  estates,  houses  and  lands  whidi  I 
have  purchased  to  this  day,  in  which  my  said  son-in-hw 
and  daughter  shall  not  have  any  share  or  inheritance,  bat 
the  same  shall  all  belong  to  my  sons  only.  And  my 
meaning  and  intention  likewise  is,  that  if,  when  Grod  shaB 
be  pleased  to  take  me  out  of  this  world,  any  of  my  daugh- 
ters shall  happen  to  be  spinster  and  unmarried,  then,  and 
in  such  case,  each  and  every  of  my  said  maiden  daii^ 
ters  shall  first  of  all  take  their  portions  of  <j^6000  steriii^y 
and  ^600  sterling  more  for  clothes  or  apparel,  for  her  or 
their  share  out  of  the  whole  estate  which  I  shall  die  pos- 
sessed of.  And  the  reason  why  they  shall  so  take  fint 
the  said  sums  is,  because  I  now  give  my  daughter  Sind^ 
the  (intended)  wife  of  my  said  (intended)  son-in-law  Mr. 
Isatzc  Franks,  <f  6000  sterling  for  her  marriage  portion^ 
and  clothes  or  apparel  to  the  amount  above-mentioiied: 
and  after  my  said  unmarried  daughters  shall  have  re- 
ceived the  same,  then  the  rest,  residue  and  renuundtf  I 
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■hall  die  possessed  of,  shall  be  divided  in  maimer  follov- 
mg:  that  is  to  say,  to  my  sons  two  shares,  and  to  the 
gentleman,  my  (intended)  son-in-law,  and  my  daughter 
Sinchay  and  her  issue,  and  the  rest  of  my  daughters,  to 
each  of  them  half  a  share  of  a  son  as  aforesaid,  exclusive 
ef  the  real  estates,  houses  and  lands  I  am  at  this  present 
time  possessed  of;  and  my  meaning  and  intention  also  is, 
that  if  my  said  daughter  Sincha  shall  die  without  leaving 
any  issue,  then  and  in  such  case  my  said  (intended)  son- 
in-law  shall  have  no  claim  or  demand  upon  me  or  upon 
my  children ;  and  if  my  said  daughter  shall  die  leaving 
issue,  and  afterwards  the  said  issue  shall  also  die,  then 
and  in  such  case,  after  the  death  of  my  said  (intended) 
ton-in-law,  Mr.  Isaac  Franks^  the  sum  which  my  said 
(intended)  son-in-law,  my  daughter,  and  her  issue,  shall 
have  inherited,  shall  be  and  belong  to  me,  and  my  chil- 
dren and  heirs  for  ever  for  their  inheritance ;  and  this  is 
^eaqpressly  so  conditioned,  in  order  that  my  estate  may  not 
be  lessened  upon  that  account    All  which  said  condi- 
tions they,  the  said  parties  (to  wit),  Mr.  Mosesj  the  son 
^NaphtaU  Hart^  deceased,  and  Mr.  Isa^c^  the  son  of 
Mr.  Naphtali  Hart  Franks,  deceased,  have  bound  and 
obliged  themselves  to  perform ;   and  thereupon  we  (the 
said  witnesses),  on  the  part  and  behalf  of  the  said  woman, 
have  taken  possession  of  the  said  parties  by  a  proper  in- 
strument for  taking  possession  without  ambiguity  or  re- 
servation^  and  not  as  if  it  was  a  copy  of  an  agreement,  but 
an  absolute  one,  annulling  and  making  void  any  protests 
or  writings  which  do  or  shall  contradict  these  presents,  in 
the  same  terms  our  rabbies  make  use  of  to  annul  protests, 
&a  and  all  is  right,  strong,  and  binding.]" 

Two  parts  of  these  articles  were  written  in  Hebrew, 
and  in  the  character  made  use  of  among  the  German 
Jews  by  Aaron  Hart,  head  rabbi  of  the  German  Jews^ 
synagogue  in  Lofidauy  and  brother  of  the  said  Moses 
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Hart;  and  were  signed,  sealed,  and  delivered  by  tlie 
parties,  and  kinyan  or  possession  taken  therecm,  wUdi  is 
a  ceremony  used  among  the  Jews  in  the  obligadoiis  which 
they  mean  to  make  the  strongest  and  most  binding. 

At  the  time  the  above  articles  were  entered  into,  Mr. 
Hart  had  only  one  son  living,  named  Hyaniy  who  wm 
then  about  ten  years  of  age,  and  four  daughters,  vis.  the 
said  Sincha  or  Frances  his  eldest  daughter,  Judy^  Bilahj 
and  Rachael. 

Mr.  Moses  Hart  was  a  German  Jew,  and  Mr.  Isaac 
Franks  the  son  of  a  Grerman  Jew;  and  the  above  contract 
so  entered  into  between  them  was  the  usual  mairime 
settlement  between  German  Jews,  among  whom  it  was 
said  to  be  customary,  on  the  marriage  of  a  daughter,  to 
secure  to  her,  or  her  issue,  a  share  of  their  fcntones  in 
proportion,  or  with  reference  to  the  share  of  a  son;  fo 
that  in  case  of  intestacy,  the  estate  of  the  father  shall  be 
considered  as  divided  among  hib  children  in  such  nuumer 
that  the  son  or  sons,  if  any  such  shall  be  living  at  the 
death  of  the  father,  shall  take  double  the  share  of  a 
daughter ;  and  if  the  father  shall  by  his  will  give  to  sbj 
son  more  than  he  would  have  been  so  entitled  to  in  CMe 
of  an  intestacy,  then  the  daughter,  or  her  issue,  shall 
have  a  moiety  of  such  larger  share ;  and  if  there  shall  be 
no  son  living  at  the  death  of  the  father,  then  she,  or  her 
issue,  shall  be  entitled  to  an  equal  dbare  with  the  other 
daughters,  considering  the  estate  as  to  be  divided  anong 
them. 

On  the  31st  of  Jfay,  17^«  the  marriage  was  adesBOised 
by  Aaron  Hart  the  rabbi,  the  said  Moses  Harfs  fafodier; 
and  it  being  usual  to  read  over  and  explain  such  munMgt 
contracts  in  the  presence  of  the  subscribing  witnenes,  to 
the  parties  who  declare  their  assent  or  agreement  to  the 
contents  thereof,  the  same  was  done  in  the  present  euf) 
and  assented  to. 
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There  was  issue  of  this  marriage  Henry  Isaac  Franks^ 
and  the  pkintiff,  PhUaj  the  only  two  children  of  the  said 
Isaac  Franks  and  Sincha  his  wife. 

In  1723,  Jttdyy  Mr.  Ha/rf%  second  daughter,  inter- 
married with  Mr.  Elias  Levy,  to  whom  he  gave  the  same 
fortune  as  Mr.  Isaac  Franks  had  with  his  wife ;  and  in 
1743,  BUahj  his  third  daughter,  intermarried  with  Aaron 
Franks^  to  whom  Mr.  Hart  gave  £\OjOIOO  for  a  portion ; 
and  some  time  after  added  <£4000  more  to  Mrs.  Le^% 
fortune,  to  make  her  equal  with  Bilah,  the  wife  of  the 
asid  Aaron  Franks;  but  he  gave  nothing  mcnre  to  Sincha. 
In  I73O9  Rachael^  the  fourth  daughter,  intermarried 
with  Michael  Adol/phus^  upon  whom  Mr.  Hart  settled 
an  annuity  upon  her  for  life  of  .£1000  per  <mn.j  to  which 
he  afterwards  made  an  addition. 

Isaac  Franks^  who  died  in  October,  17^6,  by  his  will 
gsTe  his  said  wife  <f9000  steriing,  and  all  her  jewels,  not 
exceeding  £500,  and  all  his  plate,  linen,  &c.  in  both  his 
dwdling-liouses,  and  also  an  annuity  of  £300  during  her 
widowhood ;  and  which,  by  his  will,  he  declared  to  be  in 
satis&ction  of  all  claims  and  demands  she  might  have 
upon  his  real  or  peisonal  estate,  by  virtue  of  a  certain 
deed  or  paper  writing,  thentofore  signed  by  him  in  the 
Hdbrew  language  (meaning  the  said  manriage  artides), 
or  otherwise  howsoever ;  and  appointed  the  said  Aaron 
Franks  sole  executor  of  his  will,  who  paid  Mrs.  Frtmks 
die  l^acies  and  her  annuity  till  she  died  in  Janua/ry, 
1754. 

In  1738,  Hyam  Hart,  the  only  son  of  Moses,  died  in- 
testate, and  unmarried. 

In  November,  17^2,  the  plamtiffi»  intermarried;  and 
on*  the  16th  of  December  following  Henry  Isaac  Franks 
was  found  to  be  a  lunatic,  and  tlie  said  Aaron  Franks 
appointed  committee  of  his  person  and  estate. 

Mrs.  Judy  Levy  survived  her  husband  EUae,  who  left 
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iflgue  by  her  only  one  daughter,  who  died  intestate  in 
1754.  Mrs.  BUah  Franks,  wife  of  the  said  Jarm 
Franks,  likewise  died  in  1749,  leaving  Phila  Franks, 
and  Priscilla  Franks,  the  infants,  her  only  two  dangfaten, 
and  no  other  issue :  Mrs.  Adoiphus  had  no  issue. 

Moses  Hart  died  in  November,  1^56,  having  on  the 
2d  of  April  preceding  made  his  will,  and  appointed  tlie 
said  Michael  Adoiphus,  together  with  Joseph  Martin, 
and  Laxarus  Simons,  executors ;  by  which  he  confirmed 
the  settlement  made  on  the  marriage  of  his  said  dangktff 
Rachael;  and  gave  life  annuities  to  his  three  sisteRi 
Margoles,  the  wife  of  Mr.  Lazams  Simons^  and  the  de- 
fendants, Judith  Hart,  and  Jacobed  Hart,  spmsterB; 
and  several  other  legacies  and  annidties ;  and  chaigeaUe 
therewith,  he  gave  the  residuum  of  his  estate  to  hit 
executors  in  trust  for  his  two  daughters,  Mrs.  Zevy  and 
Mrs.  Adoiphus,  and  the  issue  of  the  latter,  if  she  dMmU 
have  any;  and  after  the  decease  of  his  said  daughters,  tf 
Mrs.  Adoiphus  should  die  without  issue,  then  in  trust  fir 
his  three  sisters,  and  the  survivors  and  survivor  of  than; 
and  after  their  deceases  in  trust  for  the  defendants,  Moks 
and  Naphtali  Hart,  the  two  sons  of  his  half  brother 
Solomon  Hart,  and  their  issue ;  and  in  de&ult  of  isme 
by  them,  then  in  trust  for  his  right  heirs.  In  a  codicil, 
noticing  the  large  portions  which  he  had  given  to  his  sons- 
in-law,  and  the  immense  sums  they  had  got  by  his  mesna, 
and  the  large  estates  they  would  be  possessed  oi^  he 
assigned  it  as  a  reason  for  his  not  leaving  his  dear  grand- 
children (meaning  the  plaintiffs,  Phila  and  her  brodier, 
and  the  daughters  of  Aaron  Franks)  any  l^ades,  de- 
claring that  he  always  had  the  greatest  love  and  regard 
for  them,  and  wished  them  health  and  long  life  that  they 
might  live  and  enjoy  their  plentiftd  fortunes. 

The  bill  in  the  former  of  the  two  suits,  which  was 
brought  by  Naphtali  Franks  and  Phila  his  wife,  who 
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was  the  daughter  of  Sincha,  set  forth  the  articles,  and 
prayed  that  they  might  be  carried  into  execution. 

The  cross  bill  was  brought  by  the  executors  and  lega- 
tees^ under  the  will  of  Moses  HarU  for  quiet  enjoyment, 
and  that  the  Hebrew  contract  might  be  delivered  up  to 
be  cancelled ;  and  also  prayed  a  discovery  of  an  English 
agreement,  which  was  alleged  to  be  in  the  custody  of  the 
plaintiffs  in  the  first  suit.  The  defendants  in  the  first 
wit  in  their  answer,  and  also  in  their  cross  bill,  alleged, 
that  the  paper  signed  by  Mr.  Moses  Hart'wsLS  only  what 
18  called  in  the  Hebrew  tongue  a  ketuba,  which  is  an  in- 
strument that  does  not  bind  the  father  of  the  bride,  but 
only  the  husband;  and  there  were  also  allegations  of 
fraud,  which,  however,  were  abandoned  at  the  hearing. 

The  plaintiffs,  in  their  answer  to  the  cross  bill,  con- 
tended that  a  ketuba  was  an  entirely  different  species  of 
instrument  That  the  Hebrew  instrument  in  question 
was  called  a  shtor  (a),  which  word  in  the  Hebrew  language 
agnifies  a  contract:  that  the  present,  as  distinguished 
from  other  contracts  in  general,  was  called  a  shtor  choxi 
chelec  zcichar^  which  words  in  the  Hebrew  language 
dgnify  a  contrtictfor  half  of  a  male^s  share.  They  ex- 
^amined  many  witnesses,  who  proved  that  it  was  very 
common  among  the  German  Jews  who  were  engaged  in 
commercial  transactions ;  and  that  if  a  Jew  entered  into 
aach  contract  having  a  son,  who  afterwards  died,  the 
contract  was  still  binding,  and  the  shton'd  daughter  and 
her  issue  would  still  be  entitled  to  the  share  stipulated 
finr  by  such  shtor.  And  that  when  a  Jew  entered  into  a 
contract  of  this  nature,  he  could  not  make  any  subsequent 
will  even  in  favour  of  his  wife  and  children.  That  the 
rabbi  who  drew  the  contract  was  a  very  learned  person, 
and  that  it  had  been  executed  with  all  the  solemnities  and 
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forms  necessary  to  sanction  a  Jewish  contract;  and  several 
conversations  were  proved,  m  which  Mows  Hart  had  re- 
cognised the  contract 

The  Attomey^Generalj  Mr.  Sewell,  Mr.  de  Gregy 
Mr.  Wilbraham^  and  Mr.  Coae^  for  the  phiintifi. 

Judges  in  all  ages  have  endeavoured  to  ^(Uppcirt  deeds 
and  wills,  and  to  draw  a  consistent  intention  from  theB^ 
even  by  transposing  words.  Ut  res  magia  valeai  quam 
pereat.  So  Lord  Hcbart  takes  notice,  with  due  oo»- 
mendation,  that  the  judges  have  been  curious,  and  almost 
subtle  to  invent  reasons  to  assist  the  just  intent  of  die 
parties  (a).     Fish  v.  Bellamy^  Cro.  Jac.  fl. 

It  is  the  business  of  courts  of  justice,  and  particoltiljr 
of  courts  of  equity,  to  enforce  the  performance  of  contrxtf 
honestly  made,  and  on  good  consideration  as  this  is, 
though  the  instrument  be  unskilfully  prepared.  It  has 
sufficient  certainty  to  shew  the  intent  of  the  parties.  It 
is  in  the  nature  of  a  fiunily  settlement  like  a  will,  bat  not 
revocable.  Some  parts  of  the  deed  are  extremely  plain, 
others  doubtftd ;  but  it  is  evident  from  a  general  viev  cf 
it,  that  Mr.  Hart  stipulated  to  leave  his  whole  personal 
estate  to  his  children  and  grandchildren  in  certain  sham 
and  proportions ;  the  only  difficulty  is  to  say  what  dioae 
shares  and  proportions  are. 

There  are  many  things  uncertain  in  themselves,  whidi 
by  reference  to  a  certainty  may  be  made  certain.  Thii 
rule  of  construction  is  put  by  Lord  CokSy  both  in  the  aC> 
firmative  and  negative,  in  5  Rep.  6  a.  and  *J8  a^  wsi 
again  in  9  Rep.  4tJ.  Id  incertum  est  quod  nulla  moio 
certum  reddipotest^sedid  cer turn  est  quod  certumrsM 
potest y  sed  magis  certum  est  quod  semet  ipso  certum  stl. 

By  the  Jewish  law,  a  married  daughter 
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^  portion  at  her  marriage,  was  totally  excluded  from  any 
share  in  her  father''s  estate,  if  he  died  intestate.  This 
instrument  was  equally  necessary  to  secure  the  share  in 
case  ^of  an  intestacy,  as  against  disposition  by  will.  Mr. 
Hart  declares  his  daughters  shall  be  equal,  and  that 
Sincha  shall  have  half  a  son'^s  share,  what  the  most  be- 
loved son  should  have.  Mr.  Hartj  at  the  time  of  making 
the  deed,  had  a  son  and  four  daughte]:s.  Suppose  he 
had  died  without  any  alteration  happening  in  his  family, 
nothing  could  have  been  more  clear  than  the  division. 
The  son  must  have  had  double  the  share  of  a  daughter. 
The  estate  must  have  been  divided  into  six  shares,  two 
to  the  son,  and  one  to  each  daughter. 

If  in  the  last  clause  the  word  sons  should  be  taken  in 
the  singular  number,  it  would  reduce  the  case  to  the 
ntuation  of  the  family  at  the  time  of  ma|(ing  the  deed. 
In  die  case  that  has  happened,  there  is  no  son,  but  shall 
this  avoid  the  deed  P  and  there  being  no  son,  it  seems 
more  just  that  the  whole  should  be  divided  amoiigst  the 
daughters  or  their  children,  because  the  shtor  declares 
that  there  is  to  be  a  strict  equality  amongst  the  daughters; 
:idid  as  Mrs.  Franks  was  to  have  an  equal  share  against 
the  claim  of  the  son,  a  fortiori^  ought  she  to  have  it, 
when  that  favoured  object  was  removed.^  But  even  if 
that  construction  could  not  prevail  so  as  to  give  effect  to 
die  spirit  of  the  deed  against  the  letter ;  then  in  order  to 
conform  to  the  letter,  a  son  must  be  supposed,  and  the 
estate  divided  accordingly. 

Suppose  articles  on  the  marriage  of  a  daughter,  in 
which  the  father  contracts  that  his  estate  shall  be  divided 
between  his  sons  and  daughters ;  if  there  should  happen 
to  be  no  sons,  can  it  be  supposed  the  deed  would  be 
void.?  Should  not  the  estate  he  divided  amongst  the 
daughters,  without  leaving  it  in  the  power  of  the  father 
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to  dispose  of  it  otherwise  ?  And  rather,  because  it  is  t 
rule  of  construction,  that  every  man'^s  deed  shall  be  taken 
most  strongly  against  himself. 

There  is  a  strong  case  to  this  purpose  put  by  Lori 
Bacon^  in  his  Maxims  of  the  law  (a).  '^  It  is  a  mk^ 
words  are  to  be  understood,  that  they  work  somewhat, 
and  be  not  idle  and  firivolous :  Verba  aliqtUd  operuri  ds- 
bent  J  verba  cum  effectu  sunt  accipienda.  And  theiefiire 
if  I  bargain  and  sell  you  four  parts  of  my  manor  c£Dakf 
and  say  not  in  how  many  parts  to  be  divided,  this  shall 
be  construed  four  parts  of  five,  and  not  of  six  or  seven, 
&c.  because  that  it  is  the  strongest  against  me ;  but  on 
the  other  side  it  shall  not  be  ccmstrued  four  parts  of  four 
parts,  that  is,  whole  of  four  quarters ;  and  yet  that  were 
strongest  of  all ;  but  then  the  words  were  idle  and  of  none 
«fiect.''  ^ 

Suppose  in  the  present  case  there  had  been  two  bobs, 
and  one  advanced  with  a  double  share  as  a  beloved  son, 
and  four  daughters,  the  shares  of  the  unadvanced  son  sad 
the  daughters  must  have  been  equal.  Suppose  two  soai) 
and  neither  of  them  advanced  as  a  beloved  son,  and  fair 
daughters,  the  estate  must  have  been  divided  into  tif^ 
shares,  two  to  each  of  the  sons,  and  one  to  each  of  die 
daughters.  So  let  the  number  of  sons  and  daughten  k 
what  it  will,  there  must  be  a  sufficient  rule  to  make  die 
division. 

The  instrument  is  said  to  be  made  pursuant  to  die 
commands  and  statutes  of  their  holy  law,  and  die  insti' 
tution  of  their  rabbies  of  blessed  memory,  according  to  tbe 
law  of  Moses  and  Israel,  and  agreeable  to  tbe  law  le- 
ceived  on  Mount  SinaL  It  may  be  material,  tlicf^ 
fore,  for  a  moment,  to  consider  what  the  Jewish  law  wis 


(a)  P.  26.  Ed.  1803. 
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^h  rtgard  to  sitecesrions,  which  Mr.  Sekkn  sbewa  lit 
large  in  his  book  De  Suecesaionibtis  in  Btma  DefuncH 
adLeg€9Ebr€eortimyCh'p.23;  but  there  is  no  oecaaion  t» 
reaort  to  the  writings  of  learned  men,  as  the  Holy  Scripture 
itself  baa  left  a  rery  memorable  instance  of  it  in  the  27th 
diap.  of  Numbers.  It  was  the  claim  of  dau^ters  to  the 
aiicoession  of  their  father^s  estate,  brought  before  the  great 
Sanhedrim,  before  EUaxar  the  priest,  and  before  the 
princes  and  all  the  congregation,  which  made  the  greatest 
and  wisest  court  of  judicature  that  evar  9at  befinre  or  since ; 
"fiir  by  the  princes  are  meant  the  heads  of  the  tribea,  or 
the  highest  of  the  judges ;  and  by  the  cimgregatimB  im 
meant  the  70  elders,  and  at  the  head  of  all  sat  Moses; 
but  the  land  of  Canaan  having,  by  the  command  of  Grod, 
heea  divided  among  those  only  who  were  numbered,  and 
diey  being  only  males,  it  was  apprehended  that  females 
might  be  excluded  from  having  any  mheritanee  among 
tlie  IwaslUes,  This  was  the  ground  q£  what  fellows : 
the  great  assembly  before  whom  the  question  was  broi^ht, 
did  not  dare  to  pretend  to  give  judgment,  but  referred 
the  cause,  by  reason  of  its  difficulty,  to  Masesj  who, 
we  are  told,  broi^ht  it  before  the  Lord  himself;  **  And 
the  Lord  spake  unto  Moees,  saying,  the  daughters  of 
2ielephehad  speak  ri^t:  thou  shalt  surely  give  them 
a  possession  of  an  inheritance  amcmg  their  father's  bre- 
thren ;  and  thou  shalt  cause  his  inheritance  to  pass  unta 
his  da^hters.*^  (a) 


(a)  F.  e  and  7-  The  in- 
convenience which  arose  from 
this  decision^  was  afterwards 
remedied  by  the  command^  that 
daughters  should  not  marry 
oat  of  their  own  tribe.  Numb. 
0.36. 


This  case  is  cited  by  Lord 
Holt,  in  his  very  elaborate 
judgment  in  the  case  of  Clc" 
ments  v.  Scudamore,  1  P.  W, 
63.  2  Lord  Raym.  1024.  6 
Mod.  12a  S.  C.  SM.  243. 
Holt,  14a 

Y  2 
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This  is  the  greatest  and  most  solemn  determinati<m 
that  was  ever  made  concerning  property  and  the  rights  cf 
succession,  and  is  such  as  can  never  be  supposed  to  be  oat 
of  the  mind  of  any  Jew ;  and  it  is  reasonable  to  conclude, 
that  the  parties  to  the  instrument  in  question  had  it  in 
view  at  the  time  when  this  instrument  was  made ;  and  it 
is  therefore  reasonable  to  construe  it  according  to  that 
equitable  and  high  determination  of  Jewish  property. 

It  would  be  endless  to  cite  the  commentaries  upon  this 
passage  of  Scripture ;  they  all  agree  that  the  Hebrew 
canon  was  this.  GroHusy  Synopsis  Criticum.  Hale,  Hist 
of  the  Common  Law,  c.  11.  &c. 

The  lengths  to  which  courts  of  equity  will  go  to  sup- 
port deeds  and  wiUs,  and  give  them  the  construction 
which  appears  to  have  been  the  intent  of  the  parties, 
appears  by  Newland  v.  Shepherd^  2  P.  W,  194.  Pratt 
V.  Jackson^  ib.  302.  Uvedale  v.  Halfpenny^  t&.  151. 
Forth  V.  Chapman,  1  P.  W,  667-  Hetoet  v.  Ireland, 
ib.  4i26>     Langdon  v.  Goole,  3  Lev.  21. 

The  Solicitor-General,  Mr.  WiUes,  Mr.  Perrot  and 
Mr.  Jones ;  Mr.  Herbert,  and  Mr.  Wedderbume,  fijr 
the  different  defendants  in  the  first  cause, 

Contended,  that  on  the  contingency  which  had  hap- 
pened, the  fourth  article  could  have  no  effect,  the  pro- 
vision being  only  in  case  Moses  Hart  should  leave  issue 
male.  That  it  was  merely  a  stipulation  to  prevent  the 
partiality  in  favour  of  sons.  That  the  daughters  were 
all  on  the  same  footing.  Even  supposing  Mr.  Hart 
had  entered  into  an  agreement  for  the  distribution  of 
his  whole  estate  among  his  children,  yet  it  could  only 
be  understood  as  intended  to  take  place  in  case  of  in- 
testacy. The  agreement  was  otherwise  unreasonable,  as 
it  would  preclude  Mr.  Hart  from  the  future  dispositi(»i 
of  his  property.     That,  moreover,  the  instrument  was  so 
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complicated. and  obscure,  that  no  construction  could  be 
put  upon  it,  which  would  not  be  liable  to  great  absurdities 

and  contradictions. 

* 

The  Lord  Keeper. 

This  bill  is  brought  for  an  account  of  the  estate  of 
Moses  Hart 9  and  to  have  a  distribution  thereof  according 
to  an  agreement,  contained  in  a  Hebrew  paper,  entered 
into  by  Mr.  Hart  and  Mr.  Isaac  Franks^  on  the  mar- 
riage of  the  latter  with  Miss  Sincha^  Mr.  Harf%  daugh- 
ter. The  bill  states  the  instrument,  and  does  not  other- 
wise specify  the  agreement,  but  seeks  a  specific  perform^ 
ance. 

The  instnunent  appears  to  be  new  in  this  country,  and 
unprecedented,  but  it  is  said  to  be  in  use  among  the 
Grcnnan  Jews,  from  which  race  the  parties  are  descended. 
It  seems,  however,  not  to  have  acquired  any  fixed  name 
or  certain  import  amongst  those  persons  that  use  it. 
These  circumstances  are  however  immaterial  to  me,  who 
can  only  take  it  into  consideration  as  an  agreement,  and 
as  such  am  bound  to  give  it  effect,  if  it  be  a  stipulation 
to  do  what  the  laws  of  this  country  permit. 

As  the  biU  is  therefore  for  a  specific  performance,  I  am 
to  consider,  first j  whether  the  agreement  was  fairly  ob- 
tained, secondly^  whether  it  be  equitable  and  reasonable, 
.and  thirdly^  whether  it  be  certain.  If  it  have  all  these 
qualities,  I  ought  to  decree  it  to  be  specifically  performed ; 
if  not,  I  should  leave  the  parties  to  their  remedy  at  law. 

There  are  no  grounds  before  me  for  questioning  the 
fiumess  in  obtaining  the  execution  of  this  instrument ; 
bat  I  am  under  very  great  difiiculties  to  ascertain  the  im- 
port and  intent  of  it,  without  which  it  is  impossible  to 
say  whether  the  agreement  is  hard  and  unreasonable  or 
otherwise ;  and  of  consequence  entitled  or  not  entitled  to 
the  aid  of  this  court. 


1759. 
Franks 
Martin. 
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The  pUdntiffB  oontend,  that  it  was  intendwi  to  bee 
£xed  appomtmeMt  of  die  share  the  daughter  was  to  have 
in  the  personal  estate  which  the  father  might  die  poa- 
sessed  of,  and  to  control  his  power  of  making  a  will,  and 
to  secure  to  her  half  a  share  of  his  most  beloyed  son. 

Wlen  the  father  was  to  be  stripped  of  his  power  of 
marking,  by  the  benevolence  in  his  will,  the  ^JMJfic&m 
of  his  paternal  aflkction,  there  was  wanting  some  role  to 
which  this  stipulation  in  favour  of  the  daughter  was  to 
refer ;  and  therefore  it  was  said,  that  it  referred  to  die 
succession  €^md  Hebneas,  where  the  dder  had  a  double 
portion ;  but  this  construction  is  repugnant  to  the  words 
and  context,  which  plainly  refer  to  the  father^s  power  of 
giving  a  prefixence. 

But,  however,  there  beiBg  no  son  living  st  the  destb 
cithe  &ther,  there  was  no  rule  to  which  the  first  daose 
«ould  be  applied ;  resort  dierefore  was  had  to  the  last, 
and  it  was  said,  the  som  were  to  have  two  shaoBB,  eadi 
daughter  half  4yf  a  son^s,  and  consequendy  Ids  intent 
being  that  die  daughters  should  be  equal,  diat  the  estate 
was  agreed,  if  there  were  no  sons,  to  be  divided  9miaog 
them.  This  too  is  repugnant  to  the  former  daose,  bs- 
cause  here  the  shares  of  the  sons  are  fixed :  the  fomier 
supposes  a  power  in  die  father  to  distinguish  them. 

The  defendants  say,  that  the  instrument  was  dfisigwwl 
to  answer  two  events,  neither  of  which  have  hi^pened; 
a  will  made  in  favour  of  a  surviving  son,  or  an  mf^Hwrj 
where  there  was  a  surviving  son ;  but  I  see  no  leaaon  te 
«ay  diat  was  die  intent. 

The  more  plain  and  obvious  eense  seems  to  be,  ifcst 
Mr.  Franksy  guarding  against  Mr.  Moms  Harf^  fn$- 
pected  inclination  to  imitate  the  Jewish  snccesakm,  mi 
make  the  sons  his  principal  heirs,  stipulates  that  the 
daughters  shall  have  half  a  shave  of  the  best  p 
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In*  that  case,  Mr.  Hart  does  not  oblige  himself  to 
give  any  proportion  to  a  son,  half  of  which  should  be  a 
benefit  to  this  daughter.  Nor  is  there  an  intimation,  that 
the  whole  which  she  receives  at  all  times  firom  the  fiither^s 
estate,  shall  exceed  half  a  son's  share. 

The  words  of  this  instrument  being  unintelligible  in 
themselves,  the  plaintifib  read  evidence  to  exphnn  it ;  but 
the  witnesses  give  as  little  satisfaction  as  the  instrument- 
They  say  it  is  called  a  (a)  Shtoty  or  marriage  bond  used 


1759. 


(a)  Though  this  word  is 
throughout  the  present  case^ 
and  in  the  printed  cases  be- 
fine  the  Lords,  spelt  Shtor,  yet 
St  is  clearly  shewn,  by  Mr. 
Justice  Blackstone,  4  Com. 
966,  and  by  the  authorities 
wAddk  he  refers  to>  that  the 
word  is  properly  Shetar, 
which  the  Jews,  according 
tp  Sdden,  pronounced  Starr. 
From  whence  Mr.  Justice 
BUtckstoM^s  ingenious  con- 
jecture as  to  the  etymology 
of  the  word  "  Starchamber,*' 
as  being  the  room  where  the 
Jewish  contracts,  in  obedi- 
ence to  the  ordinance  of 
Richard  Ist,  were  deposited. 
It  properly  signifies  a  cove- 
nanl,  but  seems  applied  to 
any  writing  executed  with 
solemnity.  Selden,  in  tiie 
Uxor  Ebraica,  584,  ei  $eq», 
gives  the  form  of  a  certificate 
of  the  pn^r  ceremonies 
having  been  complied  witb> 


on  the  occasion  of  a  brother's 
refusing,  on  the  citation  of 
the  widow,  to  raise  up  seed  to 
a  deceased  brother,  whereby 
the  widow  having  (according 
to  the  direction  in  Deutero^ 
nomy,  ch.  25,  v.  7)>  loosed 
his  shoe  from  off  his  foot,  and 
spitten  in  his  face,  is  per- 
mitted to  marry  a  second 
time*  He  says,  vacatur  item 
Shetar  Chalitaa,  id  esti  con* 
tr actus  scriptusde  calceoexuto, 
Et  JudasiAnglienses  ex  voce  Hid 
Shetar,  Starrum  fecire,  unde 
sexcenties  in  tahulis  Henrici 
Tertii  ac  Edwardi  primi  re^ 
gum  publicist  "  N,  Judasus 
per  starrum  suum  recognovit." 
In  the  Titles  of  H<mour,  p. 
798,  et  seq.,  there  is  a  copy  of 
a  Hebrew  instrument,  which  is 
called  a  shetar  or  siarr,  taken 
fh»n  the  reoords  in  the  Ex- 
chequer, which  is  a  relefue 
from  a  Jew  of  Lincoln, 
Mr.  Christian,  in  a  note  to 
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by  the  German  Jews :  that  it  is  to  secure  to  a  married 
daughter  half  a  share  of  a  son,  beyond  what  she  receivei 
down,  as  a  portion:  that  it  ties  up  the  father  from  making 
a  disposition  by  will;  and  some  say  in  his  lifetime.  But 
though  they  have  known  similar  instruments  made,  I  d* 
not  find  that  they  know  of  any  effect  they  have  had,  or 
of  any  distribution  pursuant  thereto.  If  the  witnesses  are 
of  the  species  of  the  drawers  of  these  deeds,  they  are  the 
most  ignorant  of  men,  and  destitute  of  the  capacity  ef 
putting  their  ideas  in  writing. 

The  instrument  does  not  import  in  any  part  of  it  that 
the  addition  shall  be  half  the  son's  share,  exdusive  of  the 
sum  advanced ;  and  such  construction  is  so  absurd,  that 
no  court  can  be  justified  in  saying  that  it  was  the  intent 
of  the  parties,  unless  it  was  expressly,  and  without  ambi- 
guity so  declared.  Besides,  to  say  that  the  party  volun- 
tarily abdicated  his  power  of  devising,  and  disabled 
himself  from  providing  in  that  way  for  his  wife  and 
children,  is  shocking. 

Upon  the  whole,  from  the  strictest  examination  of  this 
instrument,  I  cannot  extract  any  consistent  meaning; 
and  therefore  I  must  dismiss  the  bill.  I  do  think,  not- 
withstanding the  boasted  learning  of  the  rabbies,  who  were 
said  to  have  prepared  it,  that  there  is  not  an  attorney 
from  London  to  the  Lan(Fs  end.  who  would  have  drawn 
80  senseless  and  inconsistent  a  settlement  (a). 

Bills  in  both  causes  dismissed  without  costs. 


Afiirmed  on  appeal  to  the  House  of  Lords,  11th 
March,  I76O.    6  Bro.  P.  C.  151.  Ed.  Toml. 


the  above  passage,  notices  the 
word  as  twice  used  in  some 
ancient  statutes  of  the  Uni- 
versity of  Cambridge,  for  a 
schedule  or  invent(M*y. 


(a)  See  the  grounds  upea 
which  courts  of  equity  refiose 
their  assistance  to  compel  the 
execution  of  ambiguous  and 
uncertain  contracts,  explain- 
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ed  by  Lord  Redesdale,  in 
Harnett  v-  Yeilding,  2  Sch. 
and  Lef.  548.  et  xnde  Mosely 
V.  Virgin,  3  Fe«.  184.  Bozon 
V.  FarlaWf  1  Meriv*  459.  See 
also  Mr,  Hargrave*8  argument 
in  the  Thellusson  causes^  where 
several  precedents  are  collect- 
ed^ to  shew  that  contracts^ 
deeds^  wills^  and  instruments 
of  every  sort,  may  be  rejected 


both  at  law  and  in  equity  for 
uncertainty,  Jurid.  Arg*  p. 
168,  169,  and  4  Ves.  283, 
284;  and  sec  Lord  Loughbo^ 
rough's  observations  in  the 
case  of  Lord  Walpole  v.  Lord 
Orfordy  3  Ves.  419.  As  to 
the  doctrine  respecting  loiUs 
void  for  uncertainty,  vide 
Mason  v.  Robinson,  2  S,  and 
^.295. 


1759. 

Franks 

t;. 
Martin. 


HENNAND  «.  MOORE. 

VERNON  V.  MOORE. 

MOORE  V.   MOORE. 

{:Reg.  Lib.  a.  1758.  fol  325  (a)). 

This  was  a  re-hearing  upon  a  decree  of  Lord  Hard- 
wick^Sy  made  in  these  causes,  on  the  23d  oiJune^  1756. 

John  Moore,  by  his  will,  bearing  date  the  26th  of 
September,  17^3,  devised  certain  leasehold  premises, 
which  he  was  possessed  of  for  the  residue  of  a  term  of  99 
years,  situate  in  the  parish  of  SL  Martin  in  the  Fields, 
m  the  county  of  Middlesex,  to  his  nephews  John  and 
Thomas  Moore,  their  executors,  administrators,  and  as- 
signs, (the  latter  of  whom  was  a  defendant  in  these 
causes,)  to  take  as  joint  tenants  and  not  as  tenants  in  com- 
mon ;  afterwards,  by  indenture,  bearing  date  the  6th  of 
September,  1720,  they  made  a  partition  of  the  premises. 

On  the  24th  of  November,  1725,  the  said  John  and 
Thomas  Moore  executed  a  joint  bond  to  Samtiel  Stanton, 
for  the  sum  of  <£^500. 


30th  March,  5th 

&  12th  May, 

1759. 


Where  premiflct 
had  been  sold 
under  a  decree, 
held  that  the  lien 
of  an  incum- 
brancer was  not 
transferred  to  the 
purchase-moneyy 
so  as  to  be  out  of 
the  registry  act; 
and  he  was  there- 
fore postponed  to 
subsequent  in- 
cumbrancers. 


(a)  The  statement  of  the     original   hearing, 
cases  is  in  the  entry  of  the     fol.  593. 


A.   1755^ 


asB 
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And  by  indenture  of  the  same  date,  made  between  the 
said  John  and  Thomas  Moore  of  the  one  pait,  and  the 
said  Samuel  Stanton  of  the  other,  reciting  the  said  bond, 
and  that  the  said  John  and  Tliomaa  Moore  were  peeoesMd 
of  the  sud  premises  for  the  residue  of  the  said  ten, 
they  covenanted,  that  in  defietult  of  payment  of  the  sttd 
sum  of  J&500,  the  said  premises  should  stand  as  a  secoritj 
fin:  the  same ;  and  that  they  wouldf  on  request,  execute 
a  mortgage  of  the  said  premises,  to  secure  the  said  aom 
of  £500,     This  deed  was  never  rqpistered. 

John^  by  his  will,  bearing  date  the  2d  of  December^ 
1727,  {inter  alia)  devised  the  said  leasehold  premises  to 
his  brother,  the  defendant,  Thomaa  Moore^  in  trust  bj 
sale  or  mortgage,  or  by  the  rents  and  profits  of  the  anae^ 
to  pay  all  his  just  debts ;  then  to  pay  ^20  to  his  wife, 
to  his  son  John  £¥iOOy  to  his  son  Charles  ^^9000  M 
twenty-one;  and  if  his  children  should  all  die  befiife  their 
legacies  should  become  payable,  he  devised  the  premises 
to  his  said  brother  Thomas  Moore,  whom  he  made  hii 
executor. 

The  nephew  and  executor  of  Samuel  Stantom  in 
Michaelmas  term,  17^9  obtained  two  judgments  agaimt 
the  defendant  Thomas  Moore,  one  in  his  own  right,  aad 
the  other  as  executor  of  his  brother  John. 

Upon  the  marriage  of  the  plaintiff,  Rebeeca  Hennanii 
'  then  Rebecca  Moore,  the  eldest  daughter  of  die  defin^ 
ant  Thomas  Moore,  by  indenture,  bearing  date  the  S8tk 
of  March,  \^^\,  reciting,  among  other  things,  that  die 
said  Thomas  Moore  was  entitled  to  the  said  leasdiold 
messuages,  the  said  Thomas  Moore  assigned  and 
ferred  a  messuage  or  tenement  therein  particulaily 
tioned,  part  of  the  sud  premises,  to  trustees,  &c  as  a  pro- 
vision for  the  children  of  that  marriage,  and  in  defink 
jJiereof  to  the  husband  absolutely.  Qy  a  proviso,  incit- 
ing, that  as  the  siud  Thomas  Moore  was  entilled  to  the 
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premises  oontiguous  to  it,  which  were  intended  to  be  sold, 
Ice.  it  was  agreed,  in  case  the  said  Thomas  Mocre  should 
lie  minded  to  sell  the  same,  that  then,  if  llie  said  Thomas 
Moore  should  pay  to  the  said  trustees  the  sum  of  £\Q00^ 
the  said  assignment  should  be  void. 

By  a  decree,  made  23d  Ju/ne,  17^1 9  ^  ^^  causes 
farought  by  certain  mortgagees,  the  premises  were  direct- 
ed to  be  sold;  and  that  after  payment  of  the  sevaral 
mortgages,  die  residue  of  the  purchase-money  should  be 
paid  to  the  said  Thonuu  Moore,  Charlea  Moore  being 
reported  the  best  purchaser  of  the  premises,  at  the  sum 
of  iP3200Q,  an  order  was  made  on  the  15th  of  Afoy,  17^2, 
to  csonfirm  the  Master'^s  Report ;  and  by  another  order, 
made  on  the  23d  of  Mofrch,  VJBij  he  was  directed,  on 
payment  of  Ae  residue  of  the  money,  to  be  let  into  pos- 
anskn,  and  receive  the  rents  fiom  CkHattnaa  last  past, 
mid  that  tlie  receiver  should  be  discharged.  Charles 
Moore  had  notice  of  the  said  Bdfecea  HennandTB  claim 
to  if  1000  under  her  marriage  settlement,  and  husband'^s 
will,  by  whidi  it  was  left  to  her,  and  his  death  without  issue. 

By  indenture,  bearing  date  the  28th  of  July^  1^S2, 
between  Thomas  Moore  of  die  first  part,  Rebecca  Hen- 
nand  of  the  second  part,  and  Charles  Moore  of  the  third 
part,  reciting,  that  Charles  Moore  had  been  reported  the 
iiest  purchaser  at  the  sum  of  <f  22000 ;  that  the  debts 
aoBounted  to  about  the  svaa  of  .£^18000;  that  the  said 
Eebeeea  Henrumd  had  lent  him,  the  siud  Thomas  Moore^ 
Ao  sum  of  ^130;  that  he  had  received  a  legacy  belong- 
ing to  Charles  Moore  of  i^lOOO,  which,  together  with  in^ 
leiest,  and  somie  other  sums  lent  to  him,  amounted  to  the 
mm  of  if  1923;  the  said  Thomas  Moore^  after  payment 
of  prior  liens  and  incumlnraBces,  thereby  charged  the  rents 
and  profits,  and  surplus  purchase-money,  with  the  said 
several  sums. 

By  anotbca:  ladenteuie)  beaaing  ditte  the  17tb  o{  April, 
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1753,  between  the  said  parties,  the  said  ThomoM  Moon 
reciting  the  fonner  transactions,  appointed  the  debts  of  the 
phiintiff  Rebecca  Hennand^  and  Charles  Moore^  to  be 
paid  out  of  the  rents  in  the  receivers^  hands,  or  the  anem 
in  the  tenants^  hands,  as  far  as  he  was  able  to  make  then 
over  in  law  or  equity. 

On  the  28th  of  July,  1^53y  the  bond  and  indenture  of 
the  24th  of  November^  17^9  together  with  two  *jiid^* 
ments,  which  had  been  obtained  in  Michaelmas  tenn, 
1743,  were  assigned  by  lady  Charlotte  Richj  the  repre^ 
sentative  of  Stanton^  to  the  defendant  Jones. 

Upon  the  hearing  of  diese  causes,  on  the  23d  cSJunt^ 
1756,  before  Lord  Hardwicke^  his  lordship  (among  other 
things)  decreed,  that  an  account  should  be  taken  of  whet 
was  due,  and  that  the  creditors  should  be  paid  in  the  Al- 
lowing order :  First,  what  was  due  to  Mrs.  Hennand  ton 
principal  and  interest,  upon  the  sum  of  ^1000,  secined 
by  her  marriage  settlement ;  secondly,  what  was  doe  to 
her  and  the  other  creditors  under  the  deed  of  sppaaA' 
ment ;  and  thirdly,  what  was  due  to  the  defendant  JomSf 
who  now  petitioned  for  a  re-hearing. 

The  Soliciior-General  and  Mr.  Sewetty  Mr.  Capfer 
and  Mr.  Sayer^  for  the  defendant  Jones^ 

Contended,  that  the  sale  being  made  by  confirming  die 
Master's  Report  of  the  best  purchaser,  the  re^stapj  act  wii 
out  of  the  case ;  that  the  sale  transferred  his  lien  to  the 
purchase-money,  and  then  his  lien  became  a  conTeyanoe 
not  within  the  act,  and  took  effect  as  an  equitable  licn^ 
prior  in  point  of  time  to  the  plaindff^s,  Mrs.  Hennani. 

The  Attomey-Genercdy  Mr.  WHbrahamj  and  Mr. 
Bonner y  for  the  plaintiff,  Mrs.  Hennand;  Mr.  Soj. 
Hewitt  for  the  defendant,  Charles  Moore* 


The  Lord  Keeper 
Was  of  opinion,  that  the  priority  of  the  dtefisndiDt 
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Janes  was  founded  on  a  latent  deed,  which  ought  to  have 
been  registered ;  and  that  from  the  laches  and  conduct  of 
chose  under  whom  he  claimed,  he  had  forfeited  all  priority 
in  this  court,  and  that  as  the  deed  was  within  the  register- 
ing act,  was*  void  against  the  plaintifF(a). 

Decree  affirmed. 

(a)  As  to  r^istration^  vide  Sheldon  y.  Cox,  post.  VoL  II. 
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WAKE  V.  CON YERS.       "^^  ^^^-  ^^     leA  jL. 

s»  c 

{Reg.  Lib.  Min.  Trin.  1759).  2  Cox/seo. 

miTs  MSS. 

TThe  defendants,  John  Conyers^  Esq.  as  tenant  for  Bill  to  ascertain 
Bfe,  his  wife,  Lady  Henrietta^  as  entitled  after  his  death  of^two'manow 
to  her  jointure,  and  his  son  an  infant,  as  tenant  ip  tail,  dismissed,  there 
were  entitled  to  the  manor  of  Eppingy  and  also  to  the  as  to  the  soil 
freehold  of  certain  luids  next  adjoining  to  it,  lying  in  the 
manor  of  Waltham ;  the  boundary  lines  of  the  two  manors 
passing  through  Mr.  Conyers's  park.     He  had  cut  down 
certain  trees,  which,  it  was  alleged  by  the  bill,  were  stand- 
ing^ on  the  line,  and  were  boundary  marks. 

The  present  bill  was  filed  by  Sir  WiUiam  Wake  as  pro- 
chein  amy  to  his  three  infant  sons,  who  were  tenants  in 
tail  successiTely  of  the  manor  of  Waltham^  praying  that 
the  boundary  of  the  manor  of  Waltham,  so  far  as  the 
some  abuts  on  the  manor  of  Epping,  might  be  fixed  and 
set  out,  and  that  a  commission  might  is^ue  for  that  pur- 
pose, and  that  the  defendant  John  Conyers  might  set  up 
new  boundary  marks  in  the  room  of  those  which  he  had 
cut  down  and  destroyed. 

Mr.  Conyers  by  his  answer  admitted  the  cutting  down 
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of  certain  trees,  but  denied  that  they  were  die  bcnuidsj 
marks,  though  he  submitted  to  hare  the  boandaries  aaeer- 
tained  and  settled,  and  that  marks  mi|^t  be  set  up  to  p«. 
petnate  such  boundaries. 

On  the  opening  the  Lord  JTe^per  objected  to  tke  natmt 
of  the  suit,  as  being  merely  to  settle  the  boundaries  of  tbe 
manor :  he  said  he  did  not  think  the  court  had  jurisdic- 
tion, and  desired  it  to  stand  over  fer  counsel  to  consider 
whether  there  was  sufficient  equity  for  the  court  to  enter- 
tain the  bill.     It  came  on  again  this  day. 

The  Attomey-Generalj  Mr.  WUbrahamy  and  Mr. 
Brownings  for  the  plaintifis. 

This  is  not  merely  a  bill  of  peace;. though,  as  &rsi 
the  jurisdiction  of  this  court  is  concerned,  it  is  usual  sod 
proper  to  estaUidi  peace  and  good  neighbourhood.  Bat 
it  is  a  case  peculiarly  coming  under  the  most  &voundile 
jurisdiction  of  this  court;  which  is  to  giye  a  remedy  iHaat 
there  is  none  at  law.  The  law  is  defective.  TbebouadjBj 
cannot  be  set  out  It  can  only  be  tried  by  actionsof  tRS- 
pass  or  ejectment,  which  can  do  no  matt  than  settle  dtt 
local  trespasses ;  while  a  boundary  Hue  extending  a  wSt 
or  two  may  be  disputed  inch  by  inch. 

There  is  no  objection  to  this  bill,  as  being  waaAj  a 
bill  to  settk  boundaries.  Bills  to  settle  boandaries  have 
been  entertained  in  this  court  fix>m  yery  aadeBl  tnaei^ 
TothiU^  126, 127;  ^  ^^ty  ^  ^^  reign  a£  Jmne$  the 
1st.  lb.  84.  210.  Bowman  y.  Yeaij  at.  1.  Ch.  Ca.  141: 
there  was  a  rent-charge,  and  the  grantee  did  not  know 
where  to  distrain  on  account  of  the  confusion  of  hovi* 
daries ;  a  commission  was  ordered.  So  Harding  y. 
Countess  of  S%ffblk^  Bep.  Can.  63.  Cocks  t.  JUy, 
1  Vem.  359.  In  the  case  of  the  Duke  of  DoTMir^ 
Serj.  Girdlery  Prec.  Can.  531,  a  demurrer  to  a  bill  io 
perpetuate  testimony  on  the  ground  of  a  menace  haag 
used  to  disturb  plaintiff  in  sole  fishery  oyenrulad,  aid  00 
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linB  groimd,  became  he  could  not  proceed  at  law.     So  in         1759. 
this  case  what  is  prayed  by  the  bill  cannot  be  done  at         Waks 
law.     The  defendant  has  destroyed  the  last  remaining  t;. 

boundary  marks,  and  by  his  answer  consents  that  they      Conybbs. 
nay  be  set  out. 

The  only  difierence  between  this  and  the  common  case 
IS,  that  there  is  no  dispute  about  the  soil,  which  is  coi^ 
fessedly  Mr.  Conyers%  and  it  may  be  asked  upon  that, 
'Cm  bono  to  fix  the  line  ?  The  answer  to  that  is  the  ma« 
^HNoal  rights:  a  manor  has  a  seignory:  lands  escheat: 
the  lord  has  a  right  to  treasure-trove,  to  deodands,  to 
the  game.  The  only  difference  then  is  the  value.  In 
100  years^  time  the  boundaries  will  be  confounded  and 
loat,  unless  this  commission  be  granted. 

Mr.  Perrot  and  Mr.  Hoskina  fw  the  defendants. 

This  bill,  under  pretence  of  establidiittg  boundaries, 
k,  in  fiu^t,  to  settle  manorial  r^hts.  It  is  said  that  evory 
question  for  the  settling  of  boundaries  is  a  proper  sub- 
ject for  the  jurisdiction  of  thia  court.  That  is,  however, 
Bot  the  case.  Those  cases  whidi  have  been  cited,  in 
which  a  man,  having  jcmit  occupation,  has  confounded 
die  boundaries,  have  turned  upon  the  firaud,  which  has 
been  relieved  against.  A  similar  principle  has  given  the 
court  jurisdiction  in  the  cases  of  rent  charge.  As  to  the  loss 
of  «videDoe^  if  any  injury  arises  to  the  plahttiffis  firom  that, 
it  will  be  from  their  own  laches,  in  not  making  perambu- 
lations. This  does  not  come  under  the  common  case  of 
lasoes,  where  enjoyment  is  decreed  accordingly.  It  is  an 
incorporeal  hereditament,  and  that  cannot  be  done. 

The  Lord  Eeepeb. 

This  bill  is  merely  for  the  ascertaining  the  bounda- 
ries of  these  two  manors,  and  is  intended  to  bind  the  in- 
iieritance  of  the  parties  for  ever.  It  struck  me  as  new 
upon  the  cqiening.  I  have  been  ever  since  I  sat  here 
extremely  jealous  of  the  jurisdiction  of  this  court  over 
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17^9-  legal  inheritances.     I  was  therefore  desirous  that  some 

J^p^  precedent  should  be  produced  to  shew  me  that  this  court 

V.  could  entertain  a  bill  of  this  nature  to  settle  the  bounda* 

ComrERs.       ries  of  an  incorporeal  inheritance:  but  none  such  his 

been  produced.  There  have,  since  I  sat  here,  been  seveial 
to  fix  boundaries  where  a  right  to  the  freehold  of  the  sofl 
has  been  incidental.  But  I  have  seen  such  frightful  con- 
sequences arising  from  them,  that  I  think  these  suits  are 
very  fiur  from  deserving  encouragement.  They  originally 
came  into  this  court  under  the  equity  of  preventing  mul- 
tiplicity of  suits;  yet  in  those  cases  I  have  observed  that 
they  have  been  sometimes  attended  with  more  expense  than 
if  all  the  suits  which  they  apprehended,  and  which  they 
were  brought  to  prevent,  had  actually  been  tried  at  law. 

Hitherto  these  disputes  have  been  only  betweoi 
persons  of  great  fortune.  But  the  consequences  have 
been,  that  the  parties  have  been  eager  to  come  into  thk 
court,  without  any  attention  being  paid  to  see  wheder 
the  prayer  of  the  bill  applies  properly  to  the  jmisdictioii. 
An  issue  is  directed,  and  after  going  down  to  the  assim 
at  a  very  great  expence,  and  a  verdict  being  found  for  one 
party,  the  other  is  dissatisfied,  and  a  new  trial  is  directed. 
I  was  extremely  unwilling  to  grant  the  last  new  trial  in 
the  case  of  the  Earl  of  Darlington  v.  Bowes  (a):  but  on 
inquiring  of  the  bar  whether  there  was  any  instance  of  a 
decree  made  upon  one  verdict  only,  none  could  be  pro- 
duced, and  if  there  were  any,  they  were  so  few  that  they 
could  not  be  remembered.  I  therefore  thought  mys^ 
bound  by  the  current  of  opinions  to  grant  it.  But  I 
am  determined,  if  any  such  case  should  ever  come  before 
me  again,  to  consider  it  in  a  different  light,  and  to  have 
the  matter  more  fully  inquired  into ;  and  prevent,  if  pos- 
sible, an  expence  which  is  a  reproach  to  the  law. 

All  the  cases  where  the  court  has  entertained  bilk  for 
establishing  boundaries,  have  been  where  the  soil  itself 

(a)  Ante,  p.  270. 
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was  in  question,  or  where  there  might  have  been  a  mul« 
tiplicity  of  suits  (a).  This  court  has,  in  my  opinion  (and 
if  parties  are  not  satisfied  they  have  resort  elsewhere),  no 
power  to  fix  the  boundaries  of  legal  estates,  unless  some 
equity  is  superinduced  by  the  act  of  the  parties,  as  some 
particular  circumstance  of  fraud ;  or  confusion,  where 
one  party  has  ploughed  too  near  the  other,  or  the  like  : 
nor  hias  this  court  a  power  to  issue  such  commissions  of 
course  as  here  prayed. 

In  this  case  it  is  said  there  is  no  legal  remedy,  and 
therefore  there  must  be  an  equitable  one ;  but  this  does 
not  follow  unless  there  is  an  equitable  right.  If  there  is 
a  legal  right,  there  must  be  a  legal  remedy;  and  if  there 
18  no  legal  right,  there  can  in  this  case  be  no  equitable 
one  (6). 


(a)  As  to  the  doctrine  re- 
specting bills  of  peace^  vide 
How  V.  the  TenanU  of  BromS' 
grove,'  I  Vem.  22.  New  Elm 
Hospital  v.  Andover,  ib,  266. 
Weekesv.  Stoker,  2  Vern.  301. 
Arthington  v.  Farvkes,  ib, 
356.  Brown  v.  Vermuden, 
ICh.  Ca.272.  City  of  Lm^ 
don  V.  Perkins,  3  Bro.  P.  €• 
Ed.  TomL  602.  Cowper  v. 
Clerk,  3  P.  fV,  155.  Mayor 
of  York  V.  Pilkington,  1  Atk. 
282.  Conyers  v.  Lord  Aber- 
gavenny,  ib,  285.  Lord  Teyn^ 
ham  V.  Herbert,  2  Atk,  483. 
Whitchurch  v.  Hide,  ib.  391. 
Welby  V.  the  Duke  of  Rut- 
land,  2  Bro,  P.  C.  Ed.  TonU. 
39.  Bouverie  v.  Prentice,  1 
Bro.  C.  C.  200.  Dilly  v.  Doig, 

VOL.  I. 


2  Ves,  jun.  486.  The  Attor- 
ney-General of  the  Prince  of 
Wales  V.  St,  Aubyn,  Wightw, 
167.  Devonshire  v.  Newen-- 
ham,  2  Sch.  &  Lef.  199, 

(6)  But  there  are  some 
cases  where  the  court  will 
interpose^  though  the  right 
is  merely  legale  as  in  the 
Duke  of  Leeds  v.  Powell,  1 
Ves,  171,  where  the  plaintiff 
had  a  right  to  the  rents  of 
a  manor  as  grantee  of  the 
crown ^  but  had  no  remedy 
at  law,  as  there  were  no  de- 
mesne lands  on  which  to  dis- 
train. See  also  Duke  of  Leeds 
V.  Corporation  of  Netv  Radnor, 
2  Bro.  C.  C,  518,  and  the 
cases  there  cited. 


1759. 
Wake 

V, 
CONTERS. 

All  the  cases 
where  the  court 
has  entertained 
bills  for  establish- 
ing boundaries, 
have  been  where 
the  soil  itself  was 
in  question,  or 
there  might  have 
been  a  multipli- 
city of  suits. 

Commissions  to 
fix  boundaries  of 
legal  estates,  are 
not  of  course ; 
there  ought  to  be 
some  equitable 
circumstance  for 
the  court  to  lay 
hold  of. 
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It  is  said,  that  in  some  future  time  there  may  be  a 
casual  right,  such  as  escheat,  treasure-troye,  &c. :  but 
am  I  to  coimtenancc  such  a  suit  as  this  before  there  is 
any  such  right,  merely  because  it  may  happen  ;  though, 
when  it  does  happen,  it  may,  perhaps,  be  such  a  right  as 
the  parties  will  not  think  it  worth  their  while  to  contend 
for? 

If  I  were  to  make  this  a  precedent,  it  would  be  in 
effect  to  issue  commissions  to  settle  boundaries  all  over 
the  kingdom.  For  if  of  manors,  why  not  of  honours, 
of  hundreds,  and  all  other  inferior  denominations  of 
districts  ?  I  shaU  always,  while  I  have  the  honour  to  sit 
here,  be  very  attentdve  to  prevent  the  subject  from  great 
waste  of  expense  about  matters  by  no  means  adequate  to 
it.  Should  I  entertain  such  a  bill  as  this,  I  shouki 
put  it  in  the  power  of  every  opulent  lord  of  a  manor  to 
distress,  if  not  ruin,  not  only  a  poor  man,  but  even  a  man 
of  moderate  fortime,  whose  estate  happens  to  border  ufoa 
his ;  for  these  suits  are  often  attended  with  <f  2000  or 
c£?3000  expense ;  a  dishonour  to  justice. 

In  order  to  give  this  court  jurisdiction,  there  must  ap- 
pear some  equitable  circumstances  in  the  case.  I  knov 
of  no  boundary  marks  to  a  manor  in  another's  soil.  Hie 
trees  were  Mr.  Conyers*s  own ;  he  had  a  right  to  cut 
them  down,  and  if  the  plaintiffs  are  a&aid  of  losing  in 
the  course  of  time  the  evidence  of  the  boundaries  of  their 
manors,  they  may  preserve  it  by  perambulations  as  often 
as  they  please.  But  I  cannot  fix  the  limits  of  a  legal 
right  (if  any),  unless  the  jurisdiction  of  this  court  is  su- 
perinduced by  some  equitable  circumstances,  which  it  is 
not  in  this  case. 

Another  consideration  is,  that  the  plaintiffs  are  infiwts, 
and  so  is  one  of  the  defendants ;  and  shall  I  send  the 
infant  plaintiffs  beforehand,  when  they  knew  not  the 
value  of  their  estate,  to  bind  the  inheritance  quia  timentj 
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under  the  protection  of  the  father,  who  is  not  privy  in 
estate  to  them  P 

I  am  well  satisfied  that  this  bill  ought  to  be  dismissed. 


1759. 


The  granting  commissions 
to  ascertain  boundaries^  is  a 
▼ery  ancient  branch  of  equi- 
table jurisdiction.  MnUineux 
V.  Mullineux,  Toth.  101. 
Peckering  v.  Kemptan,  ib. 
Dean  of  Windsor  v.  KintierS" 
ley,  ib.  126.  Spt/er  v.  Spider, 
Nels.  Rep.  14.  Boieler  v. 
Spelman,  Fitich,  Rep.  96. 
Wintle  V.  Carpenter,  ib.  162. 
Glynn  v.  Seamen,  ib.  239. 
But  the  courts  have  been 
always  very  cautious  in  the 
exercise  of  it.  Davenport  v. 
Bromley,  Finch.  Rep.  17* 
Hungerford  y.  Goreing,  2 
Fern,  38.  Bishop  of  Ely  v. 
Kenrick,  Bunb.  322.  Metcalf 
V.  BeckwUh,  2  P.  W.  367- 
Loker  V.  Rolle,  3  Ves.  4.  It 
is  therefore  necessary  to  sug- 
gest some  equitable  circum- 
stance, as  that  fences  have 
been  thrown  down,  boundaries 


ploughed  over,  &c. ;  or,  to 
use  the  more  precise  lan- 
guage of  Sir  W,  Grant,  2 
Meriv.  418,  who  expressly 
affirmed  the  doctrine  of  Lord 
Northington  in  the  present 
case,  the  court  has  no  juris- 
diction to  settle  the  bounda-* 
ries  even  of  land,  unless  some 
equity  is  superinduced  by  act 
of  the  parties.  Rous  v.  Bar* 
ker,  4  Bro.  P.  C.  Ed.  Toml. 
660.  See  the  Duke  of  Leeds 
V.  Earl  of  Stafford,  4  Fes. 
180.  Ambler's  case,  cit.  ib. 
Attorney' GeJieral  v.  Fuller' 
ton,  2  V.  and  B.  263.  And 
it  has  always  been  refused,  in 
the  case  of  manors  and  pa- 
rishes. St.  Luke's  V.  St.  LeO' 
nard*s,  1  Bro.  C.  C.  40.  At-^ 
kins  V.  Hatton,  3  Anstr.  387- 
Winterton  v.  Lord  Egremont, 
cit.  1*6.  Speer  v.  Crawter,  2 
Meriv.  410, 
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S5tb  May;  and  CARPENTER  ».  HERIOT. 

16th  June. 

^^  jj-gl'  (Reg.  Lib.  A.  I75&/0/.  395.) 

A  father  having  Colonel  CjRPEifTERj  by  his  marriage  articles  dated 
Sl^Si^c^'^  the  15th  of  May,  I717,  covenanted  with  trustees,  that 
upon  his  coming  Harriet  Thomhury,  his  intended  wife,  should  have  the 
bonSfrom him  interest  of  cf  4000  for  her  separate  use,  and  after  her 
tea  greater  death,  if  he  survived  her,  that  it  should  be  paid  to  him 

8um»  advanced;    for  life,  and  then  be  paid  to  and  amongst  such  child  or 

held,  the  bond      children  as  should  be  bom,  by  the  said  Robert  Carpenter 

obtamed  by  pa-  .  - 

rental  influence,    on  the  body  of  the  said  Mary  Thombury  b^otten,  in 

anddeo-eed  not  g^^jj  proportions  as  the  survivor  should,  by  writing  or 
to  stand  asase-*^*^  ^^o 

curity  for  the  will,  direct  or  appoint ;  and  for  want  of  such   appoint- 

bnluo  be  wt  ™c^*>  ^  equal  proportions  to  and  amongst  such  child  or 

aside  altogether,  children,  if  more  than  one,  &c. 
non  in  a  leuer  '^^  plaintiff  was  the  eldest  son  of  the  above  marriage: 

from  the  son,  hig  father  had  purchased  several  commissions  in  the  army 
held  nottobea^..         ,^.,      t  ^  1  .  «i.i 

confirmation.        for  bun  whilst  he  was  under  age,  the  price  of  whidi 

amounted  to  ,£^2100.  He  afterwards  procured  his  son 
to  execute  a  bond,  dated  the  29th  of  September,  17H 
for  <£^7^)00>  conditioned  for  the  payment  of  JP3500  on 
the  29th  of  September  following.  Colonel  Carpenter, 
who  had  been  very  extravagant,  and  spent  the  whole  ci 
his  fortune,  by  his  will,  dated  the  27th  of  Marchy  1745, 
reciting  his  marriage  articles,  and  taking  notice  that  all 
his  children,  except  the  four  youngest  were  provided  for, 
gave  the  bond  to  the  plaintiff  on  condition  that  he 
made  over  certain  reversionary  interests,  which  he  was 
entitled  to  under  the  will  of  Major  Edwards,  to  the 
younger  children ;  if  not,  the  bond  was  to  go  for  the  be- 
nefit of  the  yoimger  children. 
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The  bill  prayed  that  the  bond  might  be  delivered  up,  1759. 

or  stand  as  a  security  for  the  money  advanced  by  the     Cabpentkb 
father,  antecedent  to  the  bond.  v. 

The  answer  of  the  defendant  Heriot,  who  had  married  Hbriot. 
one  of  the  daughters  of  Colonel  Carpenter^  set  forth  a 
letter  which  he  had  received  from  the  plaintiff,  in  answer 
to  one  in  which  he  had  expressed  his  intentions  of  paying 
his  addresses  to  his  sister,  in  which  the  plaintiff  said  that 
his  sister  would  be  entitled  to  <f  500  upon  the  death  of  a 
relation. 

The  Solicitor-General  and  Mr.  Sewell  for  the  plaintiff. 

The  Attorney-General  and  Mr.  de  Grey  for  the  de- 
fendants. 

The  father's  condition  is  impeached  by  a  favourite  son, 
who  wants  to  set  aside  a  pious  act  done  for  the  residue  of 
a  family  who  are  dependent  on  him.  This  transaction  is 
not  to  be  considered  in  the  light  of  a  common  money 
bargain  between  two  persons  unrelated.  Colonel  Car- 
penter had  wasted  the  best  part  of  his  fortune  by  living 
beyond  his  income :  he  therefore  calls  upon  his  son  to 
stand  in  loco  parentis  towards  his  unprovided  children. 
It  is  a  voluntary  bond,  which  this  court  will  not  set  aside 
for  the  obligor  himself.  But  even  supposing  it  to  be  a 
transaction  of  a  nature  that  the  court  would  relieve  against, 
the  subsequent  acknowledgement  of  it  in  the  letter  to  Mr. 
Heriot  must  operate  as  a  confirmation.  Lord  Chesterfield 
V.  Janssen^  VJSO  (a). 

The  Lord  Keeper.  ^ 

The  question  in  this  case  is  no  more  than  this :  A   isth  June, 
father  advances  one  child  in  his  infancy ;  he  then,  upon 
the  child'^s  coming  of  age,  calls  upon  him  to  giye  him  an 
absolute  bond  for  £3500  payable  within  one  year ;  the 
sum  in  the  condition  being  £\¥)0  more  than  the  father 

(fl)  I  Atk.  301.    2  Ves.  125. 
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pretesided  ever  to  have  advanced;  whether  this  hond 
should  stand  in  equity  for  the  whole  sum,  or  as  a  security 
for  any  money  advanced  ? 

It  has  been  said  that  this  is  a  reasonable  transaction. 
The  father  had  spent  his  fortune ;  he  calls  on  the  only 
son  that  he  had  established  in  lifb,  to  stand  in  loco  jmi- 
rentisy  and  to  supply  his  father's  extravagance,  and  pro- 
vide for  his  brothers  and  sisters,  or  to  go  to  gaol.  Nay, 
it  was  said,  that  it  is  the  duty  of  the  eldest  son  to  employ 
his  labours  to  supply  the  duty  of  the  father,  and  provide 
for  his  brothers  and  sisters. 

Were  I  to  adopt  this  reasoning  and  equity,  I  should 
give  to  the  paternal  authority  that  of  the  old  Roman  law, 
a  power  of  vendition  of  his  children,  contrary  to  that  na- 
tural equity  which  ruses  no  debitum  between  farothen 
and  listers,  and  which  is  acknowledged  by  the  municipal 
law  here,  which  notes  the  paternal,  not  the  collatenl 
ooligation. 

But  if  an  agreement  between  father  and  son  for  tk 
son  (without  any  consideration  moving  from  the  ftther) 
to  provide  for  his  brothers  and  sisters,  could  be  sup- 
ported in  equity ;  it  must  be  such  a  one  as  the  son  at  tlie 
time  of  entering  into,  was  capable  of  carrying  into  execu- 
tion. How  is  this  ?  It  is  an  agreement  not  to  make  any 
reasonable  provision  for  his  brothers  and  sisters,  but  fiv 
his  fkther  to  throw  him  into  gaol  when  he  pleases.  TbevD 
is  not  a  pretence  that  he  could  have  satisfied  theconditioQ 
of  this  bond.  But,  besides,  there  is  no  proof  that  any 
such  agreement  was  intended ;  the  bond  is  for  money 
payable  at  a  short  time,  absolutely. 

But  then,  it  is  said,  suppose  tho  bond  without  oooft* 
deration  and  voluntary,  this  court  will  not  set  it  aside! 
it  is  certainly  true,  that  if  the  obligor  gives  a  vohmtary 
bond,  and  never  complains  of  any  imposition  or  hankhip 
in  obtaining  it,  this  court  will  only  postpone  it  to  ere- 
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ditors,  and  not  set  it  aside  for  other  volunteers.  Nay,  if 
it  be  given  with  advice  and  deliberation,  this  court  will 
not  set  it  aside  for  the  obUgor. 

But  if  a  man  gives  a  voluntary  bond  for  more  than  he 
is  able  to  pay,  the  transaction  speaks  weakness  on  one 
side,  and  a  sort  of  imposition  on  the  other.  And  this 
court  would  have  but  little  equity,  to  support  a  transac- 
tion so  much  against  conscience. 

But,  however,  this  is  not  the  case  of  a  voluntary  bond. 
It  is  plain  by  the  proof,  that  the  money  advanced  by  the 
father  was  represented  to  the  son  as  the  consideration. 
Now  I  am  of  opinion  that  it  was  none.  For  the  purchase 
of  the  commissions  was  a  gift  to  the  son,  as  much  as  if  the 
father  had  purchased  an  estate  in  the  song's  name.  And 
therefore  when  the  plaintiff,  on  the  father'*s  representation, 
considered  this  as  a  debt,  he  yielded  to  paternal  autho- 
rity, and  was  deceived,  and  against  such  deceit  ought  to 
be  relieved  m  this  court 

It  has  however  been  said,  that  the  son  has  confirmed 
this  since  the  father's  death ;  and  there  are  many  cases 
nrhere  subsequent  confirmation  of  an  agreement  shall 
bind.  And  Mr.  Spencei^s  case  with  Sir  Abraham  Jans- 
sen  was  mentioned.  But  the  present  differs  materially 
from  that  case-  There,  the  contract  was  only  voidable 
pro  tanto  for  the  excess.  This  is  ah  initio  void  in  a  court 
of  equity.  It  was  a  mistake  on  one  side,  and  an  imposi- 
tion on  the  other,  there  not  being  a  grain  of  consideration 
from  the  father. 

The  confirmation  here,  too,  is  only  fished  out  from  a 
loose  expression  in  at  letter,  which  might  not  be  appUcable 
to  this  matter.  Mr.  Spencer''^  was  a  solemn  confirmation 
by  a  new  bond.  Here  the  expression  does  not  go  so  far 
as  to  say  he  intended  to  make  the  void  obligation  good. 
But  he  only  says  diat,  upon  the  death  of  some  relation 
(not  mentioning  expressly  this  relation,  upon  whose  death 
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the  contingent  interest  was  to  descend),  his  sister  migfat 
be  entitled  to  <f  500  (a). 

It  appears  to  me  that  this  bond  was  obtained  by  pater- 
nal influence  (6).  I  am  therefore  of  opinion  that  it  ou{^t 
to  be  cancelled,  for  as  nothing  was  lent,  there  is  nothing 
for  which  it  can  stand  as  a  security. 


(a)  As  to  the  doctrine  re- 
specting Confirmation^  vide 
Stephens  v.  Lord  Bateman,  1 
Bro.  C.  C.  22.  Crowe  v. 
Ballard,  3  Bro.  C.  C.  117- 
1  Ves.  jun.  215.  2  Cox,  253. 
Morse  v.  Royal,  12  Ves,  355. 
Murray  v.  Palmer,  2  Sch.  & 
Lef.  486.  Wood  v.  Dorvnes, 
l8Ves.l20,  Roche v.aBrien, 
1  Ba.  &  Be.  330.  Dunbar 
V.  Tredennick,  2  Ba.  &  Be. 
304. 

(6)  As  to  the  undue  exer- 


cise of  parental  authority, 
vide  Blackborne  v.  Edgley,  1 
P.W.600.  Blundeny. Barkers 
ih.  634.  Morris  v.  Burroughs, 
1  J/i^.  398.  CocibVig  V.  Pra/i, 

1  Ves,  401.  TendrU  y.  SmUk, 

2  ^/Ar.  85.  Heron  v.  Heron, 
lb.  160.  Young  V.  Peachy, 
ih.  254.  Glissen  v.  Ogden, 
cit.  ib.  HanfkesY.WyalifSBra. 
C.  C.  156.  As  to  family  agree- 
ments, w'rfe  Wycherley  v.  ff^^ 
cherley,  post  Vol.  II.  175. 


1759. 
isth  June. 


HAtCH  «.  MILLS. 
MILLS  r.  GRIMSTEAD. 


{Ueg.  Lib.  A.  1758.  fol.  428.) 

Residue  of  testa-       Jame8  Hatch  by  his  will,  bearing  date  the  2d  cfjuly^ 

wctcd^to  bein-     ^7^^'  *^^  g^'^^^g  *^^  ^^  ^^  ^2000  to  each  of  his  four 
.Tested  in  govern-  daughters,  and  several  other  legacies  and  annuities,  di- 

and  the  interest    rected  that  all  the  remainder  of  his  estate  and  efiects 
paid  to  his  wife,    should  (as  soon  after  his  death  as  convenient)  be  jrot  in, 

and  after  her  ,.     \j.  ,  -.-      •     .v  i-i.- 

death  to  be  sold,  And  invested  m  government  secunties  m  the  names  of  his 

and  the  money      ^ife  ^^j  ^he  defendant  Mills;  and  that  his  wife  should 
thereby  ansmg  to 

be  divided  amongst  his  daughters  and  grand-children:   held,  that  the  share  of  a 
daughter  dying  in  the  lifetime  of  the  wife  was  vested. 
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have  the  whole  yearly  interest  thereof,  during  her  life, 
for  her  own  use ;  and  directed  that  she  should  have  the 
fall  power  to  dispose  of,  by  her  will  or  otherwise,  the  fall 
sum  of  <jf  2000,  part  of  such  his  residuary  estate,  unto 
such  of  her  children  or  grandchildren  as  she  should  think 
proper;  and  the  residue  of  his  estate  and  effects  over  and 
above  the  said  <£'2000,  he  directed  should,  after  his  said 
wife'*s  death,  be  sold  for  the  best  price  that  could  be  got 
for  the  same  (except  so  much  thereof  as  would  be  suffi- 
cient, by  means  of  the  yearly  interest,  to  pay  his  daughter 
Jart^  White  an  annuity  of  ^30  during  her  life,  and  an 
annuity  of  <£^10  to  her  daughter  until  she  came  of  age, 
and  then  to  pay  her  £\WS)\  and  all  the  money  then 
afterwards  thereby  arising,  he  directed  should  be  divided 
into  five  equal  shares  among  his  four  daughters,  Mary 
Hatch^  Elizabeth  MiUs^  and  Sarah  and  Rebecca  Hatch, 
and  his  two  grandchildren  the  plaintiffs,  the  son  and 
daughter  of  his  late  son  James  Hatch  deceased,  in  case 
they,  or  either  of  them,  attained  the  age  of  twenty-one  r 
but  if  either  of  them  died  before  that  age,  the  survivor 
was  to  have  the  share  of  him  or  her  so  dying :  if  both 
died  before  'that  age,  no  representative  or  next  of  kin  of 
them,  except  his  own  family,  should  have  any  benefit 
thereby;  but  that  all  the  monies  thereby  given  to  the 
plaintiffs  should  retium  to  his  said  four  daughters  or  their 
child  or  children  equally;  and,  for  that  end,  their  share  or 
proportion  should  remain  until  they  or  one  of  them  should 
attain  the  age  of  twenty-one  years.  And  in  case  of  the 
deaths  of  any  of  his  said  four  daughters,  then  the  child 
or  children  of  any  one  or  more  of  them  so  dying,  should 
have  the  share  of  her  or  them  so  dying,  in  equal  shares. 
And  the  testator  directed,  that  immediately  after  his 
daughter  the  said  Jane  Whitens  death,  in  case  she  should 
survive  his  said  wife,  and  the  payment  of  the  said  <f  10  a 
year  to  her  daughter,  and  the  said  .f'lOO  in  money,  that 
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all  such  part  of  his  said  residuary  estate  and  effects  u 
should  have  been  laid  out  for  the  paying  to  her  the  said 
^30  per  ann.j  should  be  sold  for  the  most  money  that 
could  be  got  for  the  same ;  and  all  the  monies  thereby 
^arising  divided  into  five  equal  parts  in  manner  befoie 
mentioned. 

Mary  Hatch,  who  married  the  defendant  Kirkman, 
having  died  in  the  lifetime  of  the  mother  without  issue, 
one  of  the  questions  in  these  causes  was,  whether,  under 
the  above  will  of  her  father,  her  share  of  the  residue  of 
his  personal  estate  vested  in  her  mother^s  lifetime? 

Mr.  Ferroty  Mr.  WiUes,  and  Mr.  Sayer,  for  the  plain- 
tiffs, contended,  that  as  the  daughters  were  already  pro- 
vided for  by  the  portions  of  J^2000  each,  the  reriduum 
was  intended  to  be  confined  to  the  children  and  grand- 
children, to  take  by  way  of  cross  remainders ;  that  the 
words,  ^^  if  any  of  my  daughters  die,"  were  to  be  con- 
strued, ^^  if  any  of  my  daughters  die,  living  my  wife^; 
that  nothing  was  given  to  them  absolutely,  but  it  wai 
merely  a  direction  to  the  trustees  how  to  dispose  of  what 
might  happen  to  be  the  residue  on  the  mother^s  death. 
They  also  cited  Fenhoulet  v.  PasaavatU  (a),  8th  and 
9th  March,  1754. 


(a)  There  is  no  report  of 
this  case  in  prints  though 
there  is  a  short  note  of  a  point 
of  practice  which  arose  in  the 
cause,  2  Ves.  24.  The  follow- 
ing is  taken  from  a  copy  of 
the  MS.  reports  of  Lord 
C.  J.  de  Grey,  in  the  Har" 
^rav^  papers.  Mns.  Brit.  His 
lordship  has  prefixed  a  Qu* 
to  it. 

Testator  directed  his  exe- 


cutors to  pay  the  interest  of 
^1000  stock  to  Ids  son  Mota 
Ferment  for  his  life^  and  in 
case  he  leaves  at  his  death 
one  or  more  children,  to  pay 
the  interest  for  their  mainten- 
ance, &c. ;  and  in  case  he 
had  no  children,  to  be  di- 
vided, and  two-thirds  to  be 
paid  to  Josias  U  Conte  and 
Jane  his  wife,  and  the  other 
one-third  to  be  paid  to  George 
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The  Attorney-General  and  Solicitar^GenercU  for  the 
defendant  Kirhman, 

The  Lord  Keeper 

Was  of  opinion  that  the  residue  vested  in  the  daughters 
during  the  mother^s  life ;  and  accordingly  decreed  to  the 
defendant  Kirkman  the  share  of  his  deceased  wife  (a). 


1759. 


WUdy  and  Judith  his  wife^ 
and  their  children  and  repre- 
sentatives.   At  the  death  of 
the   testator,  G.  Wildy  had 
two    children    then    living: 
George  died ;  then  one  of  the 
children,  then  the  wife,  and 
then    Moses    Ferment    died 
without  issue.     Plaintiff,  the 
only  child  of  G.  Wildy,  claim- 
ed the  on^third  of  the  £1 000: 
first,  as  heing  given  to  G. 
Wiidy,  and  all  his  children 
living  at  the  testator's  death, 
as  joint  tenants,  of  which  he 
was  survivor:  and,  secondly, 
if  that  is  not  the  intention, 
then  as  heing  given  not  to 
vest  till  the  death  of  Moses 
Ferment,  and  then  to  vest  in 
such  of  the  persons,  G.  Wildy 
and  his  children,  as  should  he 
then  living.     The  defendant, 
the  representative  of  the  wife, 
claimed   it    as    being    given 
jointly  to  George  and  her,  and 
that  if  they  were  dead  to  their 
children ;  so  that  the  children 
were  only  to  take  supplement- 


ally, and  that  she  by  surviv- 
ing her  husband  was  entitled: 
contending  that  it  vested  on 
the  death  of  the  testator.  But 
it  was  held,  per  curiam,  that 
it  did  not  vest  till  the  death 
of  Moses  Ferment  without 
issue. 

(a)  Where  time  is  annexed 
to  the  substance  of  a  legacy, 
it  does  not  vest  before  the 
period  mentioned.  Spink  v. 
Lewis,  3  Bro.  C.  C.  355. 
Spencer  v.  Bullock,  2  Ves.  jun. 
687.  Machell  v.  Winter,  3 
Ves.  536.,  reversing  i6.  236. 
Battford  v.  Kehhel,  ib.  393. 
Reeves  r,  Brymer,  4  Ves.  692. 
Hanson  v.  Graham,  6  Ves. 
239.  DanieU  v.  Daniell,  ib. 
297-  Elwin  v.  Elwin,  8  Ves* 
547.  Faulkener  v.  HoUingS" 
worth,  cit.  ib.  Sansbury  v. 
Read,  12  Ves.  78.  Bernard 
V.  Montague,  1  Meriv.  422. 
But  where,  as  in  the  present 
case,  the  bequest  is  independ- 
ent of  the  time  mentioned, 
but    payment    is    deferred. 
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either  on  aoooont  of  some  in- 
terest in  the  subject  being 
given  to  a  person  on  whose 
death  the  gift  is  to  take  effect^ 
or  of  some  difficulty  attending 
the  collecting  the  testator's 
effects ;  the  l^acy  is  consider- 
ed as  vested  at  the  death  of 
the  testator.  Pinbury  v.  El- 
kin,  1  P.  W.  563.  Laoe  v. 
L' Estrange,  5  Bro.  P.  C.  Ed. 
Toml.  59.  TunstaU  v.  Bra- 
cken, Amb,  I67.  Medlicott  v. 
Bowes,  1  Ves,  207«  Dawson 
V.  KUlet,  1  Bro.  C.  C.  119. 
Jeale  v.  Tichener  and  Clarke 
V.  Ross,  cU,  ib.  Barnes  v. 
Allen,  ib,  ISl.  Monkhousev. 
Holme,  ib.  298.  Attorney^ 
General  v.  Crispin,  ib.  386. 
Benyon  v.  Maddison,  2  ^ro. 
C.  C.  75.  Scurfield  v.  Howes, 
3  Bro.  C.  C.  90.  May  v. 
^oorf,  t6.  471.  Roebuck  v. 
Dean,  4  Bro.  C.  C.  403.  2 
Ves.  jun.  264.    Molesworth  v. 


Moleswortk,  ib.  40a     5/a/ife. 
tofi    V.     Palmer,     ib.    490. 
Huicheon   v.    Manning,    ib. 
491,  and  1    Fe«.  jun.  366. 
fToif^  V.  iVbrfifc,  3  Fef.  361 
Perry   v.    W'bodf,    t6.    201 
Booik  V.  Boo^A,  4  Fef.  399. 
Corbyn  v.  French,   ib.  419. 
Brown  v.  B^i  7   F«.  279. 
Bramston  v.    Wilkinson,   ib. 
421.      ^tlmol  V.    ^Ft/mot,  8 
Fef .  10.     Boy^  V.  Bishop, 
9  Ffif .  6.     Bahnain  v.  ^SAoiy, 
t6.  507*    X^»e  V.  Gomdge,  16. 
225.     SmitherY.  WiUock,ib. 
233.     Lord  Lincoln  v.  Pe^ 
Aam,  10  Fef.  166.    GaskeUw. 
Harman,  6  Fef.  156>  and  11 
Ves.  489.    Davidson  v.  IM- 
2<u,  14  Fef.  576.     Halifax  r. 
Wilson,  16  Fef.  168.    Bh- 
mire    v.    Geldart,    ib.    314 
Leake  v.  Robinson,  2  Afmo. 
363.   Jonef  v.  Mackilwain,  1 
/2ttf«etf,  220. 
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REDSHAW  V.  THE   GOVERNOR  AND   COM-  1759. 

PANY  OF  THE  BEDFORD  LEVEL.  "'jmb!'^ 

Et  i  contra. 

{Reg.  Lib.  b.  1758. /o/.  415.) 

In  pursuance  of  an  order  of  the  Bedford  Level  Com-  Bill  for  a  specific 
pany^  dated  the  13th  oiJune^  1672,  for  the  better  pre-  ^^^t^i^re-* 
serving  the  interests  of  the  corporation  and  their  rights  of  pewal  dismissed, 
fishery,  several  leases  of  the  feedings  and  fisheries  were  covenant  for  per- 
granted  to  members  of  the  corporation ;  and  among  others  P®'"^  renewal, 
one  to  B.  Jennings  for  the  term  of  twenty-one  years  at  a  ed  without  con- 
yearly  rent  of  .f  3.  sideration  froin 
^       ^  the  lessor,  or  else 

By  another  order,  dated  the  10th  of  February^  167^,  inserted  by  mis- 

Jenninga  having  represented  to   the  corporation,  that  being  no  pro5  of 
since  the  granting  of  the  former  leases,  the  lessees  had  j**  having  been 
derived  but  little  benefit  from  them,  in  consequence  of  tamecfa  cross 
suits  having  been  brought  against  them ;  it  was  ordered  WUjto  have  It  de- 
that  new  leases  should  be  granted  for  an  additional  term  dismissed  with 
of  ten  years  from  that  time ;  and  that  upon  paying  a  fine  ^^^^ 
of  one  yearns  rent  within  ten  years  after  such  renewal, 
they  should  be  renewable  ever  after. 

This  order  had  several  times  after  it  had  passed  been  [  347  ] 
debated  and  attempted  to  be  rescinded,  but  inefiectually; 
and  the  above  lease  had  been  renewed  under  it  ever  since, 
up  to  the  year  1739 ;  each  lease  containing  a  covenant 
from  the  company,  that  at  any  time  before  ten  years 
were  expired,  they  would,  on  request  and  payment  or  ten- 
der of  the  sum  of  £3y  execute  another  lease  for  twenty- 
<»e  years,  with  like  reservation  and  covenants  as  in  the 
present  lease. 

In  the  year  1749  the  corporation  refrised  to  renew,  and 
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1759.  the  original  bill  was  brought  by  the  representatives  of 

Rbdshaw      Jennings  to  have  a  renewal  of  a  lease,  dated  the  13th  of 

V.  Juncy  1739)  pursuant  to  the  covenant.     The  cross  bill 

Ije  Governor    prayed  to  be  relieved  against  the  covenant  of  renewal,  and 

the  Bedford    ^^^  ^^  ^^"^^  might  be  declared  invalid  and  of  no  fince, 

Lbybl.        as  having  been  obtained  by  improper  means,  and  for  an 

injunction.     It  was  proved  that  the  annual  value  of  the 

devised  premises  was  above  ^120. 

Mr.  Perrot  and  Mr.  Coxe  for  the  plaintiffs  in  the  ori- 
ginal bill. 

The  Attwney^-Generaly  the  SolicUar-Generalj  and  Mr. 
WUbraham^  for  the  company. 

The  Lard  Keeper. 

The  original  Inll  in  this  case  was  brought  to  have  a 
specific  performance  of  a  covenant  for  the  r^iewal  of  a 
leasehold  estate,  value  near  <f  130  per  ann,y  at  a  fine  of 
£3y  by  an  addition  of  ten  years.  The  lease  was  (KJgiaaDy 
made  by  the  corporation  of  the  Bedford  Leoel  to  Bfr. 
Jennings^  whose  interest  the  plaintiff  cUms  in  a  coane 
of  representation. 

The  introduction  of  the  covenant  was  by  a  represeat- 
ation  of  Mr.  Jennings j  that  a  term  of  twenty-^ne  yean, 
granted  to  him  in  1672,  three  years  of  which  were  then 
expired  (1675),  would  not  answer  the  expenses  to  whidi 
the  lessees  had  been  put,  and  were  liable  to,  in  defendii^ 
[  348  ]  suits  for  preserving  the  rights  of  the  corporation.  It  does 
not  appear  to  me  that  any  such  suits  had  been  faron^ 
against  the  lessees.  I  do  not  well  understand  how  sndi 
suits  could  have  been  brought,  unless  it  were  upon  die 
right  to  the  fisheries.  The  acting  part  of  the  corpcmitioii, 
however,  recognice  the  truth  of  their  member^s  represent- 
ation, and  immediately  give  an  additional  term  of  toa 
years,  with  a  covenant  to  renew  firom  time  to  time  to  make 
up  the  residue  of  the  terms.    In  pursuance  of  this  co> 
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Redshaw 

V. 

The  Oovernor 


▼enant,  this  lease  has,  with  many  others,  been  renewed  on  1759. 

the  expiration  of  ten  years,  and  filled  up  to  twenty-one  till 
the  year  17^9,  ^hen  the  corporation  refused ;  and  this 
hill  was  brought  for  a  specific  performance. 

Let  us  consider  the  exact  state  of  this  case.  First,  ^^  Bbotobd 
The  premises,  consisting  of  feedings  and  fisheries,  are  of  Lbvbi*. 
the  annual  value  of  <jfl20  or  <jfl30:  the  rent  is  £3y  the 
fine  £3,  being  one  year's  rent.  Secondly,  Who  are  the 
parties  ?  The  grantors  are  a  select  part  of  the  corpora- 
tion: the  grantees  are  members  of  that  select  body.  What 
is  the  consideration  or  price  of  this  renewable  perpetuity  ? 
No  onerous  services  on  the  part  of  the  lessee :  no  money 
advanced :  no  improvement  either  stipulated  or  actually 
made. 

Why  then,  this  agreement,  if  it  be  construed  in  the 
sense  contended  for  as  an  agreement  for  a  perpetual  re- 
newal, was  improvident,  absurd,  and  unequal ;  so  hard 
and  injurious,  that  the  covenantor  grants  away  above 
<f  100  per  arm,  in  lieu  of  £3  per  ann.,  and  £3  once  in 
ten  years.  How  can  this  court  decree  a  specific  perform- 
ance of  it  (a)? 


(a)  Lord  Thurlofo,  in  the 
cases  of  Rees  v.  Dacre,  ciL  9 
Ves.  332,  and  Tritton  t.  Foote, 
2  Bro.  C.  C.  636,  2  Cox,  174, 
strongly  expressed  his  disap- 
probation of  *  covenants  for 
perpetual  renewal,  as  being  of 
sHcli  a  nature,  as  a  court  of 
equity  ought  not  to  execute. 
See  also  Hyde  v.  Skynner,  2 
P.  W.  196.  Russdl  v.  Dar^ 
winy  2  Bro.  C.  C.  639.  fi. 

Lord  Eldon  has,  however, 
{WUlan  V.   WUlan,  inf)  ex- 


pressly disavowed  the  doctrine 
of  Lord  Thurhfv.  The  law 
upon  this  point  appears  now 
to  be  settled,  as  follows :  The 
Court  will  lean  against  con- 
struing a  covenant  to  be  for  a 
perpetual  renewal ;  but,  if  it 
clearly  appear  to  be  so,  it 
must  be  specifically  executed; 
it  will  not,  however,  be  infer- 
red from  a  general  provision, 
for  a  renewal  with  similar  co- 
venants ;  and  the  construction 
of  such  a  covenant  is  the  same 


[  ♦340  ] 
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1759.  Qj^  ^i^Q  other  hand,  if  the  first  order  and  the  agreement 

Rbdshaw       ^^  ^^^  ^  ^^  taken  in  the  sepse  of  a  perpetual  renewal, 

*but  only  for  so  many  as  were  necessary  to  exhaust  die 


V. 


andCom^^^f  ^^  ^"*  terms  of  twenty-one  years,  then  the  whole  series 
die  Bbdfobo    have  proceeded  on  mistakes ;  for  it  does  not  appear  that 


Level. 
[  ♦350  ] 


this  agreement  was  ever  confirmed  after  a  disallowance  of 


in  equity  and  at  law^  and 
ought  not  (as  was  permitted 
in  Cooke  v.  Booth,  inf.)  to  be 
affected  by  the  previous  acts 
of  the  parties.  Bridges  v. 
Hitchcock,  5  Bro.  P.C.Ed. 
Toml.  6.  BeUworth  v.  The 
Dean  and  Chapter  of  St. 
Pauts,  SeL  Ca.  m  Ch.  66. 

2  Eq.  Ab.  26.,  and  more  fully 
reported  1  Harg.  Jurid.  Arg. 
428.     Fumival  v.  Crewe,  3 

^Atk.  83.  Cooke  v.  Booth, 
Cowp,  819.  Bayley  v.  Cor^ 
poration  of  Leominster,  3  Bro, 
C.  C.  529.  Rawstone  v. 
Bentley,  2  Bro.  C.  C.  415. 
Baynham  v.  Guy's  Hospital, 

3  Ves.  295.  Moore  v.  Foley, 
6  Ves.  232.  Iggulden  v.  May, 
9  Ves.  325.  7  East,  237-  2 
N.  R.  449.  City  of  London 
V.  Mitford,  14  Ves.  50.  fVat^ 
son  V.  Hemsworth  Hospital, 
ih.  324.  fFi//a;t  v.  WiUan, 
16  Fei.  72.  Bowling  v. 
Ml//,  1  3fa(f.  Rep.  548.  See 
also  Mr.  ^Hargrave's  very 
elaborate  argument  for  the 
Earl  of  Inchiquin,  1  Harg. 


Jurid.  Arg.  41 1  ^  and  the 
which  are  there  cited. 

See  the  cases  (which  arose 
in  Ireland,  and  occasioned  the 
Irish  Tenantry  Act,   19  and 
20  Geo.  3.  c.  30.)  as  to  the 
forfeiture  of  the  right  of  re- 
newal  by  the  laches  of  the 
tenant^    ONeil  v.  Jones,  1 
Ridgw.  170.  Kdne  v.  Amtf- 
ton,    ib.    180.      Baieman  t. 
Murray,  ih.  187.      Bfnfle  1. 
Lysaght,    ib.  384.    &  Fern. 
8c  Scriv.  135.     Magrath  t. 
Lord  Muskerry,   ib.  166,  & 
1   Ridg.  P.  C.  463.  and  the 
construction  put    upon  that 
act.      Jackson  v.  Saunders, 
1  Sch.  &  Lef.  447.    Affiimed 
in  D.  P.  2  Dow.  P.  C.  437. 
Lennon  v.  Napper,  2  Sck.  8t 
Lef.  628.    Magrane  v.  ilrdU 
60^,  1  Doip.  P.  C.  109.   Eiil 
of  Mountnorris  v.    ^FAtfo;,  S 
Dow.  F.  C.  459.    J^ea/tii^  t. 
Sparrow,  1  ^a.  &  Be.  367* 
Barrett  v.   Burke,    5  Dm. 
P.  C.  1.    Jessopp  V.  Xtii^»  S 
Ba.   &  Be.  81.    BarreU  r. 
Pearson,  ib.  189. 
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tbe  objections  to  it.  ^  I  must  therefore  for  these  reasons  1759. 

dismiss  the  original  bill  without  costs.  Redshaw 

As  for  the  cross  bill,  there  seems  to  be  no  colour  for  t^. 

supporting  it,  or  bringing  it.     There  appears  no  fraud    Ine  Governor 
upon  the  corporation  in  any  one  renewal  of  these  leases    ^^  Bjsdford 
in  which  the  covenant  has  been  severally  repeated,  and        LbvbIi. 
therefore  as  a  corporate  body  they  have  no  reason  to 
complain.     They  had  notice  that  the  covenant  was  ob- 
jected to,  yet  persisted  in  repeating  it ;  and  if  any  of  the 
Biembers  were  injured  by  it,  they  should  have  made  a 
case  against  the  select  body  of  the  corporation,  and  have 
sought  a  satisfaction  agidnst  that  select  body  for  a  breach 
of  trust. 

Though  I  see  no  equity  to  decree  this  agreement  in 
specie,  yet  I  see  no  reason  to  say  that  it  was  obtained 
fraudulently;  and  therefore  I  must  leave  the  pUntifis  to 
make  what  use  they  can  of  it  at  law,  and  the  cross  bill 
must  accordingly  be  dismissed  with  costs  (a). 


(a)  "  There  are  many  cases 
in  which  the  court  will  not 
disturb  an  agreement  that 
has  been  executed^  though  it 
would  have  refused  to  carry 
that  agreement  into  execu- 
tion :  and  there  are  also  many 
cases  upon  the  other  pointy 
where  refusing  to  execute  an 
agreement^  it  will  leave  the 
party  to  make  the  most  of  it 
at  law ;  and  there  is  a  third 
class  of  cases  in  which  the 
coortj  refusing  to  carry  the 
agreement     into    execution. 


would  not  stand  neuter,  but 
would  order  it  to  be  delivered 
up."  Per  Lord  Eldon,  in 
Willan  V.  JFUlan,  16  Ves.  83. 
and  vid.  Twining  v.  Morrice, 
2  Bro.  C.  C.  325.  CalverUy 
V.  WilUamt,  1  Ves.  jun.  213. 
Marquis  of  Tofonshend  v. 
Stangroom,  6  Fes.  328.  Ex 
parte  Lacey,  ib*  629.  While 
V,  Damon,  7  Ves  32.  Mori" 
lock  V.  BuUer,  10  Fes.  S92. 
Mason  v.  Armiiagey  13  Fes. 
25. 


VOL.  I. 
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1758. 

»2d&»dJune.  HOWOBTH  «.  DEEM. 

ciU  nom,  H<h 
worth  V.  Powell f 

Sugd.  V.  &  P,  {Reg,  Lib.  a.  1757-  fol.  571) 

434.  626. 

Where  a  mother       Bv  articles  bearing  date  the  Ist  of  August^  167*,  pw- 

for  Ufefwith  re-    ^^^^  *^  ^^^  marriage  of  Thomas  Howorth  and  Ifary 

mainder  to  her  Masters^  and  made  between  Susannah  Howorth  and 
80D  in  fee,  who  »^  »    i  i»  ^  j  yy    » 

was  under  age,      Thomas  Howorth^  her  son,  of  the  one  part,  and  Herbert 

covenanted,  on  Masters  and  MarVy  his  daughter,  of  the  other,  die 
his  mamage,  i  *•     i         «i»       *    » 

that  they  would    said  Susannah  Howorth  covenanted  for  herself  and  die 

settle,  within       ^^  Thomas  Howorth,  that  they  would,  within  two  yean, 

two  years,  an 

estate  on  the  settle  certain  premises  in  Radnorshire,  and  also  the  yearij 
miri^^  buf  ^  sum  of  .f  50  per  ann.  on  the  said  Thomas  Hawarih  and 
for  a  specific  per-  his  intended  wife,  for  their  maintenance.     And  lecttoif 

creeing  a  smct  ^^^^  ^^^^y  ^^^  seised  in  fee  of  the  manor  of  WhUehouse, 
settlement,  dis-    of  the  yearly  value  of  ,£^200;  they  covenanted  that  they 

missed:  and  even  .     . 

if  it  had  appeared  would,  within  two  years,  at  the  request  of  the  said  Her- 

Uiat  there  had      f,^  Masters,  convey  the  same  to  the  use  of  the  sttd 

been  a  sumaent  •' 

covenant  for  that  Susannah  Howorth  for  life;  and  if  the  said  Thomas 

fe^^of^tuoe*'  ^^^^^^9  ^^  J^^^  his  intended  wife,  survived  the  said 

having  elapsed,  Susannah  Howorth,  that  so  much  should  be  charged  an 

parties  having  ^^  ^*^^  manor  of  Whitehouse  as  would  make  the  stid 

asserted  their  Mary\  jointure  0^200  per  ann, :  and  then  that  all  the 

would  not  have  ^^  lands  should  be  settled  to  the  heirs  male  between 

interfered.  ^},gn[j .  ^^d  for  want  of  such  issue,  to  the  heir  male  of  the 

Covenant  in  a       . ,  ^,  -.  ,  ^ 

marriage  settle-    saig  Thomas  Howorth  for  ever. 

hiXS^IhSt  ^^^  marriage  was  accordingly  had :  and  the  pedigree 

withm  one  year,   of  the  family  is  as  follows: 

execute,  he  being 

then  under  age,  does  not  shew  such  an  interest  in  him,  as  to  put  a  purchaser 

upon  inquiry. 

Proof  of  constructive  notice  by  one  witness,  not  sufficient  against  a  positive 
denial  of  notice  by  the  answer. 
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Stuannah  Haworth  1759. 


v. 
Dssic. 


Thomas  Howorthj=^  Mary  Masters,  Howorth 

ob.  1711.  I       ob.  1739. 

Herbert  Howorth,=  Margaret  Lutley,        Thomas, 


ob.  1728. 


I 
Thomas^ 

the  plaintiff. 


Herbert,  ob.  s.  p.  1754.    Bartholomew,  Five  daughters, 

ob.  s.  p.  before  the  present  de- 

his  brother  fendants. 
Herbert. 

Thomas  Howorth  afterwards  sold  the  Radnorshire  estate. 
By  indentures,  bearing  date  the  28th  otAitgtist,  1695, 
made  between  Herbert  Masters,  Susannah  Howorth, 
Thomas  Howorth,  and  Mary  his  wife,  and  Herbert 
Howorth,  and  Margaret  his  wife,  of  the  one  part,  and 
Philip  and  Bartholomew  Lutley  of  the  other  part,  recit- 
ing, that  a  marriage  had  been  lately  solemnized  between 
the  said  Herbert  Howorth  and  Margaret  his  wife,  and 
that  Susannah  being  entitled  to  the  premises  for  Ufe  for 
her  jointure,  in  consideration  of  a  portion  of  <jf  1500  paid 
to  the  said  Herbert  Howorth,  the  said  Susannah  Ho^ 
worth,  Thomas  and  Mary  Howorth,  Herbert  and  Mar^ 
garet  Howorth,  and  Herbert  Masters,  convey  the  White- 
house  estate  to  the  said  Susannah  Howorth  for  life ; 
remainder  to  the  said  Thomas  and  Mary  Howorth  suc- 
cessively for  life;  remainder  to  Herbert  Howorth  for 
life,  with  remainder  to  the  first  and  other  sons  of  that 
marriage;  remainder  to  trustees  to  raise  portions  for 
younger  children;  remainder  to  Herbert  Howorth  in 
tail  male,  with  remainder  to  the  right  heirs  of  Thomas 
H&w&rth.  Herbert  Howorth  not  being  of  age,  there 
was  a  covenant  in  the  settlement  from  Thomas  Howorth, 
that  Herbert  Howorth  should,  within  one  year,  execute 
this  conveyance^  with  covenants  for  further  assurance. 

A  a2 


363  CASES  IN  CHANCERY- 

1759-  At  the  foot  of  the  above  settlement  it  was  expressed  to 

|j  ^^^"^  be  ^^  sealed  and  deUvered  in  pursuance  of  articles  befine 

t^.  namage.^ 

I>xBM«  Herbert  J  the  son  of  the  last-mentioned  marriage^  in 

1736,  levied  a  fine,  and  suffered  a  recovery,  and  made 

several  mortgages  of  the  premises. 

This  was  a  bill  brought  by  the  grandson  of  the  first 
Thomas  Hotcorth,  by  Thomas  Howcrth  his  second  son, 
to  have  an  execution  of  tiie  articles  of  1674,  and  an  ac- 
count of  the  rents  and  profits  from  tiie  death  of  Herbert 
ml746. 

It  was  contended  for  the  plaintiff,  that  tiie  articles  of 
I674  gave  an  estate  for  life  to  Thomas^  with  remainder 
to  his  first  and  other  sons  in  tail,  according  to  Trevor  t. 
TVeuor,  1  P.  W.  622.  West  v.  Errissey,  2  P.  IT.  349i 
and  Jonea  v.  Lawton^  1  £q.  Ab.  392,  &c.  It  was  alio 
attempted  to  affect  the  mortgagees  with  constmcthre 
notice,  on  the  ground  that  the  covenant  for  Herbert  the 
infant  to  convey,  imported  notice  of  his  being  sdsed  of 
a  particular  estate,  under  the  articles  of  1674;  and  to 
affect  Manael  Powell^  who  had  been  the  agent  of  Un. 
WiUingtofiy  one  of  the  mortgagees,  and  was  himself  also 
a  mortgagee,  with  actual  notice,  in  consequence  of  hb 
having  applied  to  Mary,  the  widow  of  Thomas  Howor&y 
to  join  in  the  fine  and  recovery.  They  all  denied  notice. 
It  was  also  contended,  that  the  recovery  was  void  bt 
want  of  a  tenant  to  the  praecipe,  Mary  being  then  in  pos- 
session, and  having  an  estate  for  Ufe,  and  that  the  fine 
was  bad. 

The Solicitor-Generaly  and  Mr.  Perroty  for  the  plaintiff. 

The  Attorney-General y  Mr.  WUbrahamy  Mr.  JJcS, 
and  Mr.  Comyn,  for  the  different  defendants. 

The  Lord  Eeefeb. 
This  bill  is  brought  to  have  an  agreement,  made  on 
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the  marriage  of  Thomas  Howcrth  in  1674,  now  eighty-  115Q. 

four  years  since,  carried  into  execution,  and  thereby  to      Howobtm 
*haye  a  settlement  made  in  1695,  now  sixty-three  years  v 

ago,  and  which  has  prevailed  ever  since,  defeated;  to-        Bbm«« 
gether  with  several  mortgages  made  twenty-two  years      i  *^^  J 
once,  in  (^position  to  the  plaintiflrs  title. 

And  it  is  upon  this  supposed  case:  that  the  owner  of 
these  lands  agreed  to  settle  them  in  1674  upon  the  first 
and  other  sons  of  Thomas  Howorth  in  tail  male;  that  in 
1745,  the  first  and  other  sons  of  Thomas  died  without 
issue  male ;  and  that  the  equitable  title  of  the  plaintiff 
then  commenced,  and  that  he  is  now  entitled  to  have 
these  articles  carried  into  execution  against  the  heirs 
general  of  7%oma«,  and  against  those  general  heirs  as 
incumbrancers,  and  the  other  mortgagees  as  purchasers 
with  notice. 

The  case  is  endeavoured  to  be  made  out  by  articles 
which  are  produced,  dated  1674,  with  the  name  and  seal 
of  Thomas  Howorth  placed  and  subscribed  thereto ;  but 
on  the  fiu»  of  it,  it  is  only  a  covenant  from  Susairmahj  the 
mother  of  Thomas,  tenant  tor  her  Ufe,  with  the  father  of 
the  intended  wife  of  Thomas;  and  from  which  deed,  ap- 
plied to  the  transaction,  it  appears  that  Thomas  was  an 
infiint,  and  neither  did  nor  could  covenant  by  that  deed, 
therefore  she  covenants  for  herself  and  Thomas j  &c.  to 
settle,  within  two  years,  an  estate  in  Radnorshire^  and 
£60  per  arm,  out  of  WhitehousCy  on  Thomas  and  his 
intended  wife  for  their  maintenance;  and  in  case  the  in- 
i^ided  wife  survived  Susannah j  as  much  as  would  mdce 
the  Radnorshire  estate  ^200  fer  ami.;  and  subject 
thereto,  all  the  lands  to  the  heirs  male  between  them; 
and  for  want  of  such  issue,  to  the  heir  male  of  Thomas 
for  ever.  This,  the  plaintiff's  counsel  contend,  would 
have  been  a  settlement  to  the  first  and'  other  sons  of 


\ 
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1759.  Thomas^  and  that  they  are  now  entided  to  a  specific 

Ho'^TH      Perf<»™«ce(«)- 

V.  *But  before  they  can  obtain  a  specific  perfiinnance,  itii 

Drem.         necessary,  as  a  fundamental,  to  shew  a  pkin  covenant  by 
[  *355  ]       ^  owner  of  the  estate.     It  is  matter  of  diacretiaii  in  the 

court,  upon  a  covenant  and  the  drcumfttances,  to  decne 
a  specific  performance;  but  it  is  an  absurdiqr  to  ask  it 
where  there  is  no  covenant  at  aU. 

I  will  suppose,  contrary  to  the  articles,  fi>r  the  sake  of 
argument,  that  the  covenant  of  Susannah^  aa  owner  of 
the  estate,  imported  an  agreement  that  the  estate  should 
be  settled  on  the  first  and  other  sons  of  Thomtxs;  yet  I 
should  not  think  myself  at  liberty  to  dearee  it  at  this  dis- 
tance of  time,  when  all  the  family  have  abandoned  it,  and 
the  plaintiff  himself  has  never  claimed  it,  till  the  filiag 
of  this  bill ;  the  father  of  the  wife  never  pursued  it; 
Thomas  enjoyed  the  estate  in  opposition  to  it ;  sdd  the 
Radnorshire  estate,  and  made  a  settlemait  in  1696  in- 
consistent with  the  articles.  Mary,  who  was  to  have  the 
Radnorshire  estate,  and  a  rent  charge  out  of  Wkiiekomss, 
to  make  her  jointure  £200  per  ann.y  never  vindicates 
her  right  to  it,  but  contents  herself  with  WkUehousSy 
which  she  let  for  «f  100  per  ann.,  though  she  had  then 
the  articles  in  her  custody. 

Suppose  the  articles  were  valid,  and  were  to  be  inlcr- 
peted  in  the  manner  which  the  plaintiff ''s  counsel  con- 
tend for,  yet  Herbertj  who  suffered  the.  recovery,  was 
tenant  in  tail.  He  could  suffer  a  recovery  in  equity;  fir 
in  this  court,  the  estate  made  to  Mary  in  1695  was  vaid, 
and  the  recovery  with  double  voucher  would  bar  the 
estate  taiL 

(a)  Upon  this  point,  see  CordweU  v.  Mackriii,  post  Vol 
11.  344. 
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With  regard  to  the  incumbrancers,  I  am  of  opinion 
that  there  b  no  sufficient  notice.  The  evidence  of  notice 
ia,  that  there  is  a  covenant  in  the  settlement  of  1695  that 
Herbert  shall,  within  one  year,  execute  the  settlement. 
It  is  argued,  that  that  shews  an  interest  in  the  estate  in 
him ;  that  they  should  have  inquired  what  that  interest 
was,  and  it  would  have  led  them  to  a  knowledge  of  the 
articles.  This  might  have  had  some  colour  if  Herbert 
had  been  of  maturity;  but  it  was  a  covenant  necessary  to 
make  him  a  party  to  the  settlement,  therefore  I  think 
that  circumstance  does  not  prove  notice  (a). 

With  regard  to  the  notice  to  Mansel  Powell^  I  hold 
it  equally  insufficient.  Mansel  has  denied  notice,  and  so 
have  the  mortgagees.  There  is  but  one  witness  who 
proves  constructive  notice ;  but  had  it  been  actual  notice, 
one  witness  is  not  sufficient  (6). 

Bill  dismissed. 


(a)  Any  thing  which  is  snf- 
iieient  to  put  a  purchaser 
upon  an  inquiry,  is  good  no- 
'.tice ;  asy  where  a  title  cannot 
be  made  out  but  by  a  deed, 
which,  whether  by  descrip- 
tion of  the  parties,  recital,  or 
otherwise,  leads  to  another 
&ct,  he  will  be  deemed  conu- 
sant of  that  fsiCt :  so  if  he  has 
notice  of  a  deed,  he  will  be 
bound  by  all  its  contents :  so 
notice  that  part  of  an  estate 
is  in  the  possession  of  a  ten- 
ant, is  notice  of  a  lease.  Sur- 
man  v.  Barlow,  post.  Vol.  II. 
167.  Sheldon  v.  Cox,  ib.  224. 
Coppin  V.  Femyhough,  2  Bro. 
C.  C.  291.  Plumb  V.  Flmtt,  2 


Anst.  438.  Taylor  v.  Stibbert, 
2  Ves.  jun.  437-  HamUion  v. 
Royse,  2  Sch.  &  Lef.  326. 
Crqfton  v.  Ormsby,  ib.  699. 
HiU  V.  Simpson,  7  ^«-  170. 
Hiern  v.  MUl,  13  Fes.  120. 
HaU  v.  Smith,  14  Fes.  426. 
Daniels  v.  Davison,  16  Ves. 
249,  &  17  yes.  433.  Eyre 
V.  Dolphin,  2  Ba.  &  Be.  301. 
Dunbar  v.  Tredennick,ib.Sl9. 
Allen  v.  Anthony,  1  Meriv. 
282.  Toulmin  v.  Steere,  3 
Meriv.  210.  Taylor  v.  Baker, 
1  Daniel,  80.  Burnell  v. 
Brown,  1  J.  &  W.  168;  and 
see  Sugd.  Vend.  &  Purch. 
623,  ei  seq. 

(6)  "  If  a  defendant  posi- 


1759. 

HOWOBTH 
V. 

Deem. 
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HOWORTH 

V. 


1759.          lively  denies  notice,  and  one  of  credit  to  the  latter."  Per 

witness  is  only  produced  to  Lord  jEUom.    Evans  r.  Bkk- 

the  fact  of  notice,  a  court  of  mil,  6  Fes.  185.  ei  vide  Pea»- 

Dekm.          equity  will  place  as  much  re*  her  v.  Mathers,  1  Bra.  C  C 

liance  on   the  conscience  of  52.  Lord  Cranstown  r.  J^km- 

the  defendant,  as  on  the  tes-  son,  3  Fes.  170.    The  Ead 

timony  of  a  single  witness,  India  Company  r.  Donald,  9 

without  some   circumstances  Fes.  275.    Felling  v.  ArwaU 

attaching  a  superior  degree  age,  12  Fes.  80. 

[367] 

95th  and  87th 
June. 

S.  C.  WESTLEY  e.  CLARKE. 

CW«P.fF.89.tl. 

syf^.         <^<^-  ^^'  ^•«-  ^""-  ^759.) . 

Where  testator  Matthew  Smith^  by  his  will,  dated  27th  Mayy  lj6Sf 
Sf  ell^S?**  bequeathed  to  the  plamtiffs  two  legacies  of  £9dO  and 
diould  not  be  <f  100  each,  and  left  the  residue  of  bis  personal  estate  to 
other's  acts,  one   ^^^  widow ;  and  appointed  the  defendants,  Clarke^  BeUs, 

of  them,  who  imc[  Thompson^  his  executors,  with  a  special  proviao  that 
was  m  good  ^,.  111  11.,  i«^  » 

creditatthetime,  one  of  his  executors  should  not  be  liable  for  the  acts  of 

having  called  in  ^i^^  ^^^j.  y^^^  ^^y  ^^^  fo^  jjjg  ^^^  ^^  -j^g  teatalor 
a  mortgage,  and  "^ 

received  the         died  the  22d  Jtme^  1755. 

?3thtign.  ^^  ®^  ^^  ^^^'  ^  *®  amount  of  ^600,  was  at  the 
ment  to  his  co-  time  of  his  death  out  on  mortgage.  On  the  29th  of  April, 
^^te^  and  ^^^y  Thompson j  who  was  an  attorney,  called  in  the 
sign  a  receipt!  mortgage  and  received  the  money,  and  the  same  day  sent 
part  of  the  money  found  his  clerk  to  his  co-executors,  with  a  particular  rs> 
^?ome  to  their  q^ggt  that  they  would  execute  the  assignment,  and  sign 
should  not  be  the  receipt,  which  they  accordingly  did.  On  the  27th  of 
answerable.  June,  Vj56j  Thompson  became  a  bankrupt  without  hav- 

ing  accounted  for  the  <f  600  which  he  had  received ;  and 
the  plaintiffs,  the  legatees,  filed  this  bill  to  charge  the  co- 
executors  with  the  money  so  received  by  Thompson. 
It  WAS  in  proof  in  the  cause  that  Thompson  was  much 
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in  the  confidence  of  the  testator,  for  whom  he  acted  as  at- 
torney; that  he  was  in  good  credit  at  the  time  the  jP600 
was  paid  to  him,  and  contmued  so  till  within  five  weeks 
of  his  bankruptcy. 

The  SoKcUar-General  and  Mr.  Perrot  for  the  plain- 


The  defendants,  the  executors,  have  joined  in  the  as- 
signment of  the  mortgage,  and  a  receipt  for  the  mortgage 
monqr»  when  it  was  not  necessary,  and  have  thereby  made 
it  their  own  act  The  difierence  between  them  and  trus- 
tees is  firmly  established ;  the  latter  are  necessary  parties 
to  every  act,  and  therefore  when  they  join,  are  only  liable 
to  account  for  so  much  as  they  have  actually  received. 
Toumley  v.  ChalenoTj  Cro.  Car.  312.  Bridg.  36.,  where 
it  is  also  said,  that  it  is  the  fault  of  the  creator  of  the 
trust,  if  he  create  an  insufiicient  trustee.  In  Felhwa  v. 
Miichellj  1  P.  W.  81.  2  Vem.  504.  515,  two  trustees, 
each  had  received  a  moiety,  held  that  each  should  only 
be  liable  for  what  he  had  himself  received.  Again,  in 
Murrell  v.  CoXy  2  Vem,  570,  executors  joined  in  receiv- 
ing money :  the  court  held  they  were  both  answerable  for 
the  whole,  and  remarked  that  the  case  of  executors  differed 
from  that  of  trustees.  Fellows  v.  Mitchell  was  reheard, 
upon  a  suggestion  that  the  last-mentioned  case  was  con- 
trary to  it;  but  Lord  Cowper  adhered  to  his  former 
o^nion,  and  maintained  the  distinction  between  executors 
and  trustees.  In  Churchill  v.  HobsoUf  1  P^  W.  241,  in- 
deed, where  two  executors  joined^  and  only  one  received. 
Lord  Harcourt  made  a  distinction  between  the  case  of  a 
creditor  and  a  legatee,  but  it  was  afterwards  overruled. 
As  to  the  clause  that  they  should  be  charged  for  the  acts 
of  each  other,  no  argument  can  be  founded  on  that.  The 
execution  and  signing  of  the  receipt  was  their  own  act,  and 
vc  only  seek  to  charge  them  in  respect  of  it. 


1759. 

Westlby 

Clabkb. 


[368] 
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1760-  The  Attomey-Gmeral  and  Mr.  Wilbraham  for  the  de- 

t;.  The  distinctions  between  the  cases  of  executors  and 

CiiABKB.  trustees  are  not  very  solid :  substantial  justice  most  be 
the  same  in  both.  In  the  case  of  ChurchUlY.  Hobmmj 
the  court  took  hold  of  a  very  slight  circumstance  to  get 
rid  of  the  rule :  here  the  circumstances  are  much  stronger. 
Tlie  money  was  paid  to  Thompson  in  discharge  of  the 
mortgage.  On  payment  of  the  money,  the  lien  cm  the 
[  359  ]  estate  was  transferred,  and  the  debt,  discharged.  The 
subsequent  joining  pf  the  other,executors  was  not  neces- 
sary to  the  effectuating  the  transfer  of  that  li^i,  and 
merely  transferred  the  1^^  estate :  they  never  for  a  mo- 
ment had  any  control  over  the  money. 

The  Lord  Keeper. 

a7th  June.  This  bill  is  brought  by  a  legatee  to  charge  two  ezeco- 

tors  with  assets  not  actually  received  by  theiPy  but  tat 
which  they  had  given  a  receipt;  and  by  that,  as  the 
plaintiffs  insist,  made  themselves  liable  for  the  actual  re- 
ceipt of  the  money  by  the  third :  and  the  daim  is  founded 
on  this — ^That  it  is  a  general  rule  in  this  court,  that  if  exp 
^ecutors  join  in  a  receipt,  they  make  themselves  all  liabk 
in  9oUdOf  because  it  is  an  unnecessary  act,-  as  each  exeoft- 
tor  has  an  absolute  power  over  the  personal  assets  and 
rights  of  the  testator.  And  that  the  contrary  rule  holds 
with  respect. to  trustees ;  that  they  are  not  answerable  fiir 
joint  receipts  each  in  soUdo,  but  only  in  proportioD  to 
what  they  actually  receive. 

But  though  there  are  distinctions  in  the  bodes  concern- 
ing the  acts  of  trustees  and  those  of  executors,  accoi^i^g 
to  the  cases  cited  for  that  purpose,  yet  those  distincriffPf 
seem  not  to  be  taken  with  precision,  sufficient  to  establish 
a  general  rule ;  for  a  joint  receipt  will  charge  trustees  m 


CASES  IN  CHANCERY.  369 

•o&fe  each,  if  there  is  no  other  proof  of  the  receipt  of  the  1769- 

money.    As,  if  a  mortgage  is  devised  in  trust  to  three      w^I^sy 

Irwtees,  and  the  mortgagor,  with  his  witness,  meets  them  v, 

to  pay  it  off;  the  money  i;  laid  on  the  table,  and  the       Clarke. 

mortgagor  having  obtained  a  reconveyance  and  receipt 

for  his  money,  withdraws,  each  trustee  is  answerable  in 

soiido.    On  the  contrary,  in  the  case  of  Chu/rchiU  v.  Hob- 

son,  executors  gave  a  joint  receipt,  only  one  was  held 

Gable.    And  this  authority,  which  is  not  an  exception  of 

any  particular  case,  but  an  exception  grounded  on  circum-       [  360  ] 

stances,  shews  there  is  no  such  rule. 

So  that  the  rule  seems  to  amount  to  no  more  than  that 
a  joint  receipt  given  by  executors  is  a  stronger  proof  that 
they  actually  joined  in  the  receipt,  because  generally  they 
have  no  occasion  to  join  for  conformity. 

But  if  it  appears  plainly  that  one  executor  only  re- 
oeived,  and  discharged  the  estate  indebted,  and  assigned 
the  security,  and  the  others  joined  afterwards  without  any 
feason^  and  without  being  in  a  capacity  to  control  the  act 
of  their  co-executor,  either  1;»efore  or  after  that  act  was 
done,  what  grounds  has  any  court  in  ccmscience  to  charge 
liim  ?  Equity  arises  out  of  a  modification  of  acts,  where 
a  very  minute  circumstance  may  make  a  case  equitable  or 
iniquitous.  And  though  former  authorities  may  and 
ought  to  bind  the  determination  of  subsequent  cases  with 
vespect  to  rights,  as  in  the  right  of  curtesy  or  dower ;  yet 
there  can  be  no  rule  for  the  future  determination  of  this 
court,  concerning  the  acts  of  men. 

But  this  case  is  stronger.  The  testator  might  direct 
the  condition  of  his  executors  so  as  not  to  be  questioned 
by  his  volunteers.  The  proviso,  therefore,  that  one  ex- 
ecutor shall  not  be  answerable  for  the  acts  of  another, 
though  not  very  frequent  in  wills,  is  a  good  proviso  be- 
tween executors  and  legatees  who  take  under  the  same 
will :  here  was  an  actual  receipt  by  Thompaon,  and  a  re- 
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1759.         c^t  given  by  bim.    The  cMoly  act  tlist  aflBscted  the  assets 

m^^"^  was  the  first  that  discharged  the  debt ;  and,  acoordi]:^  to 

V,  the  sense  of  the  bar,  transferred  the  legal  estate.    Then 

CvABXB.       f^at  they  are  not  to  answer  for,  and  the  second  is  nuga- 

gatory  (o). 

I  am  therefore  of  opnion  that  Clarke  and  BeUs  are 
not  liable  to  make  good  this  £G00  reodved  by  7%oaip- 
9on{b). 

(a)  See  Lord  RedesdaU^u    cues,  with  the  abore  exoep* 
with  referenee  to    tion,  have  firmly  re-estaUidi- 


this  drcumstanoe^  and  his  ge-  ed  it.  Sadler  t.  Hobks,  2Bro> 

neral  oomments  on  the  case^  2  C.C.  114  ScwrfiMr.  Hcma^ 

Sch.  and  Lef.  2^  3Bro.C.C.94.     Baomr. 

{h)  The  old  rule  as  to  the  Bacm,&Fei.2Si.   Ckamben 

distinction   between  the  re-  y^Jdimckm,  7  f^e$.  197«  Briet 

ceipt  of  tmstees  and  execa-  v.Siokes,!!  Fer.393L  Ltmg' 

tors  was  much  shaken  by  the  Jbrd  t.   Gatcoigne,  ift.  S33L 

(^    361    ]       opinion    expressed  by  Lord  Joy  t.  QnqsbeU,  1  SdL  aai 

Harcourt,    in    CkurchUl  y.  Lef.Ml.    Bogle r.  Bldke,% 

Hobson,  and  the  decision  of  Sck.  and  Ltf*  S31.   Crotsr  ▼. 

the  present  case,  which  was  Smith,  7  East,  246L    Inad 

expressly  approved  of  by  Lord  Skipbrook  v.  Lord  fiMctti- 

Alvanley,  in  Hovey  v.  Blake^  brook,  16  Vet.  41J7»    Ihe  aa- 

man,  4  Fes.  596.    To  these  thority,  however^  of  the  pm- 

may  be  added  the  observa-  sent   determination    (thoi^ 

tions  of  the  Lord  Keeper  in  somew^iat  doubted  by  Loid 

Harden  v.  Parsons,  ante,  W,  Thurlow,  2  Bra.  C.  C.  116.) 

148.    Lord  Eldon  has,  how-  has,  in  oonsequenoe  of  die 

ever,  repeatedly  expressed  his  particularity  of  its  drcmi- 

disapprobation  of  the  relaxa-  stances,  never  been  express^ 

don  of  that  rule  in  fiftvour  of  denied, 
executors ;    and    subsequent 


CASES  IN  CHANCERY.  361 


1759. 
80th  June. 

AUSTEN  V.  TAYLOR.  sd  July. 

S.C. 

{Reg.  Lib.  A.  175a  M  486.)  av/hm. 

Perryn,  MSS. 

The  Reverend  J(^n  Hohnatij  by  his  will,  bearing  Devise  of  land  to 
date  the  19th  of  Decemfter,  1766,  after  devismg  certain  HI^m^ 
lands  in  Northing  gave  and  devised  all  other  his  freehold  andsubject 
and  gavelkind  lands  whatsoever,  to  trustees  and  their  |^  j^  f^^  ]^.  r^ 
hdrs,  upon  the  trusts  following :  in  the  first  place,  to  nudnder  to  tru§- 
the  intent  and  purpose  that  his  four  sisters  should  seve-  &c. ;  r^ainder 
rally  and  respectively  receive  and  take  an  annuity  or  rent  *^  ^^HJ^  ^ 
diarge  of  ^80  per  annwnj  and  subject  thereto,  in  trust  remamder  to 
fat  the  plamtiff,  John  Austen,  and  his  assigns,  for  his  h****^^d1S* 
life,  *  without  impeachment  of  waste;  remainder  to  the  residue  of  testa- 
said  trustees  to  preserve  contingent  remainders ;  remain-  estateto'be  laid 

der  to  the  use  of  the  heirs  of  the  body  of  the  said  John  out  in  lan^  and 

.  •«  «)  'ii*  settled  to  the 

Austen ;  remamder  to  testators  own  nght  heirs.  game  uses*  held 

He  then,  after  giving  certain  pecuniary  legacies,  gave  that  J.  was 
-_  "■•■i  entitled  to  an 

the  residue  of  his  personal  estate  to  the  said  trustees,  in  estate  tail  in 

trust,  to  lay  out  the  same,  in  one  or  more  purchase  or  ^®  lands  to  be 

•'  ,       purchased, 

purchases  of  freehold  messuages,  &c.  of  an  estate  of  in- 
heritance in  fee-simple ;  which  said  premises  should  then  ^  -i 
after  remain,  continue,  and  be,  to,  for,  and  upon  such 
and  the  like  estate  or  estates,  uses,  trusts,  intents  and 
purposes,  and  under,  and  subject  to  the  like  charges, 
restrictions,  and  limitations,  as  were  by  him  before  de- 
vised, limited,  and  declared,  of  and  concerning  his  lands 
and  premises  last-before  devised,  or  as  near  thereto  as 
might  be,  and  the  deaths  of  persons  would  admit 

The  bill  prayed  an  account  of  the  personal  estate, 
that  the  surplus  might  be  invested,  and  the  will  esta- 
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blished,  and  the  plaintiff  be  let  into  possession.  The  only 
question  was,  whether  the  plaintiff  was  entitled  to  an 
estate  for  life,  or  in  tail,  in  the  lands  to  be  pmcbaaed. 

The  Attamey-GenertU  and  Mr.  Banner  tat  the 
plaintiff. 

The  question  for  the  determination  of  the  court  i% 
what  estate  the  plaintiff  is  entitled  to  in  the  residuum  of 
the  testator^s  personal  estate ;  because  the  limitation  of 
the  real  estate  is  too  clear  to  admit  of  diBcussioit.  This 
court  cannot  make  a  different  dmstmction  in  trust  fiom 
what  the  rule  of  law  requires  in  legal  limitations.  This 
is  not  like  the  case  of  articles ;  there  is  nothing  left  It 
the  trustees  to  perform,  except  to  buy  the  land :  theve  is 
no  direction  to  settle,  as  in  PapUlon  v.  Voice,  2  P.  W. 
47I9  where  the  limitations  were  expressly  repeated. 
When  the  land  is  bought,  the  limitations  have  been  de- 
clared by  the  testator :  it  is  to  be  the  same  as  in  the  other 
lands. 

The  SoUcitar-Genertdy  Mr.  Wilbraham  and  Mr. 
Ingram  for  the  heir  at  law ;  Mr.  Sewell  for  the  execu- 
tors. 

We  admit  the  real  estate  to  be  limited  in  such  a  man- 
ner as  to  give  the  plaintiff  an  estate  tail ;  the  sole  qnestioD 
therefore  is,  with  regard  to  the  money  which  is  to  be  laid 
out  This  is  an  executory  trust,  and  the  weight  of  the 
authorities  upon  that  point  prove,  that  as  such,  it  ou^ 
to  be  settled  as  an  estate  for  life,  with  remainder  to  the 
first  and  other  sons  in  tail  male.  Lord  King  in  PapUkn 
V.  Voice^  said,  that  in  the  case  of  an  estate  executoiy,  the 
intent  should  take  place,  and  not  the  strict  rule  of  law. 
Ashtofi  V.  Aahtati  (a),  14th  November,  1734,  at  the 
RoUs.  A  devise  of  lands  to  be  settled  to  A.  for  life,  and 
after  his  death  to  the  issue  of  his  body ;  and  for  want  of 


(a)  Feame's  C  R.  120.    Cit  1  Ves.  149.    2  Atk.  582. 
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sach  issue,  remaiiider  over :  a  strict  settlement  decreed. 
AUgood  y.  WUhers  (a),  4  JuJyj  1735.  A  conTeyanceto 
trustees  to  apply  the  rents  to  A.  for  life,  and  after  her 
death  to  the  heirs  of  her  body,  and  thdur  heirs:  Lord 
Tatbot  was  of  opinion  that  she  only  took  an  estate  for 
life.  In  Leonard  v.  Ea/rl  of  Sussex^  2  Vem.  526,  which 
was  a  devise  to  trustees  to  settle  a  Residuumy  &a  it  was 
held  by  the  court,  that  the  intent  to  benefit  the  isinid 
sliould  be  as  strong  in  the  case  of  an  executory  devise, 
as  in  marriage  articles*  But  it  is  said  that  the  present 
case  difiers  materially  from  PapiUon  y.  Voice.  That 
there  is  no  reference  to  the  trustees  to  settle ;  but  it  is 
impossible  to  carry  the  testator^s  intention  into  execu* 
tion  without  a  settlement  of  scmie  sort.  It  is  said  also 
that  there  was  a  difference  in  the  repetition  of  the  limita- 
tions ;  but  how  does  that  alter  the  case  ?  Wdrds  of 
rdation  most  necessarily  be  of  as  great  force  and  power 
as  the  words  they  are  made  to  refer  to :  they  stand  in 
their  place,  and  are  only  inserted  to  prevent  repetiticm, 
therefore  the  maxim  that  Verba  relaia  inesse  videntuf 
must  give  force  to  them.  There  are  two  rules  of  oon-^ 
Btruction  of  wills ;  the  one  necessary  and  legal,  the  other 
(as  in  all  cases  of  executory  trusts)  in  compliance  to  the 
evident  intent  of  the  testator.  Now  here  it  was  very 
plainly  his  intent  (and  the  court  may  say  so)  to  give  an 
estate  for  life  in  both  instances :  that  the  words  in  the 
prior  clause  get  the  better  of  the  intent  from  the  neces- 
sary operation  of  the  rule  of  law ;  but  that  in  the  other, 
the  intent  shall  take  place  as  fer  as  it  can. 
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The  Lord  Keeper. 
The  only  question  in  this  cause,  and  upon  this  will,  is,  2d  July. 


(fl)  Cit.  Feame's  C.  R.  120.    Burr.  1107.    1  Ves.  150. 

2:6.648.   2Aik,5S2. 
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what  estate  John  Atuien  is  entitled  to,  aooordii^  to  dit 
intent  of  the  testator,  to  be  collected  firom  the  fiioe  of  hit 
will,  in  the  lands  to  be  porchased  with  the  reridaum  cf 
his  personal  estate.  It  is  agreed  on  both  sides  that  he 
takes,  by  virtue  of  the  limitations  in  the  will,  a  legal 
estate  tail  in  those  lands  which  the  testator  calls  his  other 
fireehold  and  gavelkind  lands,  though  the  limititims 
**  thereof  be  to  him  expressly  for  lifi^  without  impeadi- 
ment  of  waste ;  remainder  to  tmstees  to  snppcnrt  oontingeBt 
remainders ;  and  from  and  after  his  decease,  in  trust  fiv 
the  heirs  of  the  body  of  JoAn  Auaten^  and  tat  definilt  cf 
such  issue, 'to  the  use  and  behoof  of  his  own  right  hess.^ 
And  this  is  admitted  on  the  authority  of  JDunoomb  t. 
Duncamb  (a),  and  CoUon  v.  CoUon  (6). 

It  was  said  that  these  determinations  were  contraiy  Id 
the  intent  of  the  testator  from  the  necessity  cf  the  lav, 
which  had  imposed  a  rule,  that  where  an  estate  finr  life 
was  created,  and  a  limitation  to  the  heirs  of  the  bo^, 
those  words  must  be  taken  as  words  of  limitadon,  thoa^ 
the  testator'^s  intent  was  contrary.  -  I  said  I  knew  no  saA 
rule  with  respect  to  wills ;  for  that  it  was  a  maxim  in  lav 
and  equity,  founded  in  obvious  and  everlasting  good 
sense,  that  every  man  may,  (bang  supposed  inop$  eon- 
Mi  at  the  time  of  making  his  will,)  by  any  words  what- 
soever, settle  and  devise  his  estate  according  to  his  inteot, 
if  that  intent  be  agreeable  to  law.  •  And  therefore  there 
must  be  a  better  ground  than  mere  authority  for  making 
an  express  tenant  for  life,  tenant  in  tail,  with  a  capacity  to 
defeat  the  limitation  to  the  hdrs  of  his  body.  For  in  die 
case  of  Duncomb  v.  2>uficom6,  where  the  limitatiim  was 
for  life,  remamder  to  trustees  to  support  contingent  ft- 
mainders,  remainder  to  the  heirs  of  the  body  of  tenant 
for  life,  though  there  were  no  contingent  renuunden  to 


(a)  3  Im.  347. 


(b)  2Mk.2ili. 
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be  supported,  unless  the  latter  words  were  taken  as  words 
of  purchase,  yet  it  does  not  appear  to  have  been  so  much 
as  questioned,  whether  the  word  heirs  was  a  word  ot 
Cmitation  or  ot  purchase.  But  the  sole  dispute  was, 
whether  the  estate  to  the  trustees  prevented  the  merger 
of  the  estate  for  life  in  the  estate  tail. 

The  reason,  therefore,  why  these  words  have  been 
taken  in  these  cases  as  words  of  limitation,  and  not  of 
purchase,  seems  to  me  to  have  been,  that  the  law  having 
fixed  that  meaning  to  the  words,  courts  of  justice  could 
not  say  that  the  testator  did  not  mean  them  to  be  ac- 
cepted in  that  sense,  but  as  words  of  purchase,  unless 
there  Were  other  expressions  made  use  of  in  the  will, 
plainly  evidencing  that  intent. 

Therefore  in  Bale  v.  Coleman  (a),  an  express  estate 
for  life,  with  a  power  of  leasing,  was  not  sufficient  to 
explain  those  words  differently  from  their  original  mean- 
ing. So  in  the  case  of  Legate  v.  Sewell  (6),  an  express 
estate  for  life,  with  words  of  limitation  superadded  to 
words  of  limitation,  was  not  sufficient  for  the  reasons 
given  in  the  arguments  in  SheUey\  case  (o).  So  in 
King  V.  Melling  (e{),  where  the  word  issue  was  taken  as 
a  word  of  limitation,  the  express  estate  for  life,  and  the 
power  to  jointure,  were  not  sufficient  indications  of  the 
testator^s  intent,  that  the  heirs  should  take  as  purchasers. 

Yet  these  were  all  cases  of  wills,  where,  if  the  testator'^s 
intent  had  appeared  to  have  been  to  have  used  the  words 
in  that  sense,  both  courts  of  law  and  courts  of  equity 
ought  to  have  given  them  operation  and  effect  accord- 
ingly. For  there  can  be  no  doubt  but  that,  if  a  devise 
was  made  ^^  to,  or  in  trust  for,  /.  S-  for  life,  and  after 


1759. 

Austen 

v. 
Taylor. 


[  366] 


(a)  1  P.  W.  142. 
(6)  1  rer«.  552.1  P.  »'.  87. 
VOL.  r. 


(c)  1  Co.  94. 

(J)  1  r^.  22s.  2  Leo.  58. 
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his  death  to  the  heirs  of  his  body,  such  heiis  to  take  ml 
purchasers,^  courts  of  law  and  equity  must  interpret  the 
word  heirs  in  a  sense  contrary  to  their  obvious  meaning, 
and  not  as  words  of  limitation  to  the  heirs  of  the  body  of 
tenant  for  life. 

But  in  the  present  case,  the  effect  of  the  legal  limit- 
ation not  being  questioned  at  the  bar,  I  have  only  made 
these  observations  to  shew  that  these  determinations  are 
not  arbitrary,  but  are  founded,  as  appears  to  me,  on  sound 
and  solid  reasons. 

But  the  contest  here  is,  what  estate  John  Austen  is  to 
have  in  the  lands  purchased  by  the  residuum.  It  is  said 
that  this  is  an  executory  trust,  and  that  it  is  a  geneni 
rule  in  the  case  of  an  executory  trust,  that  where  an 
estate  for  life  is  given,  together  with  a  limitation  to  the 
heirs  of  the  body,  this  court  will  take  the  words  to  be 
words  of  purchase,  and  direct  a  conveyance  of  the  estate 
accordingly.  The  words  executory  trust  seem  to  me  to 
have  no  fixed  signification.  Lord  King,  in  the  case  of 
PapHlon  V.  Voice,  describes  an  executory  trust  to  be, 
where  the  party  must  come  to  this  court  to  have  the 
benefit  of  the  will.  But  that  is  the  case  of  every  trust; 
and  I  am  very  clear  that  this  court  cannot  make  a  dif- 
ferent construction  on  the  limitation  of  a  trust  than  courts 
of  law  could  make  on  a  limitation  in  a  will,  for  in  both 
cases  the  intention  shall  take  place.  And  it  would  be 
most  dangerous  to  say,  that  this  court,  and  a  court  of 
law,  could  be  warranted  in  raising  different  interests  fiom 
the  same  words.  Yet  I  am  of  opinion,  that  the  deter- 
minations on  those  cases,  which  are  called  cases  of  exe- 
cutory trusts  (and  particularly  the  case  of  PapiUon  v. 
Voice),  are  sound  determinations. 

That  case  was  as  follows.  A.  devised  <£10,000  to 
trustees,  to  be  laid  out  in  lands,  and  to  be  settled  oa  B. 


CASES  IN  CHANCERY. 


367 


for  life,  without  impeachment  of  waste,  and  from  and 
after  the  determination  of  that  estate,  to  trustees  and 
their  heirs,  during  the  life  of  B.  to  preserve  contingent 
remainders;  remainder  to  the  heirs  of  the  body  of  B. 
with  remainders  over;  with  a  power  to  J?,  to  make  a 
jointure'.  Now  this  executory  trust,  as  it  is  called,  is  no 
declaration  of  the  limitations  of  the  estate,  but  is  a  sort  of 
instruction,  or  heads  of  a  settlement,  which  the  trustees 
are  directed  to  make ;  and  as  every  trust  is  to  be  carried 
into  execution  according  to  the  intent  of  the  parties,  it 
was  impossible  to  decree  an  estate  tail  consistent  with 
such  intent.  The  trustees  were  to  settle  the  estate  for 
life,  with  trustees  to  support  contingent  remainders ;  with 
a  remainder  (that  is,  a  contingent  remainder)  to  the  heirs 
of  his  body,  with  remainders  over.  Now  an  estate  tail 
would  have  been  no  settlement ;  and  therefore,  in  articles 
for  a  settlement,  it  is  of  course.  So  in  the  case  of  Leo- 
nard V.  Earlof  Sitsaewj  where  the  trustees  were  to  settle 
the  estate,  so  as  the  sons  could  not  dock  it.  So  in  Bramp^ 
ion  V.  Kynaston^  at  the  Rolls^  1728. 

The  result,  therefore,  seems  to  be,  that  the  rule,  with 
respect  to  trusts  declared,  and  legal  limitations,  is  the 
same.  But  in  cases  of  imperfect  trusts,  left  to  be  mo- 
delled by  the  trustees,  and  where,  according  to  Lord 
Talbofs  observation  in  Lord  Glenorchy  v.  Bosville  (a), 
something  is  left  by  the  creator  of  the  trust  to  be  done, 
the  trusts  ought  to  be  executed  in  a  more  careftd  manner, 
or,  in  other  words,  the  creator  meant  they  should,  and 
for  that  purpose  has  referred  it  to  his  trustees. 

But  to  apply  and  inquire  how  far  the  case  of  PapUlofi 

v.  Voice  is  in  pint.     In  that  case  the  testator  directed  a 

settlement  of  the  lands  to  be  purchased.     Those  lands. 
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trastees  is  neces- 
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authority  to 
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and  the  lands  devised,  were  independent  .of,  and  had  na 
relation  to,  one  another.  And  there  was  no  more  reason 
to  argue  the  intent  from  one  to  the  other,  than  if  there 
had  been  two  disdnct  devises  of  legal  estates  in  the  same 
will :  one  to  A,  for  life,  remainder  to  his  first  and  other 
sons;  the  other  to  A.  for  life,  remainder  to  the  bars 
of  his  body.  Secondly,  Here  is  no  reference  to  the 
trustees  to  settle,  which  is  the  strongest  indication  of  the 
testator's  intent.  Thirdly,  There  is  nothing  left  to  the 
trustees  to  be  done. 

But  then  it  was  said,  that  if  the  limitations  had  been 
repeated,  that  it  would  have  been  the  same  with  PafU- 
Ion  V.  Voice.  But  I  think  not:  because  the  testator 
refers  no  settlement  to  his  trustees  to  complete ;  but  de- 
clares his  own  uses  and  trusts,  which  being  declared,  I 
know  no  instance  where  the  court  has  proceeded  so  fiur  as 
to  alter  or  change  them. 

The  true  criterion  is  this :  wherever  the  assistance  of 
the  trustees,  which  is  ultimately  the  assistance  of  this 
court,  is  necessary  to  complete  a  limitation,  in  that  case 
the  limitation  in  the  will  not  being  complete,  that  is  suffi- 
cient evidence  of  the  testator'*s  intention,  that  the  court 
^should  model  the  limitations.  But  where  the  trusts  and 
limitations  are  already  expressly  declared,  the  court  has 
no  authority  to  interfere,  and  make  them  different  firom 
what  they  would  be  at  law. 

It  must  therefore  be  referred  to  the  Master  to  take 
usual  accounts ;  and  that  the  clear  residue  of  the  said  tes- 
tator^s  personal  estate  be  invested  in  the  purchase  of  lands 
of  inheritance  in  fee  simple,  to  be  approved  of  by  the  said 
Master,  and  that  the  defendants,  the  executors,  do  take 
conveyances  thereof  to  them  and  their  heirs,  to  the  uses, 
intents,  and  purposes,  and  under  and  subject  to  the  like 
charges,  restrictions,  and  limitations,  as  are  by  the  said 
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testator'^s  will  limited  and  declared  of  and  concerning  all 
and  singular  the  said  testator  s  freehold  and  gavelkind 
lands  {a). 


(a)  Mr.  Ambler  observeSj 
that  this  opinion  was  very 
dissatisfactory  to  the  bar  in 
general.  The  accuracy  of  his 
information  may,  however,  be 
doubted,  as  the  authority  of 
the  determination  has  never 
been  questioned.  Mr.  Fearne, 
while  he  admits  that  the  dis- 
tinction between  executory 
trusts,  and  trusts  not  execu- 
tory, was  carried  to  its  utmost 
limits,  cites  and  relies  upon 
it  as  one  of  the  numerous 
cases  which  established  the 
doctrine  (that  had  been  broken 
in  upon  by  Bagshatv  v.  Spen^ 
cer),  as  to  the  analogy  be- 
tween the  limitations  of  legal 
estates  and  trusts.  The  inac- 
curacy, indeed,  of  Mr.  Ambler, 
in  stating  his  lordship  to  have 
said,  ''that  the  testator  did 
not  intend  the  trustees  should 


make  a  conveyance,"  has 
called  forth  an  intimation  of 
dissent  from  Lord  Eldon, 
Greeny,  Stephens,  \^  Ves,76, 
In  the  above  report,  which 
is  entirely  from  the  Lord 
Keeper's  hand  writing,  it  will 
be  seen  that  there  is  no  such 
observation.  He  seems  to 
have  distinguished  the  present 
case  from  PapiUon  v.  Votce, 
by  the  circumstance  of  the 
testator  having  (according  to 
an  expression  frequently  used 
in  modern  cases,  Foley  v.  Bur* 
nell,  1  Bro.  C.  C.  285.  Coun- 
tess of  Lincoln  v.  the  Duke 
of  Nenwastle,  12  Ves.  225, 
Brouncker  v.  Bagot,  1  Meriv. 
271.)  taken  upon  him  to  be 
his  own  conveyancer.  See 
Wright  V.  Pearson,  ante,  p. 
119. 
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assigDee  of  the 
husband  for 
Taluable  consi- 
deration, of  the 
whole  of  her 
equitable  in- 
terest. 


[  371] 


EARL  of  SALISBURY  v.  NEWTON- 
{Reg.  Lib.  Min.  Tnn.  1769.) 

The  defendant,  Mrs.  Durham^  was  entitled  to  the 
sum  of  i?20009  &8  her  portion  under  her  fetther^s  mar- 
riage settlement,  or  to  a  legacy  of  ^600  under  his  will, 
which  was  given  her  in  lieu  and  satisfaction  of  the  por- 
tion. Mr.  Durham^  her  husband,  being  indebted  by 
bond  to  the  plaintiff,  the  Earl  of  SalMmry^  assigned  to 
Sir  Matthew  Lamb,  in  trust  for  him,  all  and  every  thing 
he  was  entitled  to  in  right  of  his  wife,  for  payment  and 
satisfaction  of  the  said  bond,  and  died  without  making 
any  provision  for  his  wife  and  children.  This  was  a  bill 
brought  against  her  trustee  for  an  assignment. 

The  Solicitor-General  and  Mr.  Perrot,  for  the  plain- 
tiff, cited  Tumer'^a  case,  1  Vem.  7»  Pitt  v.  Hunt,  ib. 
18.  Miles  r.  Williams,  1  P.  W.  248.  Bostnlle  v. 
Brander,  ib.  468.      Lord  Carteret  v.  Paschal,  3  P.  W. 

197. 

The  Attorney-General,  Mr.  Sewell,  and  Mr.  de  Gref 
for  the  defendant,  the  widow. 

This  assignment  cannot  stand  in  this  court  against  the 
wife  and  the  issue  of  the  marriage.  No  settlement  was 
made  by  the  husband,  and  therefore  she  was  entitled  to 
have  a  provision  made  for  her  and  her  issue  in  preference 
to  the  plaintiiTs  claim.  Burnett  v.  Kinnaston,  2  Vem. 
401.  Jacobson  v.  Williams,  1  P.  W.  382.  Jewson  v. 
Moulson  (a). 


(a)  2AiLi\7* 
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The  Lord  Keeper. 

If  the  husband  himself  had  come  into  this  court,  the 
court  would  have  compelled  him  to  make  a  settlement, 
and  his  assignee  cannot  be  in  a  better  situation  than  he 
himself  would  have  been  in  (a).  The  assignees  of  a 
bankrupt  have  an  assignment  of  his  estate  by  an  act  of 
parliament,  which  is  stronger  than  the  present  case,  and 
yet  if  they  come  here  for  a  legacy  or  portion  due  to  the 
wife,  the  court  will  take  care  that  a  provision  is  made  for 
her.  Many  of  the  cases  cited  are  not  cases  of  a  wife  un- 
provided for. 

It  must  therefore  be  referred  to  the  Master  for  the 
widow  to  make  her  election,  whether  to  take  imder  the 
will  of  her  father,  or  by  the  articles;  and  that  the 
Master  may  inquire  if  there  is  any  settlement^  and  if  not, 
that  he  may  consider  of  a  proper  settlement  and  pro- 
vision for  herself  and  children,  and  that  the  overplus,  if 
any,  be  paid  to  the  plaintiff  in  satisfaction  of  his  bond, 
&c. 


1759. 

Earl  of 
Salisbury 

V. 

Newton. 


(a)  See  this  species  of  rea- 
soning controverted,  9  Ves. 
100,  and  1  Russell,  41. 

This  was  the  first  case 
which  distinctly  established, 
the  equity  of  the  wife  to  a 
provision  out  of  her  own  for- 
tune, against  the  particular 
assignees  of  her  husband  for 
valuable  consideration ;  for 
in  Jetvson  v.  Moulson,  Lord 
J/ar^fit^tc^groundedhis  judg- 
ment upon  the  particular  cir- 
cumstances of  the  case.  The 
only  point  which  he  considered 


clear,  was  her  equity  against 
the  husband's  volunteers.  The 
doctrine  in  the  above  case  has 
been  recognized  and  adopted, 
particularly  by  hord  Alvanley, 
who  disapproved  the  doubt 
thrown  upon  it  by  Lord  Thur* 
low  in  Worral  v.  Marlar  and 
Bushan  v.  Pell,  cit.  in  Mr. 
Cox's  note  to  Bosville  v.  Bran^ 
der,  1  P.  W.  459,  and  since 
reported  1  Cox,  153.  Like  v. 
Beresford,  3  Ves, 5lh  Ma* 
cauley  v.  Phillips,  4  Ves,  15. 
Franco  v.  Franco,  ib,  615. 
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Earl  of 
Salisbury 

V. 

Nbwton. 
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Hill  V.  Atkinson,  dt.  ib.  Vide 
also  Pry  or  Y,  HiU,  4  Bro,  C.  C. 
138.  Pope  V.  Crawshaw,  ib. 
326.  •MUfordy.Mitford,d 
Ke*.  100.  Wright  Y.Morley, 
i\  Fef.20.  As  to  the  wife's 
equity  against  the  general  as^ 
sigtiees  of  the  husband^  vuf^ 
Burdon  v.  Dean^  2  ^w.  jim. 
6O7.  0«»e//  V.  Probert,  ib. 
680.  5rofr;i  v.  C^rA-,  3  Fes. 
166.     Freeman  v.  Parsley,  ib. 


421.  Liim6  T.  ilft/iief,  5 
Tej.  507.  Carr  t.  Taylor, 
10  Te*.  514.  Beres/ord  r. 
Hobson,  1  ATod.  Kep.  3G2. 
As  to  the  wife*s  equity  being 
personal  to  herself,  vide  Scri- 
ven  V.  Taj^,  pos^  yoL  II. 
337 ;  aad  as  to  what  amounts 
to  a  reduction  of  the  wife's 

k  ■  ■         ■ 

^oscs  in  action  into  posses- 
sion, vide  Forbes  y.  fbipps, 
post.  502. 


1759. 
16th  July. 


JALABERT  v.  Duke  of  CHANDOS. 
{Heg.  Lib.  a.  l^58.fol.  523.) 


Where  a  lease  James^   Duke  of  Chandos^  w&s  i^ised   or  ^ 

with  a  co^^ant    ®^  ^^®  following  offices,  viz ;    master  of  the  game  and 

deer,  in  Enfield  Chase ;  master  forester,  and  keeper 
of  the  said  chases ;  keeper  of  the  East  Baillie^  fVesi 
Baillie^  and  South  Baillie  walks  in  the  said  chases; 
ranger  of  the  said  chases ;  and  keeper  of  all  and  singular 
the  messuages  and  houses  within  or  belonging  to  tl^e  s^iA 
chases  ;  which  had  been  granted  by  letters  patent  b^- 

Se  ufHxpr  ^°g  ^^^  *^  ^^^^  "^"^^  ^  *^^^'  2-  ^  Viscount  Lisbum, 
ration  of  the         his  executors,  administrators^  and^  assigns,  for  tfa^  tem^  of 

SLTed  de^.     fi)^y  y^*^s-     ^*y  ^^^^^  ^^^^^  patent,  bearing  dale  tlie 

tion  had  been       fith  of  Aprils  6  William  and  Mary,  the  said  offices  were 
by  mistake  made 

for  the  residue  of  the  old,  instead  of  for  the  new  term :  held,  that  the  mistake 
ought  to  be  rectified ;  and  though  there  was  a  covenant  in  the  leas4^  not  to  assign, 
yet  as  that  covenant  would  not  at  law  have  prevented  an  underletting,  the  same 
relief  was  given  to  an  under  tenant  as  the  original  lessee  would  have  been 
entitled  to. 


for  renewal, 
and  also  the 
deputation  of  a 
keepership,  with 
a  memorandum 
to  renew  con- 
currently with 
the  lease;  and 
upon  the  re- 
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granted  to  Sir  Robert  Howard^  his  executors,  admi* 
nistrators,  and  assigns,  for  the  fiirther  term  of  fifty-sb^ 
years,  to  commence  at  the  end  and  determination  of  the 
former  term. 

By  indenture,  bearing  date  the  29th  of  February^  Vj^^y 
the  duke  demised  to  the  honourable  Robert  Moore,  his 
executors,  administrators,  and  assigns,  the  west,  or  great 
lodge  in  Enfield  Chase,  with  the  appurtenances,  for  th^ 
term  of  seven  years,  at  a  rent  of  «£^170,  witU  a  covenaint; 
that,  in  case  the  rent  was  behind  hand,  or  the  said  Robert 
Moore  should  set  over  the  said  term  or  premises,  or  any 
part  thereof,  without  licence  of  the  said  Hefiry,  Duke  of 
Chandosy  his  executors,  administrators,  or  assigns,  it 
should  be  lawful  for  him,  the  said  Henry,  Duke  of 
Chandos,  his  executors,  administrators,  or  assigns,  to 
re-enter  upon  the  said  premises:  there  was  alsa  a  cove^ 
nant  that,  in  case  the  said  Robert  Moore  should  give 
notice  to  the  said  duke,  his  executors,  administrators,  or 
assigns,  six  months  before  the  expiration  of  the  said  term, 
the  said  duke,  his  executors,  administrators,  or  assigns^ 
would  r^new  for  such  term  or  terms  of  years  (except  the 
last  three  months  of  the  said  duke'^s  term  or  terms  of 
years,)  aa  the  said  duke  should  have  to  come  therein 
imder  the  same  rents,  covenants,  and  agreements,  mutctUa 
mutandis,  as  were  tjierein  contained,  except  the  covenant 
for  renewal. 

By  a  grant  of  the  same  date,  the  Duke  of  Chandos 
granted  to  the  said  Robert  Moore,  his  executors,  admi- 
nistrators, and  assigns,  the  office  of  keeper  of  the  West 
BaiUie  walks  for  the  said  term  of  seven  years :  and  by  a 
memorandum  at  the  foot  of  it,  it  was  agreed  that,  in  case 
the  said  Robert  Moore  should  take  a  new  lease  of  the 
said  lodge  and  premises  for  the  longer  term  in  the  present 
demise  mentioned,  then  the  said  Duke  of  CAando«  should 
and  would  give  a  new  deputation  to  the  said.  Robert  . 


1759, 

Jajuajsbrt 

v. 

Duke  of 

CfiANDOB. 
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V. 

Duke  of 

CUANOOS. 


[374] 


Mooref  for  the  tenn  in  such  new  lease  to  be  men- 
tioned. 

In  Augusty  17379  ^^*  Moore  gave  a  notice  for  a 
renewal,  and  received  in  answer  the  following  letter. 

"  Sir,  August  16,  I737. 

"  I  received  your  letter  you  were  pleased  to  write 
me,  and  have,  according  to  the  notice  you  gave  me,  di- 
rected Mr.  Hamilton  to  prepare  a  new  lease  and  deputa- 
tion for  me  to  execute  to  you,  pursuant  to  the  covenant 
in  the  present  lease.  As  soon  as  they  are  ready,  I  will 
immediately  sign  them ;  and  wish  you  all  the  satisfiictioii 
imaginable  in  the  enjoyment  of  them. 

Yours,  &c. 

ChandosT" 

By  an  indenture,  bearing  date  the  13th  of  September^ 
1738,  and  which  was  sixteen  or  seventeen  days  before  the 
expiration  of  the  first  term  of  years  granted  to  the  duke, 
the  duke  demised  the  said  premises  for  the  residue  of  the 
term  he  had  in  the  premises  (except  the  last  three 
months),  from  Michaelmas  ensuing,  under  the  like  rents, 
reservations,  covenants,  and  agreements,  as  in  the  former 
lease.  And  by  a  grant  of  the  same  date,  reciting  that 
the  said  Robert  Moore  then  stood  possessed,  by  virtue  of 
a  demise  made  from  the  duke  to  him,  of  the  said  premises 
for  a  term  of  years  then  to  come  and  unexpired,  and  par- 
ticularly expressed  in  the  said  demise  of  the  said  duke, 
he,  the  said  duke,  granted  to  the  said  Robert  Moore,  his 
executors,  administrators,  and  assigns,  the  office  of  keeper 
of  the  West  BaUlie  walks,  from  thenceforth  during  the 
continuance  of  the  said  term,  for  which  the  said  demise 
was  made  from  the  said  duke  to  the  said  Robert  Moore 
as  aforesaid. 

The  plaintiff  Jaktbert  was  the  assignee  of  Moore  (for 
a  shorter  time  than  he  held  imder  the  duke),  and  having 
been  disturbed  by  the  present  duke  in  the  excrdse  of  his 
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office  of  keeper,  brought  an  action  against  him,  and  upon 
a  special  verdict,  it  was  determined  by  the  court  of  Com- 
mon  PleaSj  that  this  was  not  a  new  grant  from  the  duke, 
but  a  confirmation  of  the  old  one,  it  having  been  executed 
sixteen  or  seventeen  days  before  the  effluxion  of  the  old 
one,  and  taking  no  notice  of  the  new  one,  nor  of  the 
second  lease,  and  that  term  of  years  having  expired 
before  the  assignment  to  plaintiff,  that  therefore  he  could 
derive  no  title. 

This  was  a  bill  brought  against  the  present  duke  of 
Chandos  (as  executor  of  his  father,  the  late  duke),  the 
Marquis  of  Caernarvon^  his  son,  to  whom  he  had  assigned 
the  offices,  and  Moore ;  and  also  against  the  agents  of 
the  marquis,  who  had  disturbed  him  in  the  exercise  of 
his  rights,  to  rectify  this  mistake ;  and  it  prayed  that  a 
new  and  sufficient  grant  of  the  said  office  might  be  exe- 
cuted, and  for  an  injunction. 

The  Attorney-General  and  Mr.  SeweU  for  the  plain- 
tiff. 

Mr.  Perrotj  Mr.  de  Grey,  and  Mr.  Wilhraham,  for 
the  defendants. 

Since  the  late  determination  of  the  court  of  Common 
Pleas  (a)  y  it  must  be  admitted,  that  Mr.  Moore  had  at  law 
a  right  to  assign.  But  it  is  founded  upon  such  an  extreme 
strictness  of  construction,  that  it  ought  to  meet  with  no* 
favour  here.  He  has  no  equity,  having  intruded  himself 
by  force  of  a  quibble  of  law,  which  construes  the  agree- 
ment  of  not  alienating  without  licence  into  an  agreement 
not  to  alienate  the  whole  term.   He  has  come  in  contrary 


(a)  This  refers  to  another 
p<Hnt  which  arose  in  the 
Common  Pleas,  viz.  whether 
the  under  lease,  for  part  of 
the  original  term,  %vas  not  an 
assignment.    The  case  is  no 


where  reported,  but  is  alluded 
to  in  Crusoe  v.  Bugby,  3  Wils. 
236,  under  the  name  of  JoUi" 
bert  V.  Duke  of  Chandos:  vide 
note,  post. 


1769. 
Jalabbrt 

V. 

Duke  of 
Chandob. 
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Jalabkrt 

V. 

Duke  of 
Chandos^ 


[376] 


to  the  words  of  the  original  agreement,  and  in  direct 
opposition  to  the  intention  of  the  duke.  It  is  besides  a 
voluntary  grant,  and  ought  not  to  be  aided  in  equity. 

The  Lord  Kbepeb. 

This  is  a  bill  brought  by  Mr.  Jalaberty  claiming  under 
a  lease  of  a  lodge,  and  a  grant  of  a  keepership  in  Enfield 
Chase^  under  Mr.  MoorCy  who  was  lessee  and  grantee  of 
the  late  Duke  of  Chandos:  and  it  is  to  have  a  mistake  in 
the  term  of  duration  of  that  grant  rectified,  and  to  have 
a  grant  according  to  the  intent  of  die  parties  to  the 
agreement. 

The  first  lease  and  grant  were  respectively  for  the  tenn 
of  seven  years,  with  a  covenant  in  the  lease  fi)r  a  finrther 
term,  and  a  memorandum  on  the  deputation,  that  a  fur- 
ther deputation  should  be  granted  by  the  duke  to  Mr. 
Moore,  co-extensive  with  the  further  lease.  Both  the 
fturther  lease  and  ftirther  deputation  were  made:  but 
being  made  by  anticipation,  the  deputation  was  refen^ 
to  the  term  in  the  first  lease,  and  was,  in  fkct,  not  a  de- 
putation for  a  single  day  further.  It  was  a  mistake,  of 
which  neither  of  the  parties  were  aware,  and  which  was 
not  discovered  till  all  the  instruments  were  found  cm 
special  verdict.  The  consequence  was,  that  the  plaintiff^ 
claim  was  expired  by  effluxion  of  time,  contraiy  to  the 
intent  both  of  the  Duke  of  Chandos  and  Mr.  Moore. 
This  is  admitted  on  both  sides  to  have  been  a  mistake. 
And  I  think  it  would  be  an  injustice  to  Mr.  Moore,  and 
an  undeserved  injiuy  to  the  memory  of  the  late  duke,  to 
loave  it  unrectified. 

But  it  is  said,  that  it  was  the  intent  of  the  Duke  of 
Chandos  that  Mr.  Moore  should  reside  constantly,  and 
not  let  the  estate ;  and  that,  as  he  has  evaded  that  agree- 
ment, he  cannot  in  conscience  claim  this  deputation  to  go 
contrary  to  the  original  intent.     But  I  cannot  see  any 
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reason  to  justify  me  in  saying,  that  the  agreement  of  the 
parties  was  different  from  the  construction  put  upon  it  at 
law;  and  any  decree  that  I  shall  make  will  not  vary  that 
construction;  for  I  shall  only  do  what  the  duke  intended 
to  have  done,  that  is,  make  them  co-extensive.  It  is  im- 
possible for  me  to  put  a  different  construction  on  a  legal 
covenant  than  a  court  of  law  has  done ;  and  it  would  be 
a  dangerous  precedent  for  the  subject.  For  a  man  who 
departs  from  plain  agreements  may,  perhaps,  determine 
according  to  his  own  spirit,  and  not  the  spirit  of  the 
agreement  (a). 

The  next  objection  is,  that  it  is  voluntary,  and  ought 
not  to  be  aided  in  equity.  But  without  entering  into  the 
value  of  the  premises  demised,  or  the  appointment  of  the 
keepership,  it  appears  to  me  that  his  grant  was  clothed 
with  a  good  consideration,  was  a  su£Scient  inducement  to 
the  purchase,  and  was  valuable  both  in  advantage,  ho- 
nour, and  delight.  The  duke  thought  the  lease  a  valu- 
able contract,  for  he  expressly  stipulates  with  Moore, 
that  if  he  takes'  a  further  term,  he  shall  take  it  for  the 
whole  term,  except  three  months,  and  Moore  stipulates 
for  a  further  deputation  co-extensive  with  the  further 
lease.  If,  then,  Moore  had  an  equity,  the  plaintiff  stands 
in  his  place,  and  it  is  contrary  to  natural  justice  to  say, 
that  the  duke,  the  defendant,  could  control  it  by  any 
notice  or  act  of  his. 


1769. 


Jalabbrh 

V. 

Duke  of 
Chanoo8« 
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(a)  The  principal  cases 
upon  this  point  are,  Crusoe  v. 
Bugby,  3  mis.  234.  Bl  Rep. 
766.  Palmer  v.  Edwards,  cit. 
Doug.  187.  n.  Hoe  v.  Harris 
son,  2  T.  R.  425.  Doe  v. 
Worsley,  1  Campb,  20.;  and 
that  the  term  assigns,  in  such 
a  proviso^  does  not  extend  to 


assigns  in  law.  Goring  v. 
Warner,  2  Eq.  Ab.  100.  Phil-- 
pot  V.  Hoare,  2  Atk.  219. 
Doe  V.  Carter,  8  T.  R.  57. 
Doe  V.  Sevan,  3  M.ScS.  353. 
Doe  V.  Smith,  1  Marsh,  359. 
5  Taunt.  795,  et  vide  Lloyd  v. 
Crispe,  ib.  249. 
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What  was  the  intent  of  the  proviso  not  to  alienate  ? 
Merely  to  avoid  disagreeable  neighbours.  The  duke 
could  not  mean  that  nobody  should  come  there  without 
his  assent,  because  the  lease  would  go  to  executors  and 
administrators. 

I  must  therefore  decree,  that  the  bill  against  Moore 
md  the  other  defendants  be  dismissed  with  costs ;  that 
the  Duke  of  ChandaSy  or  the  Marquis  of  Caernarvon^ 
or  either  of  them,  in  whom  the  letters  patent  are  vested, 
execute  a  new  deputation  to  the  plaintiff,  his  execatot% 
and  administrators,  in  the  same  words,  and  to  the  same 
effect  with  the  deputation  of  the  13th  of  Septemlbery 
1733,  determinable  with  the  lease  of  the  13th  of  Sep- 
tember^  1738.  And  that  the  injunction  be  made  per- 
petual (a). 


(a)  As  to  the  doctrine  of 
courts  of  equity  in  rectifying 
mistakes  in  deeds,  contracts, 
bonds,  &C.  vide  Uvedale  v. 
Halfjpefmtf,  2  P.  W.  151.  and 
the  cases  cited  in  the  note  to 
it.  Thomas  v.  Frazer,  3  Ves. 
399.  and  the  cases  cited  in  the 
note.    Bum  v.  Bum,  ib.  573. 


Stangroom  v.  the  Marquis  of 
Townshend,%Ves.2aR.  Grmf 
y. ChtsweU,9 Fes.  118.  Yomig 
y.  Waller,  ib.dM.  UmdeHuU 
V.  Horwood,  10  Ves.  9S7. 
SlapylUm  V.  ScoU,  13  Fes. 
427.  RamsboiiomY.GosieM, 
I  Fes.  &  Be.  165. 
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NASH  «.  ASH  (a).  "f ; 

s  c 

{Reg.  Lib.  Min.  THn.  1769.)  Care,MSS. 

The  bill  in  this  case  was  brought  for  an  account  re-  I«ue  directed  to 
lating  to  the  profits  of  a  game  called  E,  O.y  and  that  the  ^^ement  to 

defendants  might  be  decreed  to  pay  to  the  plaintiflF  what,  camr  on  an  ille- 

.  gal  gwnCf  and  a 

upon  a  just  account,  should  appear  to  be  due  to  him.        ,  contribution  for 

The  biU  stated  that  the  defendants,  Joye  and  Ash,  ^purw»c,had 

'       ^  '  beenmadeor 

were  the  proprietors  of  two  pubUc  rooms  at  Tunbridge  not. 
Wells,  and  that,  for  the  carrying  on  such  game  of  E.  O., 
they  had  prepared  tables  at  each  of  their  rooms,  and  that 
they  had  proposed  to  the  plaintiff  that  he  should  become 
a  partner  and  sharer  with  them  in  the  profits  of  this  game, 
upon  his  contributing  a  rateable  proportion  to  the  stock 
or  fund  with  which  the  game  was  to  be  carried  on :  and  [  379  ] 
that  the  plaintiff  had  agreed  to  become  a  sharer  therein  to 
the  amount  of  one  fourth  part  of  the  fund,  and  was  there- 
upon admitted  to  a  fourth  part  of  the  profits.  Wheatley, 
who  was  originally  a  defendant,  but  who  died  after  the  in- 
stitution, was  the  fourth  partner. 

That  the  defendants  had  carried  on  this  game  for  many 
years  to  great  profit,  alternately  at  Bath  and  Tunbridge^ 
during  the  respective  seasons  at  those  places,  for  which 
the  defendants  revised  to  account. 

To  this  bill  the  defendant  Joye  put  in  a  general  de- 
murrer, and  assigned  for  cause,  that  the  game  and  tables 

(a)  The  various  entries  of  MSS.  the  title  is   Nash  v. 

this  case  in  the  Register's  book  Joye :  in  the  Minute  book^  it 

are  under  the  name  of  Nash  v.  is  as  above. 
Wheatley.      In    Mr.   Cork's 
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1759.  in  the  bill  mentioned  were  unlawful,  and  piohilHted  by 

^T^  the  several  statutes,  some  or  one  of  them,  and  that  a  dis- 

17.  covery  of  the  matters  as  prayed  by  the  bill  might  tend  to 

^^'  subject  him  to  several  penalties  and  forfeitures  inflicted  hj 

the  several  statutes  in  that  case  made  and  provided.  The 

demurrer  came  on  to  be  argued  before  Lord  Hardwichcj 

Marchf  1^55y  who  overruled  it  as  being  too  general. 

The  defendants,  by  their  answer,  denied  their  haviiy 
entered  into  such  agreement  with  the  plaintiff,  and  if 
they  had,  yet  they  insisted  that  the  game  was  an  unlaw* 
ful  game,  contrary  to  many  acts  of  parliament,  and  thit 
therefore,  though  such  agreement  had  been  made,  it  wis 
what  a  court  of  equity  ought  not  to  relieve  in,  and  that  it 
was  below  the  dignity  of  the  court  to  take  notice  of  any 
such  contracts. 

Upon  the  evidence  it  appeared  doubtful  whether  any 
such  agreement  as  charged  by  the  bill  had  really  beoi 
made  betw^n  the  parties  or  not 

Mr.  Sewell  and  Mr.  Jones  for  the  plaintiff. 

Mr.  Coxe^  for  the  defendants,  contended,  that  the  bill 
was  founded  on  a  supposed  agreement,  no  way  made  out 
or  proved,  or  at  best  in  a  very  uncertain  manner,  and  non 
constat  that  the  plaintiff  was  bound  to  any  thing,  and 
[  380  ]  that  therefore  it  was  at  most  but  a  nudum  pactum^  to 
which  neither  party  was  boimd.  That  the  plaintiff  hid 
attempted  to  be  relieved  by  an  action  at  law,  and  was  nmi- 
suited  there ;  and  now  a  remedy  is  sought  for  in  tlus 
court,  and  though  it  may  be  said  to  be  the  proper  bua^ 
ness  of  a  court  of  equity  to  compel  men  to  a  specific  per- 
formance of  fair  and  just  agreements,  yet  that  this  is  a 
matter  in  the  discretion  of  the  court,  and  that  whoever 
comes  into  a  court  of  equity  for  relief,  must  diwr  his 
equity  from  pure  fountains. 

That  the  agreement  here  insisted  upon  is  plainly 
founded  in  fraud,  and  the  worst  of  firauds,  being  a  OHO- 
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spiracy  to  cheat  the  public ;  it  being  therefore  a  corrupt  1759. 

agreement,  shall  this  court  give  it  aid?     That  there  is  Nash 

more  reason  for  the  court  to  decree  against  it,  than  for  it,  v. 

or,  at  least,  to  stand  neuter;  and  that  it  must  be  unworthy  •^®^* 

the  jurisdiction  of  the  court  to  aid  an  agreement  founded 
on  such  a  mixture  of  fraud  and  imposition,  he  cited  Savage 
V.  Taylor  J  For.  234.  Philips  v.  Duke  of  BuckSy  1  Vem. 
229.     Gumley  v.  Jeffries,  2  Vem.  416. 

Who  then  are  the  parties  to  this  supposed  agreement? 
Persons  wandering  from  place  to  place,  from  Tunbridge 
to  Bath,  from  Bath  to  Tunbridge,  with  instriiments  of 
deceitful  gaming,  to  deceive  and  draw  in  unwary  people, 
and  it  is  admitted  by  the  parties  themselves,  that  it  is 
such  a  nuisance  to  the  public,  that  the  justices  of  the 
peace  of  every  county  they  come  into,  ought  to  suppress  . 
it ;  that  the  parties  are  within  all  the  vagrant  laws ;  that 
the  bmlding  and  keeping  pubUc  rooms  for  gaming,  is  not  ' 
only  against  law,  but  contra  bonos  mores,  and  that  neither 
this  court,  nor  the  courts  of  law,  will  establish  contracts 
in  opposition  to  statutes,  and  especially  where  the  con- 
tract appears,  as  in  the  present  case,  to  be  malum  in  se. 
That  it  is  a  practice  little  better  than  that  of  the  jugglers, 
who  used  to  go  about  the  country  with  their  cups  and 
balls :  and  supposing  an  agreement  had  been  made  be-  [  381  1 
tween  them  to  go  profit  and  loss,  can  it  be  supposed  that 
this  court  would  aid  such  an  agreement?  That  it  is  like 
the  case  of  one  Wrethock,  in  the  court  of  E/vchequer, 
where  a  bill  was  brought  for  an  account  between  high- 
waymen (a). 

(a)  There  is  some  account  appendix  to  Pothier,  Vol.  II. 

of  this  flagitious  transaction  3>  and  in  the  appendix  to  Clif" 

in  the  European  Magazine  for  ford's  Report  of  the  Souths 

1 787,  Vol.  II.  360,  in  Evans's  mark  Election. 

VOL.    I.  C  C 
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1759. 


Nash 

r. 
Ash. 


The  Lord  Kexpkk. 

Thougli  lie  hdd  deaily  that  the  gime  was  unlavfiil, 
and  had  himself  frequently  suppressed  it  at  Baik,  yet  ob- 
seired,  that  if  there  was  such  an  agreement  and  oontiibii- 
turn  as  charged  by  the  lull,  there  was  no  reason  wby  some 
of  the  parties,  and  perhaps  the  worst,  should  nm  away 
with  the  whole  stodc  and  profits:  and  that  tbe  eomt 
ought  to  make  them  just  to  one  another.  He  said  diat 
he  could  not  aDow  it  to  be  a  matter  beneath,  or  unfit  ftr 
the  judgment  of  the  court,  and  therefivre  diiected  aa 
issue  to  try  whetber  any  such  agreement  and  oontiiba- 
tion,  as  diarged  in  the  bQl,  was  ever  made  cr  not,  and 
reserrcd  all  further  considerations  until  after  tbeiane 
tried  (a). 


(a)  ThoDgh  the  court  will 
give  no  countenance  to  gam- 
ing tiansacdoiiSy  yet  it  has 
seldom  denied  to  extend  its 
relief  against  the  gamester 
himself  in  behalf  of  the  per* 
son  injured;  as  where  two 
men  play  on  a  joint  stocky 
and  one  holds  the  stakes,  and 
sweeps  up  the  money,  he 
shall  answo"  a  moiety  of  that 
to  his  companion.  Treatise 
on  Equity,  book  1.  c  4.  s*  6. 
So  in  JVatUy.  Brooks,  3  Fes. 
61 2,  Lord  Loughborowgh  held, 
that  he  would  not  exclude 
the  result  of  an  illegal  con- . 
tract  in  decreeing  an  ac« 
count :  and  that  in  like  man- 
ner, smuggling  transactionsi, 


and  illegal  dealings  in  atoci, 
though  the  court  would  att 
execute  the  contract,  shooU 
be  brought  into  an  aooooat 
And  in  a  caae  of  jMtacf  t. 
Pders,  Harg.  MSS.  Na  lli. 
p.  86,  dted  at  lei^itli  ia 
Edem  on  Injunctioos,  p.  90^ 
Lord  Harcomri  appeals  ti 
have  administered  a  afanihr 
species  of  relief.  See  aba 
Bosanquel  t.  Dashmood,  For. 
38,  and  notes  to  it.  NftA 
Y.  WUkimsom,  1  Bro.  C  CL 
543,  and  Mr.  FomUamfo^t 
note,  VoL  II.  p.  6.  These 
cases,  however,  may  be  consi- 
dered as  overruled  by  Sir  W> 
GranC%  decision  in  Kmottla 
V.  HaugkUM^  11  Fee  16B. 
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1759. 
22d&23dFeb. 

SIMS  V.  BENNETT.  lOth  November. 

S.C. 
Gw,  874. 

(Reg.  Lib.  b.  1^60,  fol.  80.)  Coxe,  MSS. 

i^,MSS. 

The  bill  in  this  cause  was  filed  by  the  plaintiff,  as  Whether  a  tithe 

Ticar  of  the  parish  o(  Eaatham,  in  the  county  g£  Essex,  ^S!^,^^' 

against  the  defendants  jS^mt)^^  and  Johnaony  as  occu-  the  nature  of  it, 

piera  of  land  within  tlie  parish,  and  against  the  defend-  mode^r  place 

ants  Wilkes  and  bis  wife,  and  Hitchy  as  clainung  the  oHts  cultiva- 

.  ^      o  ^,  .  1  tion,  or  the  use 

rectory  impropriate  of  the  pansh.  ^  which  it  is 

The  bill  stated,  that  in  January,  1766,  the  plaintiff  "PPjj®?*-  *°^ 
was  instituted  and  inducted  to  the  vicarage  of  the  said  tithes  of  beans 

parish.  ^^  P®«*»  though 

^^  gathered  green 

That  in  the  year  1309)  the  abbot  and  convent  of  bv  the  hand  for 

Stratf(yrd  Langhom,  in  the  county  of  Esse^v,  havmg  ^®  ^^^  ♦^Jf^ 

are  a  great  uuie, 

complained  to  Ralph  de  Baldock,  then  Lord  Bishop  of  and  included  un- 
London,  of  great  losses  by  inundations  of  their  lands,  and  ^i^g^^^!j^ 
other  distresses,  the  bishop,  by  an  instrument  of  appro- 
priation, dated  the  9th  of  JprU  in  that  year,  after  ob- 
serving that  the  revenues  of  the  said  monastery  were 
greatly  reduced  by  the  accidents  and  other  means  meur 
tioned  in  the  said  instruiqent,  did,  for  the  relief  of  their 
distresses,  by  the  advice  ^nd  with  the  consent  of  his 
chapter,  and  by  virtue  of  his  pontifical  authority,  give, 
grant,  and  appropriate  to  the  said  abbot  and  convent  the 
parish  church  ofEastham  to  the  use  of  the  monastery 
for  ever,  saving  thereout  a  convenient  portion  for  the 
support  of  a  perpetual  vicar  in  the  same  church.  And 
therefore  he  ordained  that  the  vicar  should  have  a  man- 
sion-house, and  should  have  and  take  the  tithes  of  gar- 
dens and  curtilages,  and  all  sorti^  of  tithes  pr aster  decimaa 
garbarvm  etfceni,  et  molendini  ad  ventvm,  and  that  he 

c  c  2 
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1759.  should  have  all  oblations,  offerings,  legacies,  mortuaries, 

c  and  altarages,  and  that  he  should  also  receive  from  the 

v.  abbot  and  convent  five  merks  sterling  yearly,  de  pr^sdicf 

Bennett,      decimis  garharum^  in  augmentation  of  his  aforesaid  pcw- 

tion,  reserving  the  collation  to  the  vicarage  to  the  bishop 
and  his  successors. 

The  bill  then  stated  that,  in  the  reign  of  H.  8.,  the 
estates  and  possessions  of  the  abbot  and  convent,  upcm 
the  dissolution  of  the  monastery,  were  by  act  of  parlia- 
ment vested  in  the  crown,  and  that  the  king  afterwards, 
by  letters  patent,  made  a  grant  of  the  rectory,  under 
which  grant  the  rectory  is  now  claimed  as  impropriate  by 
the  defendants  WUkes  and  his  wife. 

That  the  defendants  Bennett  and  Johnson  have  occu- 
pied and  enjoyed  several  parcels  of  land  within  the  parish, 
and  that  in  the  year  17^6,  and  in  other  subsequent  years, 
they  have  planted  and  sowed  such  land  with  several 
quantities  of  beans  and  peas,  and  from  time  to  time  ga- 
thered the  same  by  hand  in  the  fields  by  plucking  than 
from  the  stalk  whilst  green,  and  sent  the  same  to  several 
markets,  and  there  sold  the  same  for  the  food  of  man, 
without  pajring  the  plaintiff  tithes  thereof,  or  making  him 
any  satisfaction  for  the  same.     The  bill  charged,  that 
such  tithes  have  always  been  considered  as  small  tithes, 
and  belonging  to  the  vicar  of  the  said  parish,  and  not 
only  so,  but  that,  as  vicar  as  aforesaid,  the  plaintiff  is 
entitled  to  the  tithes  of  beans  and  peas,  gathered  green, 
by  virtue  of  the  said  endowment,  and  that  by  virtue  of 
such  endowment,  all  manner  of  tithes  yearly  growing, 
arising,  or  renewing  in  the  said  parish,  except  the  tithes 
of  com  and  grain,  belong  to,  and  were  thereby  duly  and 
properly  granted  to  the  vicar  for  the  time  being ;  and  the 
bill  therefore  prayed  an  account  and  satisfaction  for  these 
tithes. 
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The  defendants  Bennett  and  Johnson,  by  their  an-  17i>9* 

swer,  admitted  that  they  had  sowed  several  acres  in  the  T*^ 

parish  with  beans  and  peas,  and  that  they  had  gathered  v. 

and  sold  the  same  greon,  but  said  that  the  tithes  of  all  Bennett. 
beans  and  peas,  whether  gathered  green  or  otherwise, 
having  been  always  paid  to  the  rector,  and  esteemed  to 
belong  to  him,  they  had  therefore,  from  time  to  time, 
compoimded  with  the  defendants  Wilkes  and  his  wife,  as 
she  is  the  impropriatrix  of  the  rectory,  and  hoped  they 
should  not  be  again  compelled  to  account  with  the  plain- 
tiff as  vicar  for  these  tithes,  and  submitted  the  right  to 
the  judgment  of  the  court. 

The  defendants  Wilkes  and  his  wife,  by  their  answer, 
claimed  the  rectory  impropriate  during  the  life  of  Mrs. 
Wilkesy  and  the  defendant  Hitch  claimed  the  same  in 
reversion,  after  her  death.  And  they  insisted  that  beans 
and  peas  cultivated  in  the  fields  by  the  plough,  wherever 
the  same,  when  ripe,  are  gathered  into  bams,  or  gathered 
by  the  hand  from  the  stalk  when  green,  are  to  be  considered 
as  great  tithes,  and  belonging  to  the  impropriator,  and 
ought  not  to  be  looked  upon  as  small  tithes,  or  as  be- 
longing to  the  vicar,  and  said  they  believed  that  neither 
the  plaintiff,  nor  any  vicar  of  the  parish,  ever  received 
any  tithe  of  beans  or  peas,  but  that  such  tithes  have  al- 
ways been  taken  by  the  impropriator. 

Upon  the  evidence  it  appeared,  from  many  witnesses, 
and  some  very  old  ones,  that  for  at  least  forty  or  fifty 
years  last  past,  beans  and  peas  had  been  cultivated  in  the 
fields  or  groimds  of  the  parish,  and  that  the  same  had 
been  gathered  and  sold  green;  and  many  witnesses 
proved  that  the  tithes  thereof  had  always  been  paid  or 
compounded  for  to  the  impropriator ;  and  no  instance  at 
all  was  shewn,  wherein  such  tithes  were  ever  paid  or 
compounded  for  to  the  vicar. 
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1759.  The  SoKcitor-Generalj  Mr.  Witbraham^  Mi.  James, 

^""^  and  Mr.  Clarke,  for  the  plaiiitiff. 

t;.  There  is  no  doubt  but  that  peas  and  beans  aoiwn  in  a 

BsKNBTT.      garden,  and  gathered  green,  are  a  small  tithe;  and  if 

they  are  so  in  a  garden,  they  must  also  be  so  in  a  field. 
The  manner  of  husbandry  cannot  alter  the  Aatuze  of 
tithes.     In  Wharton  v.  Lisle,  3  Lev.  365,  wUch  was  a 
case  concerning  the  tithes  of  flax  arising  in  the  psridi  of 
Thorpe  in  Esses,  iy  which  it  appeared  that  the  rector  had 
always  received  the  great  tithes,  and  the  vicar  the  amaO; 
!t  was  held,  that  flax,  bemg  in  its  nature  a  small  titbe^ 
it  made  no  difference  whether  it  was  sown  in  the  gardei 
or  in  open  fields;   and  though  there  iqypeaied  to  be 
twenty.«ix  acres  of  arable  ground  sown  with  flax,  it  was 
held,  lliat  the  Vicair  was  entitled  to  the  tidies  of  it.     The 
three  judged  who  diflered  firom  HoU,  C.  J^  held,  that 
quantity  could  not  alter  the  nature  of  the  tithes,  and  on 
the  authority  of  Bedingjield  v.  Feak,  Cro.  Elix.  467* 
Moor,  909.  Owen,  74.  1  Rol.  Ab.  310.  335,  condemned 
the  doctrine  in  XJvedale  v.  Tindale.     In  Justem  v.  Ni- 
cholas, Bunb.  19)  which  was  affirmed  in  the^House  of 
Lords,  it  was  decided  that  where  the  vicar  was  oititfed 
by  prescription  to  the  tithes  of  peas  and  bean^  aet  and 
planted  in  rows,  and  managed  by  a  spade  or  hoe  in  a 
garden-like  manner,  culture  by  the  plough  could  not 
alter  his  rights.     Gumley  v.  Burt,  Bunb.  169,  is  no  au- 
thority, for  there  was  neither  endowment,  nor  proof  <£ 
enjoyment.     In  Smith  v.  Wyatt,  1742,  Lord  Hardmdce 
held,  that  a  vicar,  endowed  of  small  tithes,  was  entitled 
to  the  tithe  of  potatoes  as  a  small  tithe,  though  set  in  die 
open  fields   and  in  great  quantities.     All  garden-atuff  is 
small  tithes.     In  Stephens  *v.  Martin,  which  was  deter- 
mined 7  Wm.  3.  in  the  E.vchequer,  it  was  hdid,  thatt  die 
tithe  of  carrots  and  turnips,  though  sown  and  heed*  be^ 
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kmged  to  the  ricar.    One  olgectioii  which  may  be  made  1759-     ^ 

to  this  demand  is,  that  the  same  stock  may  happen  jto  ^r^^ 

bear  both  great  and  small  tithes.     But  there  are  several  v. 

cases  which  overrule  that.     Clover,  cut  green,  is  a  great      Bsnnbtt. 

tithe ;  when  suffered  to  stand  to  seed  it  is  a  small  tithe. 

fVallis  V.  Pain^  Com.  Rep.  633.     Tares  cut  green  arc  a 

great  tithe ;  when  suffered  to  grow  to  seed  a  small  tithe. 

Hodgson  V.  Smith,  Trin.  IJIS,  in  the  Excheqtier.  The 

difference  made  between  what  is  gathered  and  what  is 

threshed,  arises  from  the  use  that  is  made  of  them.   That 

which  is  gathered  is  for  the  use  of  man,  and  therefore  not 

considered  as  a  great  tithe.     In  1  Rol.  Ab.  647,  it  is 

said,  that  no  tithe  shall  be  paid  for  green  peas  gathered 

to  spend  in  the  house. 

But,  supposing  it  to  be  a  great  tithe,  still  the  vicar  was 
Intended  to  be  endowed  with  it.     The  appropriation  is 
decimce  garbarum  to  the  monastery,  omtiimocUB  alue  de^ 
cimcB  to  the  vicar.     It  is  ndt  included  in  this  exception. 
Beans  and  peas  pludced  from  the  stem  by  the  hand  while 
green,  however  cultivated,  or  wherever  planted,  can  never 
be  tithed  under  the  description  of  decimcB  garbarum. 
Spelmatiy  in  his  glossary,  interprets  garba  to  hefascicu^ 
lus  either  of  fruits  or  wood:  Du  Fresne  calls  it  spicarum 
manipulus:  Matthew  of  Westminster  says,  frumerUi 
manipulus  quern  patrid  lingua  dicimus  "  sheaf,^  gailice 
veroj  ^^  garbam!^   How  can  peas  and  beans  fiill  under  the 
description  contained  in  the  word  garba  f    They  are  set 
out  and  taken  by  a  measure  totally  different     The  pre- 
scription in  Pigot  V.  HeamCy  Moore,  483,  was  decimam 
garbam,  which  was  a  thing  in  prescription  and  property; 
if  decim^B  garbarum,  it  would  have  been  otherwise.     In 
Barsdale  v.  Smith,  Cro.  EUx.  633,  «nd  2  Ro.  Abr.  335, 
pi.  7)  it  was  held,  tliat  the  word  garba,  strengthened 
by  a  usage,  was  sufficient  to  take  in  tith^  hay,  a  pretty 
sufficient  indication  that,  witbojut  such  usage,  it  would 
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1759.  not.    In  the  present  case  the  evidence  of  usage  amount* 

"^^         to-nothing,  for  this  culture  has  commenced  in  the  pariah 

V.         .  within  the  last  fiftj  years. 
BNNKTT.  The  Jitomey-Generaly  Mr.  Sewell,  and  Mr.  PerrMj 

for  the  defendants. 

This  is  a  case  of  very  great  conseqoenoe  to  all  Yicati 
and  impropriators.  It  is  a  new  experiment  It  aiiaes 
upon  the  gathering,  and  the  use  and  application  of  beans 
-  and  peas,  and  not  on  the  mode  of  culture.  The  piedse 
demand  in  the  bill  is  for  an  account  and  satis&ction  fir 
the  tithes  of  all  beans  and  peas  gathered  by  the  hand 
whilst  green,  and  sold  at  market  So  that,  if  they  are 
gathered  and  got  in,  in  the  usual  manner,  the  bUl  admits 
them  to  be  a  great  tithe.  Indeed,  beans  and  peas  must 
from  their  nature  have  always  been  a  great  tithe.  When 
dry  they  have  always  been  considered  as  a  rectorial  tithe, 
and  there  can  be  no  sufficient  reason  to  say,  that  thai 
being  gathered  green  can  make  a  diffisrence.  If  so,  one 
part  of  a  field,  producing  the  very  same  crop,  would  be 
great  tithe,  and  the  other  small ;  and  the  fiEurmer  would 
have  it  in  his  power  to  determine  to  whom  he  should  pay 
his  tithes,  the  rector  or  the  vicar.  If  the  rector  be  en- 
titled to  the  tithe  of  beans  and  peas,  he  must  be  so 
whether  they  are  considered  as  dry  or  greto. 

The  Lord  Keeper. 

Suppose  Indian  com  should  be  sown  in  this  countiy, 
would  it  be  a  great  or  a  small  tithe  ? 

For  the  defendanta. 

Being  of  the  general  nature  of  com,  which  is  a  great 
tithe,  it  must  be  taken  as  great  tithe  also.  In  Hodgaom 
V.  Smithy  in  the  Eoschequery  July  14,  I7I6,  Bunb.  279, 
it  was  held,  that  vetches  cut  green  were  a  great  tithe,  as 
participating  of  the  nature  of  hay.    There  is  no  solidity 
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in  the  distinction  as  to  one  being  the  food  of  man,  and  17^9. 

the  other  of  beasts.     The  reasoning  would  make  oats  ^"^"^ 

small  tithes,  which  in  many  parts  of  England  are  applied  v. 

to  the  food  of  man  as  well  as  of  horses.     Holfs  opinion      Bennett. 
in  WTiarton  v.  Lisle  has  never  been  espoused. 

As  to  the  word  garba^  it  signifies  not  only  what  is,  but 
what  may  be  bound  up.  It  may  comprehend  beans  and 
peas^  as  well  as  every  other  sort  of  com  or  grain  growing 
in  fields.  Barsdale  v.  Smith  shews  the  great  extent  to 
which  the  word  garba  may  be  taken,  and  weight  being 
laid  upon  the  usage,  it  makes  it  so  much  the  stronger  for 
the  present  purpose,  for  there  was  the  strongest  evidence 
of  usage  possible,  which  is  a  very  material  circumstance. 
Nicholas  v.  Elliott  was  founded  on  usage,  as  appears 
from  Gumley  v.  Burt. 

Mr.  Cowe  on  the  same  side  (a). 

Although  the  substantial  question  must  depend  upon 
the  old  instrument  of  endowment,  yet  there  are  in  the 
present  case  many  incidents  material  to  determine  the 
right  of  the  parties. 

The  foundation  of  the  defendant's  claim  is  grounded 
on  common  right ;  that  of  the  plaintiff's  is  against  it ;  for 
prima  faciej  and  of  common  right,  all  tithes  belong  to  the 
rector,  and  the  vicar  can  claim  none  but  what  he  can  shew 
a  right  to,  either  by  endowment,  or  from  usage  of  pay- 
ment, which  is  evidence  of  an  endowment. 

That  here,  an  endowment  being  produced,  the  ques- 
tion is  specific,  whether  the  tithe  of  peas  and  beans  is  in- 
cluded in  it  or  not;  but  as  the  general  endowment  of 
vicarages  is  of  the  small  tithes  only,  and  as  all  other  tithes 
are  called  rectorial  tithes,  it  may  be  material  to  consider 
at  large,  whether  the  tithe  of  peas  and  beans  is  to  be  taken 

(a)  This  argument  is  from  and  is  the  same  as  the  one  in 
Mr.  Code's  own  hand*  writings     Gwillim. 
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1759.  as  a  great  or  a  small  tithe,  for,  if  taken  as  a  great 

^"^"^  it  may  substantially  be  said  to  bdong  to  the  rector ;  but, 

V.  if  considered  as  a  small  tithe,  it  would  still  rest  as  a  matter 

Bennett,  to  be  shewn  within  the  endowment,  and  it  would  be  im- 
possible to  say  with  propriety,  that  the  gatherii^  green 
or  dry  could  make  a  difference ;  for,  suppose  the  exeep- 
tion  had  been  of  peas  and  beans  generally,  the  gathering 
them  one  way  or  the  other  could  not  have  varied  the 
right. 

That  it  is  difficult  precisely  to  distinguish  what  great 
or  small  tithes  are.  In  the  Codex,  Vol.  II.  691  >  great 
tithes  are  said  to  be  com,  gram,  and  wood;  and  diat  smaD 
tithes  are  the  pnedial  tithes  of  other  kinds ;  and  also  the 
mixed  and  personal  tithes.  Now  com  mvy  be  said  to  be 
grain  of  all  sorts,  and  therefore  that  beans  and  peas  are  to 
be  considered  in  their  nature  as  great  tithes ;  and  then  it 
seems  to  be  allowed,  from  the  cases  cited  on  the  other  side, 
of  fVhartan  t.  Lisle  and  Smith  ▼.  Wyatt^  that  the  quan- 
tity of  the  lands  sown  with  them,  or  the  manner  isi  hus- 
bandry, cannot  alter  their  nature. 

It  seems  probable  that  the  first  Hne  of  distinction  be- 
tween great  ssA  small  tithes  was  made  according  to  the 
quantity  and  value  of  tlmigs ;  and  as  the  original  cukors 
of  the  lands  in  England  was  com,  hay,  and  wood,  Aej 
were  determined  to  be  the  great  tithes ;  and  other  things, 
being  of  less  value  and  quantity,  were  led  as  small  tithes, 
and  though  the  reason  of  the  distinction  may  fiul  in  par- 
ticular cases,  yet,  as  it  has  reduced  things  to  a  certainty, 
it  is  fit  to  be  adhered  to  as  a  sound  permanent  rule ;  and 
where  new  things  have  been  introduced,  the  tithes  of  them 
have  always  been  considered  as  great  or  small,  according 
as  the  thing  most  participates  of  what  was  before  deter- 
mined to  be  great  or  small  tithes ;  and  though  it  is  diffi- 
cult to  search  out  the  true  ground  and  foundation  on 
which  things  depend,  yet,  suppose  com  sown  in  great 
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qumtities  in  a  garden,  it  would  be  almost  absurd  to  say,  17^- 

that  this  could  change  the  nature  of  .the  tithe;  and  it  ^ 

would  be  the  same  thing  to  suppose  pot  herbs  sown  in  -r. 

great  quantities  in  an  open  field,  should  thereby  change      Bennett. 
their  nature  with  respect  to  the  tithes. 

I^  then,  beans  and  peas,  come  to  their  maturity,  are 
to  be  considered  as  com  and  grain,  and,  consequently, 
that  the  tithes  thereof  are  great  tithes,  the  gathering  them 
green  can  no  more  alter  the  nature  than  the  particular 
manner  of  the  culture  can,  where  they  vre  sown  in  open 
fields. 

The  case  that  seems  to  have  occasioned  all  the  diffi- 
-culty  upon  this  matter  is  the  case  of  Sir  Richard  Uvedale 
¥.  Tvndcdey  reported  in  HutUm^  'J'J,  where  it  is  said, 
that  quantity  was  held  to  be  sufficient  to  make  that  great 
which  otherwise  would  be  a  small  tithe.  But  it  appears 
in  the  report  of  this  case  in  Cro,  Car.  28,  that  what  was 
«aid  by  Hi^on  to  have  been  the  opinion  of  the  court, 
was  only  the  argument  of  Seij.  Hendon^  of  counsel  for 
the  plain  tiff;  and  in  Cro.  Car.  it  appears  that  Hendoth 
having  argued  that  nUnutiB  decimue  are  properly  intended 
0f  such  things  which  are  but  of  small  consideration  in  a 
parish,  as  herbs  in  a  garden,  and  such  Kke,  and  that 
therefore  woad  sowed  in  a  field  is  not  minutie  decimce^ 
Serj.  Bridgmatij  of  counsel  for  the  defendant,  cited  a 
'case  of  the  Dean  and  Chapter  c€  Norwich^  43  EUz. 
where  it  was  adjudged  upon  a  special  verdict.  That  the 
•tithes  of  forty  acres  of  land,  planted  with  saffiron,  apper- 
«  tained  to  the  vicar,  and  not  to  the  parson ;  to  which  Hen- 
don  answered,  that,  that  was  not  because  they  were  mi- 
mikista  decinuJB,  but  for  that,  upon  the  endowment  found, 
the  allegation  was,  that  the  pamon  should  have  tithe  of 
'<M)m  and  hay  onlj^.  But,  'per  Yelveriony  who  was  a  judge 
of  the  court,  Thatwus  not  < the -reason,  ibut  because  they 
were  accounted  as  minuiiB  decifMBj  and  appertained  to 
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1759.  the  vicar,  and  it  is  very  remarkable  upon  this,  that  if  sodi 

S1M8  observation  was  made  by  one  of  the  judges  of  the  court, 

V.  it  is  impossible  that  the  points  mentioned  in  Huiion  to 

Bennett.      j^i^y^  ^j^jj  agreed  to  by  the  court,  could  ever  in  &ct  have 

been  so  agreed  to ;  besides,  the  case,  as  reported  in  Cm, 
Car,,  concludes  with  these  words :  ^^  And  all  the  juslSoes 
resolved,  woad,  growing  in  nature  of  an  herb,  the  tithe 
thereof  ought  to  be  reputed  for  minutie  dedvuB^  and 
judgment  was  given  for  the  defendant. 

The  case,  therefore,  in  Hutton,  thus  considered,  phun- 
ly  shews  that  tithe  must  receive  its  denomination  of  gteit 
or  small,  from  the  nature  of  the  thing  in  question,  and 
not  from  the  time  of  gathering,  or  from  the  quantity,  or 
the  place  where  it  is  sown.  And  it  is  plain  from  ana- 
paring  of  books  together,  that  all  the  writers  who  have 
endeavoured  to  maintain  the  contrary  doctrine,  or  to  raise 
doubts  upon  the  matter,  have  transcribed  their  arguments 
from  that  mistaken  case  in  HuttorC^  reports,  which  is  a 
posthumous  work,  and  a  translation  only  from  the  authoi^i 
manuscript. 

As  to  the  case  of  Wharton  and  Lisle,  it  is  reported  ia 
several  other  books  besides  3  Levinz;  it  is  also  in  4  Mad» 
183,  Carth.  2|63,  Skin.  341,  and  356,  Comb.  2D1.  909; 
and  as  this  case  is  reported  in  some  of  the  books,  it  ap- 
pears that  judgment  was  given  by  three  judges  against 
the  opinion  of  Holt,  C.  J.,  that  flax,  being  a  small  titlie 
in  its.  nature,  ought  not  to  be  considered  as  a  great  tithe, 
from  its  being  sown  in  large  quantities.  But  upon  con- 
sidering all  the  books  together,  it  appears  very  fiur  fron 
being  clear,  that  this  judgment  was,  in  fact,  against  the 
opinion  of  Holt;  for  it  appears  that  the  judgment  was 
given  in  his  absence,  and  therefore  the  objections  men- 
tioned to  have  been  thrown  out  by  him  could  only  have 
'been  for  breaking  the  case,  and  throwing  out  his  doubts 
to  the  counsel,  who  were  afterwards  to  argue  it,  and  ia 
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Skinner  there  appears  ai^adjoummeiit  by  cicria  (zdvisari  1759. 

vultj  and  he  might  afterwards  satisfy  his  doubts,  and  alter       •  ^T'^ 
his  opinion,  which  judges  now  (I  speak  it  with  deference)  v. 

often  do  after  a  first  or  second  argument.  And  if  he  Bbnnett. 
did  not  concur  with  the  other  three  judges  in  the  judg- 
ment that  was  given,  it  can  hardly  be  supposed  that,  in.  a 
case  of  so  great  consequence  in  point  of  precedent,  they 
would  have  given  judgment  in  his  absence.  And  it  is 
plain  that  all  his  objections,  in  their  utmost  force,  amount 
to  no  more  than  what  is  said  in  that  mistaken  case  in 
Hutton  before  mentioned.  And  in  the  case  of  Pain  v. 
UnderhiU,  in  the  Excheqt^erj  it  was  said  by  Comynsy 
Chief  Baron,  in  giving  the  judgment  of  the  court,  that 
Chief  Justice  HoU  had  changed  his  opinion,  and  was  not  « 
against  the  judgment ;  upon  the  whole,  therefore,  it  must 
be  submitted,  that  beans  and  peas,  as  grain,  are  in  their 
nature  great  tithes ;  and  the  manner  of  gathering  them, 
or  the  culture,  or  the  quantity,  cannot  alter  the  specific 
nature  of  them. 

But  be  this  as  it  will,  as  here  a  special  endowment  is 
produced,  it  must  be  admitted  that  the  substantial  ques- 
tion in  this  case  will  depend  upon  the  construction  of  the 
endowment  itself,  and  the  usage  that  hath  been  upon  it. 
Now  the  principal  words  of  the  endowment  are,  Q^od  m- 
carius  habeat  decimaa  hortarum  ac  amnimoda^  decimasy 
prcBter  decimas  garbarum.  From  the  words  decimas  hor^ 
tarum  it  hath  been  argued,  that  this,  eof  vi  termini^  in- 
cludes the  tithes  of  beans  and  peas,  beans  and  peas  being 
a  garden  tithe.  But  this  is  too  flimsy  an  argument  to  de- 
serve any  laboured  answer.  Garden  tithes  are  a  distinct 
specific  species  of  tithes,  and  every  thing  whatsoever,  re- 
newing in  the  short  compass  of  a  garden,  would  yield  a 
small  tithe,  and  even  wheat  itself.  But  this  case  would 
be  no  rule  to  judge  of  the  nature  of  tithes  in  other  cases. 
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1750.  Tlie  tnie  qiieatioay  therdEbie»  mrt  dtegtad  €B  die 

^"''^   •      atmction  of  the  wori  garb^  and  the  «ige. 

V.  ^Bishop  SmiingJIeeiy  im  that  put  of  Iiia 

^1°™*^'*      Cases,  p.  207- where  he  treats  of  the  dotiea  Mid  i^ilifti  of 

[  ^393  ]       the  parochial  clergy,  saya,  *^  In  sMaeappwipritiona  thna 

were  vicarages  endowed,  and  here  the  difionl^  liea  in 
iiigtangniahing  the  tithes  which  bdfli^  to  one  fion  At 
other.^  The  best  mles  I  can  find  to  be  satiafied  in  Aai 
matter,  are  the  ondowments  or  prescriptiona.^  ^The 
grestest  difficulty  hmdi  been  aboot  snudl  titliei,  vhidi  ii 
the  oonmum  endowment  of  vicaragea.^ 

Now  as  the  word  ^garba'^  in  this  endowment  mnt, 
in  a  great  measure,  rule  the  determination  in  the  pteaat 
case,  it  will  be  vary  material  to  trace  oat  its  tnie 
ing  and  definiuon  from  books  of  authority,  and  the 
ments  of  learned  men,  in  order  to  see^  not  whether  these 
tithes  merely,  bat  whether  in  general  this  species  of  tiAcs 
is  or  is  not  concluded  in  the  word  garba  ;  tat  if  it  can  bs 
shewn  to  be  so,  it  seems  decisive  of  the  present  qnestiwi, 
for  then  it  will  bring  these  tithes  directly  within  the  ex- 
ception of  what  the  vicar  is  not  endowed  of 

It  must  be  admitted  that  the  word  ^'^ar6a*  is  of  very 
complex,  doubtful  construction ;  and  there  seons  to  bens 
English  word  sufficient  to  take  in  the  whde  mffMamg  of 
it  In  Du  Fresne*8  Glossary,  it  is  defined  by  the  wivd 
^  manipulus.'^  In  Cawel  it  is  said  to  mean  a  bundle^ , 
and  that  in  some  places  it  is  takoi  fior  a  handfiiL  la 
Spelman'e  Glossary  it  is  defined  by  the  word  ^^fasciemhu 
sive  efrugibus  sive  e  lignis.^  In  Lambarfts  CoUectioa 
of  the  Saxon  Laws,  139)  among  the  laws  of  Edwmi 
the  Confessor,  the  title  of  the  eighth  law  is  ^^  De  d^mU 
eeclesice  reddendis ;  ^  and  then  the  first  words  of  the  law 
are,  *^  De  omni  annond  decima  garba  Deo  dMta  ed^ 
But  the  most  material  construction  ^  thp  w<wd  anet 
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> 

firom  Archbifihop  StratfmPs  Consdtutioiis  with  LincU         l^Sd. 
wood's  Comment     These  ConsdtutioiLs  were  made  in  ^"^^^ 

the  year  1342  in  the  time  of  Ed.  3.,  not  long  after  the  v. 

*date  of  the  endowment  in  question ;  and  the  fourth  Bsnnktt. 
canon,  as  appears  in  Lindwood,  188,  was  this :  ^^  Men,  [  *  393  ] 
Uinded  by  the  deception  of  a  damnable  sin,  cannot  escape 
the  perdition  of  their  souls  while  they  pay  the  tenth  garb 
of  their  fruits  for  labour,  and  by  mistake  in  counting, 
pay  the  elevoith  garb  instead  of  the  tenth.  We  therefore 
to  obviate  such  damnable  attempts  of  perverse  men  by 
wholesome  remedy,  by  the  advice  of  this  counsel,  do  pro- 
nounce diem  to  be  involved  in  the  sentence  of  the  greater 
excommunication."  The  original  words  are,  ^^  ErrorU 
datnnabUis  demo  exccecati  auarum  animarum  ewddia 
non  devUant^  dum  fmgtim  nuirum  dedmam  garbam 
9olvente$  pro  kibore  meterUUmUj  ed  minimi  computat&j 
non  absque  error e  adculi^  pro  decimd  undecimam  soU 
vtmt  garbam^  S^c^  Then  comes  the  ^^  N09  ig^ur.'^ 
Here  the  word  ^^garba  **  is  applied  to  frugeSf  which  must  ^ 
mean  all  the  fruits  of  the  earth,  and  it  shews  how  the  ec- 
clesiastics understood  the  word  about  the  time  when  the 
endowment  in  ^piestion  was  made ;  but  the  gloss  brings  it 
more  directly  to  the  present  question.  Under  the  word 
frugwn  it  is  said,  Harwn  appeUatione  larga  contineiur 
reditusy  et  non  solum  talis  qui  defrumentis  et  legumini- 
bus  (which  is  beans  and  peas),  verum  etiam  qui  ex  vino^ 
sUvis  cceduis^  ^c.  capitur ;  by  which  it  appears  that  le* 
gumen  as  well  as  frum/entum  was  comprised  in  the  an- 
cient signification  of  the  word  ^^  garba^  And  this 
'Corresponds  with  the  reason  of  the  grant,  which  was  to 
supply  the  poverty  of  the  religious  house.  But  the 
gloss  is  still  stronger  under  the  word  ^^  meientibus^ 
where  it  is  said,  **  Ex  hoc  verbo  apparety  auctorem  hie 
loqui  defrugibuSf  in  quantum  ad  messionem  apta  sunt, 
tit  puta  de  frumento^  kordeoy  foinsy  pisis  (peas  and 
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1759.  beans,)  avenisy  milioy  et  asteris  hujasmodij  quce  meti 

^^  Solent'^    If  this  is  of  any   authority,  nothing  can  be 

V,  stronger  to  shew,  that  in  the  ancient  ecclesiastical  sig* 

Bennett,  nification  of  words,  beans  and  peas  are  comprehended 
[  395  ]  in  the  word  ^^garha.^  The  text  of  the  canon  is  certainly 
binding  in  re  ecclesiaaticd ;  and  Lindwoody  the  author  of 
the  gloss,  was  undoubtedly  a  man  of  great  judgment  and 
accuracy,  and  very  industrious  to  find  out  the  trae 
foundation  of  things.  The  book  is  taken  notice  of  with 
great  commendation  by  Bishop  Nicholson^  in  his  account 
of  the  church  historians,  in  his  English  Historical  Li- 
brary, where  he  says  the  commentary  or  gloss  was  of  the 
learned  collector's  own  composure,  who  was  doctor  of 
laws,  official  of  Canterhuryy  and  at  last  Bishop  of  St 
Davic^B.  And  though  the  old  canons  made  in  oouto- 
cation  are  not  binding  on  the  laity,  yet  that  they  are 
binding  in  re  ecclesiasticd  was  determined,  upon  great 
consideration,  in  the  case  of  Middleton  r.  Crofij  2  Sir. 
1056,  where  it  was  holden  that  the  old  canons  concennng 
clandestine  marriages  were  binding  even  on  the  laity, 
and  a  consultation  as  to  this  was  awarded ;  besides,  the 
common  law  cases  amount  to  the  same  thing.  In  South- 
cote  Y.  Southcote^  Alleyne  80,  in  an  action  of  debt  upon 
the  statute  of  2  &  3  Ed.  6.  the  plaintiff  set  forth  that  he 
was  proprietarius  decimarum  garharum  et  fosnij  SfC. 
and  that  the  defendant  sowed  certain  land,  containing  so 
many  acres,  in  that  parish,  with  grain,  and  after  mowed 
it,  and  carried  away  the  grain,  not  setting  out  the  tenth 
part.  After  verdict  for  the  plaintiff  upon  nil  ddnt 
pleaded,  it  was  moved,  in  arrest  of  judgment,  that  the 
plaintiff  hath  entitled  himself  as  proprietarius  decima- 
rum garharum^  and  demands  tithes  of  grain  in  general; 
whereas  garharum  is  a  word  of  uncertain  signification, 
and  divers  sorts  of  grain  are  not  wont  to  be  bundled  up, 
as  rape-seed,  mustard-seed,  and  cummin-seed,  which  used 
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to  ]be  thrashed  out  in  the  field ;  but  the  objection  was  over-  17^9. 

ruled,  and  the  plaintiff  had  judgment :  which  case  plainly  Sims 

shews  that  garba  may  mean  any  sort  of  grain,  and  that  v 

it  is  not  confined  to  com  only,  or  to  such  grain  only  as      Bennett. 
may  be  garbed  or  bundled  up.     And  the  case  which  has 
been  mentioned  of  Baredale  v.  Smithy  shews  that  the         [  396  ] 
word  may  be  extended  to  the  tithe  of  hay,  where  the 
usage  has  taken  it  to  be  so,  which  may  introduce  the 
question  upon  the  usage  in  the  present  case. 

Now  it  is  proved  beyond  all  doubt,  that  the  tithe  of 
beans  and  peas,  gathered  green,  have  been  paid  to  the 
impropriator  for  above  forty  or  fifty  years ;  and  no  one 
instance  whatsoever  is  produced  of  its  ever  having  been 
piktd  to  the  vicar.  It  is  surely  then  false  reasoning  upon 
this,  to  say  that  such  evidence  amounts  to  nothing,  for 
that  it  appears  by  it,  that  this  kind  of  culture  has  com^ 
menced  in  this  parish  but  for  about  half  a  century,  and 
no  longer.  I  say,  this  is  false  reasoning ;  because  it  ap- 
pears, firom  undoubted  authority,  that  in  re  ecclesiastied 
a  usage  of  forty  years  id  evidence  of  a  prescription,  and 
that  it  is  not  like  the  common  law  prescription,  which 
must  be  time  out  of  mind.  By  the  statute  of  2  &  3 
£.  6.  c.  13,  which  gives  the  treble  penalty  for  not  settii^ 
out  tithes,  it  is  provided  that  every  of  the  king''s  subjects 
shall  set  forth  their  tithes  in  such  manner  and  form  as 
hath  been  of  right  yielded  and  paid  within  forty  years 
next  before  the  making  of  this  act,  or  of  right  or  custom 
ought  to  have  been  paid ;  and  that  no  person  shall  hence- 
forth take  or  carry  away  any  such  or  like  tithes,  which 
have  been  yielded  or  paid  within  the  said  forty  years, 
or  of  right  ought  to  have  been  paid.  My  Lord  Coke^ 
in  his  comment  on  this  statute,  2  Inst.  649*9  upon 
the  words  "within  forty  years,^  makes  this  observa- 
tion :  "  This  time  of  forty  years  is  here  set  down,  be- 
cause it  is  the  usual  time  for  the  proof  de  mado  decimnn^ 

VOL.   I.  D  D 
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1759.  eft.''    And  at  page  653,  he  says  further,  that  ^<  fiir  the 

^T""^  better  understanding  of  this  statute,  and  our  books,  it 

V.  is  good  to  be  known  what  the  time  of  prescription  fir 

Bennett,      tithes  is  by  the  canon  law :  and  the  time  for  prescripdoB 

in  that  case  is  forty  years,  by  which  time  of  prescriptiai 
a  spiritual  person  may  gain  by  the  canon  law  a  right  of 
[  997  ]  tithes  in  another  parish.*"  And  a  little  lower  in  the  page 
he  says,  ^Hhat  the  custom  once  estabhshed  doth  oontiniie.* 
But  there  is  a  modem  case  remarkable  to  this  purpose  ia 
1  Str,  87.  Drake  v.  Taylor.  The  vicar  libelled  in  the 
ecclesiastical  court  for  tithes  of  turnips,  and  laid  Iiia  titk 
to  them  by  prescription  and  endowment.  The  defendaat 
pleaded,  that  there  is  a  rectory  impropriate,  and  that  time 
out  of  mind  the  rector  has  taken  tithes  of  turnips ;  and 
he  moved  for  a  prohibition  pro  defectu  MaHonigj  and 

obtained  a  rule  nisi ;  but  the  rule  was  discharged,  die 

« 

question  being  between  two  ecclesiastics,  one  or  other  of 
whom  must  be  entitled,  and  it  is  indifferent  to  the  tenant 
who  has  them  ;  and  Mr.  Justice  Prodt  added  this  farther 
reason,  ^^  because  in  the  spiritual  court  fifty  years  maktt 
a  prescription.*"  And  in  Sanderson  v.  Clagetj  1  P.  Wms. 
657,  ^'  Claget  libelled  in  the  ecclesiastical  court  againit 
Sanderson,  for  the  annual  sum  of  6«.  8c(.  as  a  procura- 
tion fee  due  by  custom  for  visitations ;  upon  which  iStsn- 
derson  moved  the  King's  Bench  for  a  prohibition,  and 
obtained  a  rule  nisi.  But  it  being  an  ecclesiastical  do^, 
and  claimed  both  by  and  from  ecclesiastical  persons,  the 
court  discharged  the  rule;  and  Lord  C.  J.  Pratif  in 
giving  the  opinion  of  the  court,  said,  ^^  That  whete  a 
thing  is  claimed  by  custom  in  the  spiritual  court,  it  mut 
be  intended  according  to  their  construction  of  a  cnsloai, 
and  by  their  law  forty  years  make  a  custom  or  prescrip- 
tion.'' But  forther  in  Wallis  v.  Paine,  Com.  Rep.  648, 
where  the  vicar  being  endowed  of  small  tithes,  the  questkn 
was,  whether  clover-seed  was  a  great  or  small  tithe :  and 
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tliere,  though  the  court  detennined  it  to  be  a  small  tithe,  1759* 

yet  it  appears  that  great  weight  was  laid  upon  the  deposi-  c.^g 

tions  in  the  cause,  by  which  it  appeared  that  the  vicar  for  v. 

forty  or  fifty  years  had  received  the  tithe.     The  words  of      Bennbtt. 

the  book  are,  ^^  But  in  this  cause  it  seems  most  evident 

it  should  be  so  taken ;  since,  by  the  depositions  in  the 

cause,  it  appears  that  for  forty  or  fifty  years  in  this  parish       L  398  J 

the  vicars  have  received  the  tithe  of  this  seed.""    Which 

cases  plainly  shew  what  great  weight  the  evidence  in  this 

cause  ought  to  have  in  determining  the  nature  of  the  tithe 

in  question. 

Besides  this,  a  ftirther  argument  for  giving  a  liberal 
extensive  construction  to  the  word  ^^  garba  ^  arises  from 
the  clause  of  reservation  of  five  marks  yearly,  to  be  paid 
de  decimis  garbarum.  There  is  no  such  specific  coin  as 
a  mark,  nor  ever  was,  any  more  than  of  a  pound  sterling; 
but  it  is  well  known  that  in  the  ancient  computations  a 
mark  was  reckoned  at  13s.  4ed.:  five  marks,  therefore, 
must  amount  to  668.  8d.  a  great  sum  to  be  paid  out  of 
these  tithes ;  and  especially  when  it  is  considered  as  a  re- 
servation made  above  four  hundred  and  fifty  years  ago, 
when  money,  at  a  moderate  computation,  was  worth  at 
least  ten  times  as  much  as  it  is  now.  In  Dugdale*B  Hist, 
of  St.  PauFs,  p.  32,  and  Bishop  Fleetwood!^  Chronicon 
^retiosum,  p.  83,  it  appears,  that  in  the  year  1302,  which 
was  within  seventeen  years  of  the  date  of  the  grant  in 
question,  wheat  was  sold  by  the  quarter  at  4s9.,  malt 
ground  at  3«.  4(2.,  and  other  things  in  proportion ;  a  bull 
at  'Ja.  4ed.y  a  cow  at  &.,  sheep  from  Is.  to  8t2.,  a  capon 
2d.  It  cannot,  therefore,  be  taken  but  that  the  original 
intent  of  the  grant  in  question  was  to  reserve  the  decimce 
garbarum  to  the  religious  house  in  the  ftdlest  latitude 
and  extent  of  the  word ;  for  taking  it  otherwise  it  might 
be  rather  a  charge  than  a  bounty  to  supply  their  losse^ 
and  to  serve  for  maintenance  and  hospitality. 

n  d2 
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1759.  The  Solicitor 'General  in  reply. 

^  This  question,  which  is  of  very  great  importance,  and 

V,  quite  new  as  far  as  the  present  case  extends,  arises  solely 

Bennett,  q^.  ^f  ^^  endowment.  Where  an  endowment  is  pre- 
sumed, the  question  must  be  determined  by  usage ;  and 
usage  may  also  explain  a  doubtful  endowment ;  but  as 
[  399  ]  the  present  endowment  appears  without  usage  either  to 
assist  or  explain  it,  the  case  must  be  decided  by  the  con- 
struction put  upon  the  instrument. 

The  words  of  the  endowment  are  decinue  hartorumj 
which  Wallis  v.  Paine  has  decided  to  be  mintiiie  decinue. 
There  are  two  criteria  by  which  great  and  small  tithes 
may  be  judged  of.  First,  the  species ;  second,  the  ose 
and  application  of 'them.  The  latter  is  the  surer,  as  the 
true  quality  cannot  be  known  till  severance.  In  Smiik  t. 
Huggins  in  the  Exchequer,  24th  June^  l?^^*  where  the 
plaintiff,  being  a  vicar  endowed  of  small  tithes,  brooglit 
his  bill  for  an  account  of  tithes  of  hops,  to  which  it  was 
objected  by  the  defendant,  that  though  hops  in  a  garden 
are  small  tithes,  yet,  that  being  planted  in  great  quantities 
in  the  parish,  they  ought  to  be  considered  as  great,  and 
not  as  small  tithes.  And  in  support  of  this  objection^it 
was  said,  that  peas  and  beans  sown  in  a  garden  are  small 
tithes,  but  in  open  fields  are  to  be  considered  as  great 
tithes ;  but  the  court,  with  'great  clearness,  over-mled 
this  objection,  saying,  that  small  or  great  tithes  are  not 
to  be  distinguished  by  quantity,  but  from  the  nature  of 
the  things  themselves :  that  hops  are  clearly  in  their  na- 
ture a  small  tithe,  and  that  peas  and  beans,  when  cut 
green,  are  small  tithes,  though  sown  in  open  fields,  and 
though  sown  in  never  so  great  quantities;  but  that  if 
they  are  left  to  come  to  maturity,  and  consequendy  to  be 
grain,  they  are  then  great  tithes.  It  is  no  objection  to 
the  vicar^s  demand,  that  a  double  tithe  might  be  payable 
for  the  same  thing,  by  the  vicar  having  the  beans  and 
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pess  when  gathered  green,  and  another  tithe  to  the  rector  1759. 

irhen  the  stalks  ripened  and  were  cut  down.     It  would.         g 
be  merely  dividing  the  same  tithe  between  two  different  v. 

owners,  according  to  the  grant  of  appropriation.  Nor  is  Bennett. 
this  an  objection  of  any  weight,  that  the  farmer  would 
have  it  in  his  power  to  determine  the  property  of  the 
tithes  between  the  rector  and  the  vicar.  Tithes  are  in  [  400  ] 
their  nature  a  fluctuating  and  uncertain  inheritance  :  the 
occupier  may  cultivate  his  land  as  he  and  his  landlord 
think  proper;  nay,  they  may  even  leave  it  waste,  and 
deprive  both  of  their  tithes.  If,  after  all,  it  is  still  doubt- 
ful whether  this  be  a  small  tithe  in  its  nature  and  qua- 
lity, the  question  wiU  be,  whether  the  defendant  has 
proved  himself  entitled  under  the  word  decimce  garbarum. 
Beans  and  peas,  gathered  green,  neither  solent  nee  pos- 
sunt  ligari. 

The  Lard  Keeper. 

This  is  a  bill  brought  by  the  vicar  of  Eastham  for  loth  November, 
tithes  of  beans  and  peas  gathered  green,  and  sold  in  the 
market  The  bill  seems  to  admit,  that  had  these  beans 
idid  peas  come  to  maturity,  the  rector  would  have  been 
entitled  to  them ;  and  therefore  the  question  is,  whether, 
from  their  being  gathered  green  and  sold  in  the  market, 
the  vicar  is  entitled. 

The  rector  is  of  common  right  entitled  to  all  sorts  of 
tithes:  the  vicar  can  claim  against  the  rector  only  by 
endowment  or  prescription ;  and  therefore  in  Sprifig's 
case,  Moar  761,  it  is  holden  that  a  rector  cannot  pre- 
scribe against  a  vicar  endowed  ;  because  where  an  endow- 
ment  is,  no  prescription  can  prevail  against  it.  So  in  the 
same  book,  910,  minutce  decimce  carry  not  the  tithes  of 
glebe  lands,  because  the  endowment  goes  no  further  than 
the  words  of  the  donation  carry  it.       > 


V*' 
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1759.  In  this  cause  it  appears  from  the  evidence,  that  die 

G  usage  of  gathering  green  is  new  and  modem,  occasioned, 

V.  perhaps,  by  the  increase  of  the  inhabitants  in  this  town 

Bennett.      and  neighbourhood ;  but  be  that  as  it  will,  the  plaintiff, 

the  vicar,  is  in  possession  of  no  such  right  to  the  tithes  of 
beans  and  peas  gathered  green,  &c.  by  prescription.  And 
the  fact  of  usage  giving  the  vicar  no  such  right,  I  cannot 
[  401  ]  decree  for  him  upon  his  claim,  until  it  is  established  at 
law,  to  be  the  law  that  the  vicar  is  entitled  to  the  tithes 
of  such  beans  and  peas. 

But  the  endowment  has  been  insisted  upon  on  the  put 
of  the  vicar,  and  this  has  been  treated  as  a  new  case;  and 
as  it  has  been  mentioned  so  to  be  by  the  counsel  on  bodi 
sides,  I  shall  give  my  thoughts  upon  it. 

That  tithes  arc  due  jure  divino  is  a  doctrine  now  ex- 
'^t  ploded ;  the  right  therefore  depends  upon  municipal  laws. 

By  those  laws  the  demand  is  given  de  cammuni  jure  to 
the  rector,  and  the  vicar^s  right  can  be  only  by  endow- 
ment, or  by  prescription  and  usage  as  evidence  of  an  en- 
dowment. There  being  no  prescription  in  this  case,  it 
brings  it  to  a  question  of  construction  upon  the  words  of 
the  endowment. 

The  endowment  was  made  by  the  Bishop  of  Londim 
before  any  statutes  relating  to  endowthents :  the  wotdi 
are,  "  Vicarius  haheat  et  percipiat  decimas  hortorumy 
ac  omnimodas  decimas^  prceter  decimns  garbarum  fasfd 
et  molendinir  It  has  been  insisted  that  beans  and  pen 
gathered  green  could  not  be  garba,  and  therefore  could 
not  go  to  the  rector ;  for  that  garba  signifies  grain  bound 
up  in  a  sheaf,  which  beans  and  peas  gathered  green  could 
not  be ;  but  this  is  a  fallacy,  for  when  the  law  speaks  of 
garba  or  sheaves,  it  speaks  of  the  whole  produce,  stalk 
and  all.  The  word  garba  means  qtiod  ligari  potest^  and 
probably  peas  were  actually  garbed  when  the  word  was 
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I. 

intiroduoed  into  the  canon  law;  but  since  that,  barley,  1759. 

oats,  and  peas  are  not  garbed,  and  wheat  continues  to  be  ^^ 

garbed,  because  the  straw  is  of  value,  and  to  preserve  it  v, 

imbroken,  and  yet  barley  and  oats  are  decima  garbarumj  Bennbtt. 
which  words  carry  great  tithes  in  contradistinction  to  vica- 
rial tithes.  Spelman  explains  garbce  to  be  such  fruits  of 
the  earth  as  are  naturally  fit  to  be  bound,  and  Lindwood 
explains  it  the  same  way.  It  follows,  therefore,  that 
garba  means  and  refers  to  such  grains  as,  when  come  to  [  402  ] 
maturity,  were  usually  or  might  be  bound  together,  and 
does  not  extend  to  things  improper  to  be  bound. 

The  old  cases  make  the  nature  of  the  thing  to  be  the 
distinction  between  small  tithes  and  great  tithes.  So  is 
Udall  V.  TindaUf  Cro.  Car.  28.  Wharton  v.  Lisle^  4 
Mod.  103.  and  Bedingfield  v.  Frake^  Moor.  909,  where 
com  was  holden  to  be  great  tithes  in  a  garden ;  and  the 
modem  cases  concur  with  the  distinction.  Nicholas  v. 
Elliott  J  in  Bunburyy  is  unintelligible  in  itself,  but  has 
light  given  to  it  by  Gumley  v.  Burt^  in  Bunhury^  where 
the  distinction  is  holden. 

There  have  been  cited  Stephens  v.  Martin,  and  Nicho- 
las V.  Elliott,  against  the  distinction,  and  no  other  cases. 
The  first  case  is  answered  by  its  being  observed,  that  in 
that  case  it  did  not  appear  what  the  endowment  was,  or 
whether  the  impropriator  contested  it  (a).  And  as  to 
Nicholas  v.  Elliott,  it  appears  by  Gumley  v.  Burt,  that 
the  usage  in  that  case  made  the  difference.  These  cases 
prove  these  two  propositions :  First,  That  the  vicar  has 
no  claim  to  tithes  but  by  endowment  or  prescription. 
Secondly,  That  where  the  endowment  is  not  by  special 

(a)  This  however  does  ap-     by  the  respondent's  printed 
pear  by  the  report  of  that     case.     Gtv. 
case  in  Bunb>  170.  and  also 
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1759.  bat  by  general  vords,  as  minuiiB  decinue^  the  law  distill* 

^^  guishes  between  the  tithes,  according  to  the  nature  of  the 

V,  thing ;  and  the  mode  of  the  cultivation,  as  in  a  garden- 

Bennett.      lijjg  manner,  does  not  alter  the  tithes,  as  in  Gumley  y. 

Burt:  much  less  can  the  mode  and  time  of  gathering  alter 
the  right,  which  has  attached  in  the  rector  before  the  time 
of  gathering.  The  rector  is  entitled  at  the  time  of  com- 
mitting the  grain  to  the  earth,  and  it  would  make  his 
right  strangely  precarious  and  uncertain,  to  put  it  upon 
[  ^^  ]  the  management  of  the  owner :  if  that  were  the  case,  then 
a  great  tithe,  gathered  before  it  comes  to  maturity,  would 
be  a  small  tithe ;  and  yet  in  Hodgson  v.  Smithy  in  Bun- 
hury^  tares  cut,  whether  green  or  ripe,  are  a  great  tithe. 
Nothing  breaks  into  these  resolutions,  but  that  the  jEc- 
chequer  have  determined  the  tithe  of  clover-seeds  to  be  a 
Jk-  small  tithe.     The  reason  the  Exchequer  made  the  differ- 

ence between  seed  and  the  other  cases,  was  not  grounded 
on  reasoning,  but  on  authority.  It  was  because  Lord 
Coke  laid  it  down  that  seeds  were  minutiB  decinuBf  and 
the  court  of  Exchequer  did  rightly  in  conforming  with 
that  rule  as  it  was  established ;  and  therefore  that  case 
of  seeds  is  to  be  considered  as  an  exception  to  the  ge- 
neral rule,  and  does  not  vary  the  rule  itself:  but  this  ex- 
ception has  never  been  carried  further  than  to  seeds,  not 
to  grain. 

But  another  distinction  has  been  taken  from  the  appli- 
cation of  peas  and  beans  to  sustenance  of  man,  not  of  cat- 
tle ;  but  this  will  not  hold,  as  it  would  go  too  far,  for  if 
things  are  small  tithes  because  used  for  the  sustenance  of 
,  man,  it  would  comprehend  all  gr^,  as  barley  for  beer  or 
bread,  and  oats  for  bread  or  family  uses. 

Therefore  I  am  very  well  satisfied,  in  point  of  law,  that 
these  tithes  are  rectorial ;  but  if  I  had  not  been^  so,  I 
should  have  decreed  against  the  plaintiff  for  want  of  en- 
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joyment.     Let  the  bill  be  dismissed ;  but,  as  it  is  a  new 
case,  without  costs  on  either  side. 


This  decree  was  afterwards  affirmed  in  the  House  of 
Lords,  7th  December,  1762.   7  Bro.  P.  C.  Ed.  Toml.  29. 
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Duke  of  MARLBOROUGH  v.  Earl  GODOLPHIN. 

Et  i  contra. 

{Reg.  Lib.  a.  1759. /o/.  78.) 

John,  Duke  of  Marlborouqh,  upon  whom,  by  certain 
acts  of  parliament,  the  honour  and  manor  of  Woodstock, 
and  a  pension  of  <£5000  per  ann.  were  limited  and  an- 
nexed for  ever  to  go  along  with  his  titles,  with  a  view  of 
communicating  the  same  unalienable  qualities  to  his  own 
private  property,  by  a  deed  of  covenant  with  John,  Duke 
of  Montagu,  and  certain  other  trustees,  made  subject  to 
revocation  by  deed  or  will,  bearing  date  the  17th  of  No- 
vember, 1712,  covenanted  to  assign  and  pay  to  the  said 
trustees  ready  money  and  securities  to  the  amount  of 
^400,000  in  trust,  to  be  disposed  of  in  purchasing  lands 
and  hereditaments,  to  be  conveyed  in  manner  therein 
mentioned,  so  long  as  by  law  might  be,  to  go  along  with 
his  honour  and  dukedom  of  Marlborough,  with  several 
directions  and  powers,  and  {int.  alia)  to  revoke  the  uses 
in  tail  male  to  be  limited  to  persons  not  in  being,  when 
they  should  be  respectively  bom,  and  in  lieu  thereof  to 
limit  the  same  to  them  respectively  for  their  lives.     And 

vocation  and  resettlement  was  void,  at  tending  to  a  perpetuity^ 
naot  to  the  estate  settled* 


[  404  ] 

1759. 
8l8t  &  83d  July. 
16th  Novemb^. 

S.C. 
Core,  MSB. 
Perryn,MSS. 
ScweU^MS8. 

Testator  devites 
his  real  estates  to 
trustees,  to  seve- 
ral persons  for 
life,  with  re- 
mainder to  their 
first  and  other 
sons  in  tail  male 
successively;  but 
directs  his  trus- 
tees, upon  the 
birth  of  every  son 
of  each  tenantfbr 
life,  to  revoke  the 
uses  before  limit- 
ed to  their  re- 
spective sons  in 
tail  male,  and  to 
limit  the  pre- 
mises to  such 
sons  for  their 
lives,  with  im- 
mediate remain- 
ders to  the  re- 
spective sons  of 
such  sons  in  tail 
male :  held,  that 
this  clause  of  re- 
and  Imng  rqpug- 
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17S0-         he  directed  his  said  trusteeB,  within  seven  years  after  his 
J^T^  f       death,  to  apply  for  an  aot  of  parliament  to  make  these 
Marlbo-       premises  unalienable. 
nouoH  By  his  will,  bearing  date  the  19th  of  March,  1722, 

after  reciting  the  preceding  deed,  and  that  he  had  made 
a  subsequent  will  and  codicil,  he  thereby  revoked  the 
same ;  and  to  the  intent  that  there  might  be  one  entire 
settlement  and  disposition  of  his  whole  estate,  real  and 
personal ;  and  for  continuing  his  estates,  or  the  greatest 
part  thereof,  in  the  descendants  from  him,  so  long  as 
might  be  by  law ;  he  gave  and  devised  all  his  lordships, 
manors,  messuages,  lands,  tenements,  and  hereditaments, 
situate  in  the  several  counties  ct  Northampton,  Oxfari^ 
Wilts,  and  Hertford,  or  elsewhere  in  England,  not  set- 
tled by  act  of  parliament,  &c.  to  Sarah,  Duchess  of  Marl- 
borough,  John,  Duke  of  Montagu,  Scroope,  Duke  of 
Bridgewater,  the  plaintiff,  Francis,  Earl  Godalphin,aiDd 
other  trustees,  their  heirs  and  assigns,  to  the  several  uses, 
&c.  thereinafter  mentioned :  viz.  To  the  use  of  Harriot, 
then  Countess  Godolphin,  for  life ;  with  remainder  to  tnoui- 
tees  to  preserve,  &c.;  remainder  to  William,  Lord  Ryal- 
ton,  son  and  heir  apparent  of  the  said  Earl  and  Countess 
Godolphin  for  life;  remainder  to  trustees  to  preserve,  &a; 
remainder  to  his  first  and  other  sons  in  tail  male;  re- 
mainder to  all  other  the  sons  of  Harriot,  Countess  Godol- 
phin, successively  in  tail  viale;  remainder  to  Robert,  Loid 
Spencer  (eldest  son  of  Anne,  Countess  of  Sttnderland, 
testator's  second  daughter)  for  life ;  remainder  to  trustees 
to  preserve,  &c.;  remainder  to  his  first  and  other  sons  in 
tail  male ;  remainder  to  Charles  Spencer  (her  second  son, 
afterwards  Earl  of  Sunderland,  and  late  Duke  of  Marl- 
borough)  for  life ;  remainder  to  trustees  to  preserve,  &c; 
remainder  to  his  first  and  other  sons  in  tail  male ;  remain- 
der to  John  Spencer  for  life,  with  remainder  to  his  first 
and  other  sons  in  tail  male,  with  several  remainder  over. 
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Then  followed  this  ckuse :  '^  And  for  dc&ult  of  such 
issue,  to  all  and  every  other  the  issue  male  and  fenak 
lineally  descending  of  or  from  me,  in  such  manner,  and 
for  such  estate,  as  the  same  are  hereinbefore  limited  and 
declared  to  the  beforemcntioned  issue  of  me ;  it  being 
my  intention  that  the  said  premises  shall  continue,  re- 
main, and  be  vested  in  all  the  issue  of  me,  so  long  as  any 
issue  male  or  female  shall  be,  to  be  held  or  enjoyed  by 
Aem  s^erally  and  successively  in  manner  and  form 
aforesaid ;  the  elder,  and  the  descendants  of  every  such 
dder  issue,  to  be  preferred  before  the  younger  of  such 
issue,  as  long  as  by  the  laws  of  the  realm  it  may  be,^ 
and  for  want  of  such  issue,  to  the  testator's  right  heirs 
for  ever. 

The  will  then  contained  the  following  clause :  '^  And 
I  do  hereby  empower  and  direct  my  trustees,  the  said 
Sarah,  Duchess  of  Marlborough,  &c.  and  the  survivors 
and  survivor  of  them,  and  the  heirs  and  assigns  of  such 
survivor,  on  the  birth  of  each  and  every  son  hereafter  to 
be  bom  of  the  said  Lord  Ryalton,  and  also  of  the  said 
Harriot,  Countess  Godoiphin,  and  also  of  the  said 
Lord  Spencer,  Charles  Spencer,  and  John  Spencer, 
and  also  of  the  said  Mary,  Duchess  of  Montagu,  and 
also  of  the  said  Harriot,  Duchess  of  Newcastle,  and  also 
of  the  siud  John  Bateman,  and  also  of  the  said  Lady  Ann 
Bateman,  and  also  of  the  said  Lady  Di  Spencer,  and 
also  of  the  said  Lady  Ann  Egerton,  and  also  of  the  said 
Lady  Isabella  Montagu,  and  also  of  the  said  Lady  Mary 
Montagu,  by  deeds  attested  by  two  or  more  credible 
witnesses,  to  revoke  and  make  void  the  respective  uses 
limited  to  their  respective  sons  in  tail  male ;  and  in  lieu 
thereof,  to  limit  the  premises  to  the  use  of  such  sons  for 
their  lives  without  impeachment  of  waste,  with  immediate 
remainders  to  the  respective  sons  of  such  aons^  severally 
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and  respectively  in  tail  male,  according  to  tbe 
of  the  said  sons." 

The  testator  then  devised  the  residue  of  his  perscMial 
estate  to  his  trustees,  to  be  laid  out  in  land,  and  to  be 
settled  and  secured  ^^  to  the  several  uses,  trusts,  intents 
and  purposes,  and  by  and  under  all  and  every  the  limit- 
ations, powers  of  revocation,  and  other  powers,  conditions, 
restrictions  and  agreements  as  are  hereinbefore  limited, 
directed  and  appointed  of,  for  and  concerning  my  real 
estates  before  devised." 

Then  came  the  following  clause :  ^^  And  I  do  henbj 
intreat  his  most  sacred  Majesty,  the  lords  spiritual  and 
temporal,  and  commons  in  parliament  assembled,  or  to  be 
assembled,  that  an  act  of  parliament  may  be  had  and  ob- 
tained for  settiing  my  real  estate  herdnbefore  devised,  or 
to  be  purchased,  with  my  personal  estate,  pursuant  to  this 
my  will ;  and  also  my  goods  which  shall  be  in  Blenheim 
HcusCy  or  Marlborough  Hauscy  at  the  time  of  my  de- 
cease, to  such  uses,  and  according  to  my  intentions  ex- 
pressed herein ;  and  that  die  same  may  be  immlift^alje 
as  the  honour  of  Woodstock  and  house  at  Blenheim  are 
made  by  the  said  recited  act  of  parliament  of  the  fifth 
year  of  her  said  late  Majesty ;  and  I  do  heretfy  direct  my 
said  trustees,  and  the  survivors  and  survivor  of  them, 
and  die  executors  and  administrators  of  such  survivor, 
in  humble  manner,  to  apply  for  obtaining  such  act  of 
parliament  for  the  purposes  aforesaid.^ 

The  testator  died  on  the  16tii  of  Jtme^  17^9  without 
issue  male ;  and  the  Countess  Godolphinj  Lord  RyaUon 
her  son,  and  Lord  Spencer^  having  died  withotiitrissae; 
and  Charles  Spencer ,  the  second  son  oi  Anne,  Countes 
of  Sunderland,  having  become  Duke  of  Marlborough; 
a  bill  was  filed  in  Trin.  Term,  1738,  by  the  Duchess 
dowager  of  Marlborough,  and  the  pther  surviving  trusr 
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tees,  against  Chivrlesy  late  Duke  of  Marlborough^  (and 
by  supplemental  bill  against  the  present  Duke,  his  eldest 
8on,  and  also  against  John  Spencer^  third  son  of  the 
said  June,  Countess  of  Sunderland^)  praying  to  have 
the  purchases  then  made  by  the  trustees  approved  of; 
and  that  the  residue  of  the  trusts  unperformed  might  be 
carried  into  execution  by  the  direction  of  the  court,  and 
a  settlement  made  of  the  trust  estate  pursuant  to  the  will, 
and  for  that  purpose  the  proper  accounts  to  be  taken. 
The  several  defendants  put  in  their  answers  to  that  bill; 
and  the  late  Duke  of  Marlborough  and  John  Spencer 
both  insisted  that  their  several  sons  ought  to  be  made 
tenants  in  tail. 

The  cause  came  on  to  be  heard  before  Lord  Hardwickey 
20th  June  17^>  when  accounts  were  directed,  and  di- 
rections given  for  investing  the  remainder  of -the  personal 
estate  in  the  like  purchases,  with  the  Master^s  approba- 
tion ;  and  the  consideration  in  what  manner  the  settle- 
ment of  the  said  estates  ought  to  be  made,  was  reserved : 
for  which  his  lordship  declared  he  would  request  the 
assistance  of  the  three  Chiefs. 

On  the  28th  of  November^  1758,  Charles^  Duke  of 
Marlborough^  died,  leaving  George^  Duke  of  Marl- 
borough^  and  Lord  Charles  and  Lord  Robert  Spencer. 

The  bill  in  the  first  of  the  two  causes,  which  were  now 
set  down  to  be  heard,  was  then  filed,  to  which  Lord 
Charles  and  Lord  Robert  were  defendants :  it  prayed  to 
have  a  conveyance  firom  the  trustees  of  all  the  freehold 
and  leasehold  estates  devised  by  the  testator,  or  since 
purchased  with  the  residue  of  his  personal  estate,  so  as 
that  the  plaintiff,  the  said  Duke,  might  be  rendered 
tenant  in  tail  male  of  the  said  fireehold  estates,  and  that 
-the  leaseholds  might  be  absolutely  vested  in  him ;  and 
that  the  remaining  personal  estate  might  be  immediately 
vested  in  like  manner. 
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The  Jiiame!f-4jeneraly  Mr.  fFiOraAoM,  ndMr-lTdf. 
foot  the  Dtke  d  Marlberaugh. 

The  greatness  of  the  property  is  the  sole  cmuae  of  the 
solemnity  with  which  this  case  has  been  introdncedy  tat 
the  questionitadf  isnotoneof  anydiflkulty.  Thej^aiB- 
tiff  comes  here  for  an  execution  of  the  trusts  contained  ia 
die  wilL  The  only  question  is,  how  they  are  to  be  eit- 
cuted?  The  intent  of  the  testator  is  Mppmteat^  tis.  to 
create  a  perpetuity ;  and  this  is  to  be  done  by  icducaf 
the  estates  tail  into  estates  for  life :  but  if  socb  an  attempt 
is  not  good  at  law,  this  court  will  never  be  made  the  wumm 
of  effectuating  it 

The  common  law  will  not  suffer  an  estate  to  be  m- 
alienable  for  a  longer  period  than  a  life  or  lives  in  being, 
and  a  few  years  afterwards :  this  is  now  so  dear  sad 
established  a  maxim  at  law,  that  it  would  beimpoe8iUet0 
avoid  it  This  clause,  indeed,  goes  no  fbrther  than  the 
forst  succession  after  the  lives  in  bdng ;  but  if  it  is  to  be 
allowed  to  go  so  &r,  why  may  it  not  go  still  Ibrther? 
Why  may  it  not  go  ad  infinUumf  When  once  Ae 
known  legal  limit  is  passed,  the  same  reason  that  hoUb 
good  for  one,  wiU  justify  the  other.  Before  the  statute 
de  donisy  estates  were  fee-simple  conditional ;  and  when 
issue  was  bom  the  condition  was  at  an  end,  and  they  be- 
came absolute :  that  statute  was  the  introduction  <if  estates 
tail.  It  was  soon  found,  however,  that  its  rigour  miTitatfJ 
against  the  interest  and  policy  of  a  commercial  nation ; 
the  law  leant  against  it,  and  allowed  discontinuance^ 
warranties,  and  common  recoveries.  Craigy  Jus  Feudale 
151.  In  Carbefs  case,  1  Co.  83.  Sir  Anthony  Mildma^s 
case,  6  Co.  40.  Mary  Portington's  case,  10  Co.  35.  Pierce 
V.  Winn,  1  Vent.  321.  Foy  v.  Hynde,  Cro.  Jac.  696. 
Sonday'^B  case,  9  Co.  128.  Collins  v.  Plummer,  1  P.  W. 
104,  and  in  numerous  other  cases,  att^npts  were  made  to 


CASES  IN  CHANCERY. 


409 


restrain  the  power  of  alienation  (a).  They  all  of  them, 
however,  failed.  It  was  not  then  apprehended  that  a 
person  unborn  could  be  made  tenant  for  life,  with  limit- 
ations over  to  his  heirs  (6).  The  reasons  given  in  those  and 
other  cases  for  these  determinations,  are  for  the  most  part 
*  technical,  and  not  substantial.  The  true  reason  is,  the 
abhorrence  in  which  the  law  holds  all  perpetuities. 

After  the  statute  of  uses,  the  experiment  was  again 
tried  under  cover  of  that  statute.  ChudieigVB  case.  That 
was  a  limitation  to  A.  for  life,  remainder  to  his  first  and 
other  sons ;  remainder  to  A.  in  fee.  It  was  there  deter- 
mined, after  very  great  deliberation,  that  the  contingent 
uses  might  be  barred  by  tenant  for  life.  The  result  of 
this  case  was,  the  introduction  of  limitations  to  trustees 
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(fl)  Vide  King  v.  Burchell, 
next  case>  and  note  to  it. 

(6)  This  is  the  only  trace  in 
the  note-book  of  this  part  of 
the  argument :  in  the  printed 
cases  in  the  House  of  Lords 
it  was  otherwise,  of  which 
Lord  Kenyon  has  thus  given 
the  reason.  ^^  I  remember 
hearing  Lord  Mansfield  say, 
that  when  the  case  alluded  to 
was  to  be  argued  in  the  House 
of  Lords,  there  was  found  to 
be  a  mistake  in  the  printed 
reasons  on  the  part  of  those 
who  opposed  the  execution 
of  the  power  in  the  manner 
intended;  for  it  had  been 
stated  that  there  could  not 
be  a  limitation  to  -an  unborn 
chili  for  life;  but  that  was 


found  to  be  wrong,  for  cer- 
tainly there  may  be  such  a 
limitation :  they  therefore 
cancelled  that  reason,  and 
framed  another,  stating  the 
proposition  to  be,  that  there 
could  not  be  a  limitation  to 
an  unborn  child  for  life,  with 
limitations  to  ^  the  issue  of 
such  unborn  child  in  sucoes- 
sion:  and  that  doctrine  was 
distinctly  laid  down  by  the 
learned  judge  who  delivered 
the  opinion  of  the  judges  in 
the  House  of  Lords.*'  Brude^ 
nell  V.  Elwes,  1  EcLst,  452.  vid. 
post.  416.  See,  also,  his  lord- 
ship's observations  in  Hay  v. 
the  Earl  of  Coventry,  3  T.  R. 
86. 
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to  support  contingent  reminders  before  tliey  oome  tli  etiA 
But  the  estates  tail  unalienable  were  found  to  be  a  general 
inconvenience^  yet  a  certain  degree  of  perpetuity  was 
found  to  be  necessary  to  answer  the  exigencies  of  families; 
and  therefore  springing  uses,  executory  trusts,  and  exe- 
cutory devises  were  introduced.  In  Stanley  v.  La^ 
2  P.  W.  6879  Sir  Joseph  Jekyll  gives  a  definition  of  a 
perpetuity;  he  says,  it  is  a  legal  word  or  term  of  art,  and 
is  the  limiting  an  estate  either  of  inheritance  or  for  yeati, 
in  such  manner  as  would  render  it  unalienaUe  hiofga 
than  for  a  life  or  lives  in  being  at  the  same  time  and  some 
short  or  reasonable  time  afterwards.  This,  in  the  case 
of  an  executory  devise,  has  been  allowed  to  a  certain 
extent  Hinde  v.  Lyon^  3  Leon^  G4.  Duke  of  NarfoUli 
case,  3  Ch.  Ca.  Maasenburgh  v.  Ash,  1  Vem.  304.  It 
has  never,  indeed,  yet  been  judicially  determined  what 
the  utmost  limits  are  to  which  a  perpetui^  xsasj  be 
carried;  but  according  to  Lord  Nottingham's  obserfa- 
tions,  whenever  any  visible  inconvenience  arises  this  oamt 
will  remedy  it. 

Here  then  is  a  new  attempt  to  efiect  what  has  been  so 
long  guarded  against,  which  is  to  be  done  by  a  saccessiim 
of  tenancies  for  life,  to  be  raised  by  a  revocation  of  die 
old,  and  a  declaration  of  new  uses.  But  And,  337}  i^ 
ChudieigKs  case,, expressly  declares,  that  a  succession  of 
tenancies  for  life  is  bad.  In  Humberston  v.  Humbert 
ston^  1  P.  JV.  332,  they  were  only  allowed  so  fiur  as  not  to 
tend  to  a  perpetuity;  and  in  the  case  of  Hucki  v. 
Hucka  (a),  31  st  July^  l?^^^  *^*  Hticksy  in  marriage  arti- 
cles, had  covenanted  to  settle  lands  of  ^200  per  ann,  on 
the  wife  for  life ;  remainder  to  trustees  to  support  contna- 


(a)  There  is  a  short  note     MarWonmgh' 
of  this  case,  2  Ves,  568,  where     to. 
this  clause  in  the  Duke  of 
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gent  Temaiadars;  xenudnder  to  the  first  son  begotten  on 
her  body,  and  to  the  first  son  of  such  first  son,  and  so  on. 
When  it  came  on,  the  point  was  considered  by  the  coun- 
sel as  too  clear  to  be  argued,  and  the  question  was  given 
up.  In  Bland  v.  Bland  (a),  1^4iS,  (which  was  deter- 
mined upon  another  point,)  there  was  a  similar  clause, 
but  it  was  not  argued. 

Mr.  Sewelly  Mr.  de  Grey^  and  Mr.  Comyny  for  Lord 
Charles  and  Lord  Robert  Spencer. 

The  same  polij^y  of  the  law,  which. wiU  not  permit 
estates  to  be  fixed  unalienably  in  one  family  for  ever,  wiU 
support  and  protect  the  means  of  preserving  them  till 
they  come  to  the  point  at  which  the  mischiefs  of  perpetual 
restraint  comtiaence. 

It  is  said  that  this  is  a  perpetuity,  and  that  therefore  it 
ought  not  to  prevail:  if  it  is  a  perpetuity  it  certainly 
ought  iiot  to  prevail;  but  it  neither  is  a  perpetuity,  nor  is 
there  any  danger  of  its  becoming  so.  It  is  merely  the 
case  of  a  simple  power  vested  in  the  hands  of  trustees  to 
revoke  former  uses,  and  limit  de  novo :  it  is  true  that  an 
estate.cannot  be  limited  to  a  person  unborn  for  life,  with 
xemsinder  to  his  first  son  as  a  purchaser  either  for  life,  or 
for  an  estate  of  inheritance  (6).  But  though  this  cannot 
be  done  by  limitation  and  per  directum^  yet  this  court, 
which  professes  to  regard  the  intent  of  testators,  will  allow 
it  to  be  done  arte  vel  ingenioy  and  per  Miquunu  There 
is  no  power  in  this  court  to  say  that  this  power  of  revoca- 
lion  is  void.  An  estate  tail  may  be  made  defeasible  upon 
condition.  A  bond  and  covenant  not  to  suffer  a  recovery 
•  sre  good,  and  would  be  supported  in  this  court :  a  limit- 
ation over  to  a  stranger  on  the  birth  of  the  duke  would 
'  have  been  good.  We  know  to  what  extent  this  court  has 
as  yet  permitted  estates  to  be  rendered  unalienable ;  but 
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it  has  not  yet  dhnm  any  line,  asid  Mi.  wliete  testaftm  me 
to  stop.  In  die  estates,  therefore,  wUch  renun  to  be 
executed,  the  dnke  must  be  made  tenuit  fiyr  life.  IJT  a 
testator  declares  bis  intent  to  make  a  perpetuity,  a&d  to 
go  beyond  the  limits  prescribed  by  law,  the  court  wiU  go 
as  far  fts  it  can  in  eilectuating  such  intent  it  did  so  ii 
Humberaton  v.  Humberston,  It  directed  the  inserticK 
of  a  limitation  to  after-born  sons  as  temuita  for  life.  In 
the  Earl  of  Stamford  y.  Sir  J.  Hebariy  and  all  thoae 
cases  which  are  called  executory  (a),  the  coifft,  in  order- 
ing a  conveyance,  wocdd  follow  the  intent  of  the  testator 
as  far  as  the  rules  of  law  would  permit. 

There  is  no  instance  where  this  court  has  interposed 
to  defeat  a  testator^s  attempts  to  establish  a  perpetuity, 
except  in  those  cases  where  the  attempt  was  absohnelj 
repugnant  to  the  rules  of  law ;  it  having  a  tendency  iotj 
to  a  perpetuity,  is  not  enoi^  to  afifect  it.  The  xourt 
may  refuse  to  interfere,  and  leave  the  survivii^  trustee  t» 
act  at  his  discretion.  In  WeoMouae  v.  Heekins  (6),  it 
refused  to  order  trustees  to  join  to  destroy  Ae  contiBgeBt 
remainders.  In  Frewin  v.  Charletofiy  1  £q.  Ab.  S88, 
and  Winnington  v.  Foley^  1  P.  W.  536,  it  directed  trus- 
tees to  join  for  the  express  purpose  of  making  a  new 
settlement,  and  thereby  preserving  the  estate  one  degree 
longer  in  the  family  (c). 

But  supposing  that  the  trustees  had  executed  llus 
power  upon  the  birth  of  Duke  Charleses  sons,  a  couvt  d 
equity  would  not  have  interposed  to  impeach  h ;  aad 
it  being  a  power  which  the  trustees   were  enjoined  to 


ia)  Feame,  C.  R.  118,  et 
«feo. 

ib)  3  Aik.  22. 

(c)  Feame,  C.  R.  326,  et 
seq.,  and  see  the  cases,  and 


the  wb^  of  the  dootriae  m 
this  sabject  mest^  diibam^ 
discvssed.  Moody  v.  #U(M^ 
16  Fes.  283. 
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exeetUe,  the  court  ahould  have  considered  it  executed  l7Bd. 

from  the  time  when  it  was  directed  to  be  so.     The  pre-  j)^j^n£ 

sent  power  indeed  is  unusual,  and  has  never  happened  to  Marlbo- 

come  before  the  court,  but  it  is  not  unknown,  and  has  bouoh 

finequently  been  inserted  in  settlanents.     The  restraint  ^r\ 

which  is  80  much  dreaded  will  not  be  very  alarming,  a^  Popolphxn* 
it  cannot  go  beyond  the  sons  of  the  persons  named  in  the 
will,  the  immediate  descendants  of  such  sons  will  be 
tenants  in  tail^  and  have  a  power  of  alienation. 

The  Lard  Keeper. 

The  two  biUs  that  are  now  dep^ding  for  determina^  I6th  November, 
tion,  are  both  brought  to  have  the  directions  of  the  court 
concerning  the  executions  of  the  trusts  in  the  wiU  of  JoAn, 
Jhike  of  MarUxmmgh.     (Here  his  lordship  stated  the 
prayer  of  the  first  IxHl,  &c.) 

This  cause  came  on  to  be  heard  in  JunCy  17^0,  and  [  414  ] 
several  directions  were  given  by  the  then  Lord  Chancellor, 
touching  the  accounts,  application  of  the  surplus,  and 
other  matters ;  but  a  question  arising,  ^^  as  to  the  power 
given  by  the  testator^s  will  to  the  trustees  to  revoke  the 
uses  thereby  limited  to  the  first  and  every  other  son  of 
the  respective  tenants  for  life,  and  to  limit  the  premises 
to  the  use  of  such  sons  for  their  lives  only  ;  ^  and  also, 
'^  whether,  in  consequence  thereof,  the  defendants,  the 
Marquis  of  Blandford  and  John  Spencer,  the  infants, 
were  entitled  to  limitations  in  tail,  or  £ar  life  only,  in 
the  settlement  to  be  made  of  the  estates ;  his  lordship 
declared  that  he  would  be  assisted  by  the  two  Chief 
Justices,  and  the  Chief  Baron,  in  the  determination  of 
that  question.  He  reserved  it,  and  the  cause  as  to 
that  point  has  never  been  set  down  till  now  for  a  deter- 
mination. 

The  other  bill  is   brought  by   the  present  Duke  of 
MarlboToughy  principally  with  a  view  of  having  that 
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qoesdon  determined,  and  a  I^al  tide  in  tail  caaweftd  to 
him  by  the  trustees  accordingly.  The  other  came  is  set 
down  upon  the  point  reserved,  to  hare  a  detcrminaliiw 
also. 

The  reason  why  I  have  not  pursued  the  same  plan  as 
the  learned  and  noble  Lord  laid  down  is  this,  that  die 
point  in  question  is  entirely  new,  and,  if  it  cannot  be 
determined  upon  principles  and  reasons  that  afibrd  a 
general  satisfacdon,  the  property  is  so  immense,  and  the 
family  so  great,  that  I  diink  it  should  be  detennined  by 
the  supreme  judicature  of  this  nadon ;  especially  as  in 
one  event  it  will  lock  up  property,  and  keep  it  e  com- 
mereiOf  &r  longer  dian  can  at  present  be  done  by  any 
known  or  practised  method  of  conveyancing.  (Hefe  Ut 
lordship  read  the  principal  part  of  the  wilL) 

The  grand  question  upon  these  two  bills  and  the  wiB 
of  JohUy  Duke  of  MarUxmmgky  is,  whedier  I  should, 
according  to  the  prayer  of  the  present  Duke^s  lull,  order 
the  trustees  to  convey  to  him  the  new  purchased  lands  as 
tenant  in  tail,  or  as  tenant  for  life;  and  at  the  same  time 
order  the  surviving  trustee  to  revoke  the  uses  of  the  wil^ 
so  far  as  they  relate  to  the  limitation  of  estates  tail  ts 
Duke  George  and  his  brothers,  and  to  Mr.  Spencer^  wad 
to  direct  limitations  to  them  of  those  estates,  for  ]^  only. 
And  this  question  will  depend  upon  the  efiect  of  the 
revocatory  clause,  coupled  to  a  trust  estate,  whieh  can 
alone  be  dirried  into  execution  by  die  aid  and  awrintanff 
of  this  court. 

It  is  agreed  on  all  hands  that  this  dause  is  new  (a), 
and  that  though  it  has  been  privately  fostered  by  a  par- 

(fl)  This  18  not  stricdy 
the  case^  Lord  Hardwicke  in 
Bland  v.  Bland,  2  Cox,  356, 


alluding  to  this  very  will,  ob- 
serves, that   this  species  of 


power  was  iSrst  invented  by 
Lord  Nottingham  and  his  br»- 
ther  Mr.  Finch  (afterwaidi 
Earl  of  ilyfef/bnl)- 
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ttcular  family,  from  whence  it  issued,  it  never  obtained 
any  credit  so  as  to  be  adopted  by  lawyers  and  convey- 
ancers. *  Indeed  it  is  so  new,  that  it  has  acquired  no  name 
or  species ;  for  the  counsel  have  called  it  a  power,  to 
which  it  has  no  resemblance,  since  it  is  imposed  on  the 
tmstees  as  an  act  of  necessity,  whereas  a  power  is, a 
facuttaa  agendi  vel  non  agendi. 

It  being,  therefore,  a  clause  directory  and  compulsory 
to  the  trustees,  (for  every  l^al  direction  this  court  will 
eompel  a  trustee  to  perform,)  the  provision  is  in  sub- 
stance neither  more  nor  less  than  this  :  a  clause  in  the 
Duke  of  MarlboTOUgJC^  will,  in  which  he  makes  his  great 
grandson,  the  present  Duke  (who  was  at  the  time  of  the 
making  this  will  unborn,^)  tenant  for  life,  with  a  limit- 
ation to  the  s<ms  of  such  grandson  as  purchasers  in  tail. 

It  is  agreed  that  the  Duke  of  Marlborough  could  not 
have  done  this  by  limitation  of  estate ;  because,  though 
by  the  rules  of  law  an  estate  may  be  limited  by  way  of 
contingent  remainder  to  a  person  not  in  esse  for  life,  or  as 
an  inheritance ;  yet  a  remainder  to  the  issue  of  such  con- 
tingent remainder-man  as  a  purchaser,  is  a  limitation  un- 
heard of  in  law,  nor  ever  attempted,  as  far  as  I  have  been 
able  to  discover  (a). 

Why  the  law  disallowed  these  kind  of  limitations  I 
will  not  take  upon  me  to  say ;  because  I  have  never  met, 
in  the  compass  of  my  reading,  with  any  reason  assigned 
for  it :  and  I  shall  not  hazard  any  conjecture  of  my  own, 
for  technical  reasons  upheld  by  old  repute,  and  grown 
reverend  by  length  of  years,  bear  great  weight  and  au- 
thority ;  but  a  new  technical  reason  appears  with  as  little 
dignity  as  an  usurper  just  seated  in  his  chair  of  state.  So 
fiur,  however,  is  plain,  that  the  common  law  seemed  wisely 
to  consider  that  the  real  property  of  this  state  ought,  to 
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a  degree,  to  be  put  in  commerce,  to  be  left  fiee  to  wanmt 
the  exigencies  of  the  poeseieors  and  their  fioonlieB,  md 
therefore  admitted  no  perpetuities  by  way  of  entaOa ;  and 
though  it  allowed  cbntingent  remainders,'  it  affoided  then 
no  protection. 

The  dissipation  of  young  heirs,  the  qileodovr  of  great 
families,  the  propriety  of  annexing  sufficient  posMMoos 
to  support  the  dignities  obtained  by  illustrious  persons, 
afford  specious  and  colourable  arguments  for  perpetuating 
and  entailing  estates ;  but  in.  a  country  of  trade  and 
commerce^  to  damp  the  spirit  of  Industty,  and  to  take 
away  one  of  its  greatest  incentiyes,  the  powet  of  honoutdiiy 
investing  acquisitions,  would  produce  all  the  miadnefr 
and  inconveniences  of  the  statute  of  entails :  and  thoe- 
fore  the  safety  of  creditors  and  purchasers  make  it,  in  my 
opinion,  a  matter  of  the  highest  importance,  thai  the  law 
should  be  fixed  and  certain  with  respect  to  the  limilatioDS 
of  real  property  in  family  settlements ;  not  subject  to  be 
questioned  upon  whimsical  inventions,  started  (though 
by  the  ablest  men)  in  order  to  introduce  innovations 
in  fundamentals. 

One  would  think  it  strange  thftt  it  should  be  admitted, 
(particularly  in  a  court  of  equity,  the  jurisdiction  of 
reason)  that  the  Duke  of  Jlfar/&ofou^&  could  not  hmit 
his  estate  to  Duke  George  for  life,  with  remainder  to  his 
sons  in  tail  male,  because  it  is  locking  up  the  estate  be- 
yond the  duration  allowed  by  laW,  but  that  he  wxf 
deliver  the  keys  to  another,  and  impower  him  to  do  that, 
which  he  himself  could  not^  That  we  should  be  arguing 
thus — This  act  prohibited  by  general  policy  non  potm 
facere  per  feip^tim,  sed  poieefacete  per  aUum — tumper 
directum^  aed  per  obUquum,  For  idl  the  wiA^mm  «if 
general  good  sense  and  everlasting  reasun  are  majdtts  sf 
equity,  but  not  rules  in  law. 

The  power  and  pride  of  the  nobility  introduced  the 
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Btatute  of  entails  and  perpetuities.  The  reluctant  spirit 
c^EngUsb  liberty  (depressed  as  it  was  before  the  revolu- 
tion) would  not  submit  to  it;  and  Westminster  HaU^ 
siding  with  liberty,  found  means  to  evade  it.  Recoveries 
w^re  established,  by  which  alienations  were  introduced, 
omtrary  to  the  intent  of  the  statute.  What  were  the 
attempts  made  to  frustrate  this  method  of  barring  estates 
tail  ?  Provisoes  and  conditions  not  to  alien,  with  a  cesser 
of  tiie  estate  on  any  such  attempt  by  the  tenant.  What 
was  the  determination  of  the  judges  ?  You  shall  not  give 
a  legal  estate,  and  divest  it  of  legal  incidents.  You  shall 
not  by  condition  restrain  an  estate  tail  from  being  alien- 
able, by  the  mode  in  which  the  law  allows  it  to  be  aliened, 
nor  restrain  a  tenant  in  tail  firom  barring  his  issue  by  fine; 
nay,  you  shall  not  restrain  a  tenant  in  tail  firom  commit- 
ting waste ;  his  wife  firom  being  endowable :  or  the  hus- 
band of  tenant  in  tail  from  being  tenant  by  curtesy. 

It  seems  to  me  most  surprising,  that  after  these  puerile 
attempts  had  been  made  upon  the  narrow,  fettered,  and 
technical  reasonings  of  coiurts  of  law,  and  been  rejected 
and  exploded  with  contempt  and  derision,  that  it  could 
ever  have  entered  into  the  head  of  man  to  think,  that  he 
could  subvert  the  fimdamental  principles  of  property,  by 
the  aid  of  this  court. 

This  court  considers  all  arguments  and  reasonings  in 
the  abstract,  unclogged  by  any  thing  but  the  system  of 
the  law  which  it  is  bound  to  follow;  I  trust  that  it  will 
never  be  so  blind  as  not  to  see  tlie  legal  limits ;  I  hope  it 
will  never  be  so  arbitrary  as  to  transgress  them. 

This  court  has  no  discretion  to  say  how  &r  perpetuities 
are  to  extend,  and  where  they  are  to  stop ;  the  duty  of 
this  court  is  to  give  trusts  the  same  extent;  as  legal  limit- 
ations, and  to  make  the  system  of  law  and  equity  uniform. 

It  was  said  in  the  argument  on  this  case,  that  it  is  de- 
terminp4  tb^t  a  person  |o#y,  by  executory  devise,  make 
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an  estate  usalienabie  for  one  life  in  being,  and  twen^,  cr 
twenty-one  years  after,  bnt  that  the  time  not  to  be  ex- 
ceeded is  nowhere  defined,  therefore  that  I  might  as  wd 
extend  it  beyond  that  period,  as  others  hare  to  it.  It  is 
true  that  by  executory  devise,  an  estate  may  be  lodced  vp 
tor  a  life  or  lives  in  bring,  and  twenty  or  twenty-one  yeais 
after :  and  that  is  in  conformity  to  the  course  of  limit- 
ations, and  the  methods  of  conveyance  at  law;  finraUmita- 
don  may  be  to  <me  for  life,  with  remainder  to  a  penon 
unborn  in  tail  or  in  fee.  If  there  are  trustees  to  snj^oit 
condiment  remainders,  the  remainder  cannot  be  baned  bj 
the  tenant  for  life,  nor  can  it  be  conveyed  by  the  xemaiB- 
der-man  till  he  attains  the  age  of  twenty-one  (o).  There- 
fore the  sages  of  the  law  have  properly  allowed  a  perpe- 
tuity as  fiiff  in  executory  devises,  whidi  are  accommodated 
to  die  exigencies  in  fiunilies,  as  in  l^al  limitations.  But 
at  the  determinatbn  of  the  period  of  one  life,  and  twenty, 
or  twenty-one  years,  the  estate  b  alienable.  Wheress, 
could  there  be  a  succession  of  estates  for  life,  with  remain- 
der to  the  issue  of  such  tenants  for  life,  the  inheritance  is 
locked  up  till  the  estates  for  life  are  all  spent,  and  the 
remainder-man  of  the  inheritance  is  twenty-one  As  for 
instance,  in  the  present  case,  had  Duke  Charles  lived  to 
seventy,  and  then  had  a  son,  and  that  soh  had  lived  to 


(a)  This  18  one  of  the 
numerous  authorities  which 
establish  that  the  period  of 
twenty-one  years  and  a  few 
months  after  a  life  or  lives 
in  beings  as  the  term  after 
which  an  executory  devise 
may  be  limited  to  take  effect^ 
is  only  allowable  with  refer  ^ 
ence  to  the  birth  and  infancy  of 
the  devisee*    This  was  parti* 


cnlarly  noticed  by  Lord  Al» 
vanley,  in  Theilusson  v.  fFood* 
ford,  4  Fes,  337«  in  allusioo 
to  an  observation  made  bj 
Mr.  Justice  BuUer  in  that 
case,  et  vide  S.  C.  1  N.  R. 
393.  Long  v.  BlackaU,  7 
T.  R.  102.  Beard  v.  fVesi- 
coti,  5  Taunt,  405.  Smgd. 
Gilb,  on  Uses,  280,  n,,  and  the 
authorities  there  cited. 
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the  same  age,  and  then  had  a  son,  the  inheritance  could 
not  hare  been  charged  or  disposed  of,  in  less  than  160 
years :  and  unless  the  rules  of  limitation  are  adhered  to, 
I  cannot  see  any  reason  why  this  equitdik  modification 
might  not  as  well  be  extended  to  any  remoter  generation 
than  in  the  present  will. 

I  have  thus  fiur  considered  this  case  upon  its  general 
tendency  to  a  perpetuity,  beyond  what  I  conceive  the 
rules  of  law  allow;  I  shall  now  consider *it  particularly 
with,  r^ard  to  the  operations  it  would  have  upon  this 
fiimily  settlement,  and  the  endless  disputes,  questions, 
and  expenses  such  unusual  clauses  have  been,  aad  always 
will  be  productive  of. 

In  the  first  place,  all  the  real  estates  Dvke  John  was 
possessed  of,  are  limited  to  the  present  Duke  George  in 
tail,  and  vested  in  him  on  his  birth.  I  omit  the  absur- 
dity in  law,  that  the  same  pecson  should  limit  m  estate 
in  remainder,  and  destroy  it  the  moment  it  comes  into 
possession. 

But  I  want  to  know  what  this  clause  is.  Is  it  a  power? 
If  so,  it  is  discretionary  in  the  trustees  to  execute  it  or 
not.  But  then,  when  are  they  to  exercise  their  discretion 
as  to  the  execution  or  non-execution  of  it  ?  By  the  pen- 
ning of  the  clause  it  is  plain  the  testator  intended  the 
trustees,  the  survivors,  md  survivor  of  them,  should  be 
enabled  to  revoke.  But  when  ?  At  any  time  ?  There 
is  nothing  in  the  clause  that  imports  it;  no:  they  were 
empowered  on  the  birth  of  each  and  every  respective  son 
and  sons.  Will  it  be  said,  that  if  they  were  empowered  to 
revoke  on  the  birth  of  a  son,  this  court  will  enable  and 
order  them  to  execute  that  power,  of  which  they  have 
waived  the  execution  ?  Suppose  the  clause  had  been  penned 
with  a  greater  latitude  (I  am  now  speaking  of  it  as  a 
power,  as  the  court  on  die  former  hearing,  and  the  ooun- 
fid  on  thishave  called  it),  and  the  trustees  had  been  chi* 


17S0. 


Duke  of 
Mablbo- 

BOU0H 
V. 

Earl 
GoBOXimxN. 


[«0] 


4i0  CASES  IN  CHANCERY. 

175^         pdwcred  lad  dfacded  to  leroke  witkin  one  year  after  dw 

jJ^^       birthef  ftMNi;  9oaldtliuooiirt  luiTeeztaideddiepned, 

MAmiJMK      and  nippiied  the  defecdve  execadcii  i£  tliat  pover>  ia 

B^^^'™         order  to  deTcatDokeGfOf^'s  estate? 

£gyl  But  I  really  am  of  opinioii  Duke  John  ne^er  mtedU 

CtowMumr.    it  as  a  power,  in  the  accurate  sense  and  olmona  meaum 

of  that  word.  He  intfsidfd  the  reTocation  abaohitdy  to 
take  plaee,  in  case  the  events  to  which  it  applied  ever 
happened;  and  to  have  perpetuated  the  estate  one  dcgfse 
longer  than  usual  fay  means  <^tfais  eretmumj  with  which 
his  lawyers  had  flattered  his  Aen  predominant  pssana 
The  wordtmfNNrer  aeems  to  me  tohaTe  been  used  in  dK 
willfinoma  poverty  rf  language  in  the  drawer  of  it;  asAe 
word  dired  was  to  ensue,  the  properer  exproarion  woold 
have  been,  etuMe  and  direct^  fbr  the  w«d  tuipoioer  wai 
used  only  to  transfer  a  part  i£  the  old  diMuinion  to  ties- 
tees,  who  were  oijoined  to  ezecuto  the  direction. 

Pah^w  it  will  tfacA  be  said,  if  it  be  a  tniat  e^|oiasd 
the  trustees  to  execute,  then  it  remains  during  the  psiti- 
[  4S1  ]  cular  estate,  and  the  n<m-execution  of  the  trustee  camwt 
prejudice  the  ces/ti y  que  trust j  and  the  court  must  con- 
sider it  as  done  on  the  birth,  and  order  at  any  time  s 
revocation  andnewlimitati<Hi,  with  a  relation  to  the  birth. 
And  what  would  be  the  consequence  of  this  do<:trine?  If 
the  presoit  duke  had  oijoyed  the  estate  for  forty  years  m 
tenant  in  udl,  had  cot  timber  and  spent  die  money,  a  Idl 
is  then  brought  by  a  renudnder-man  to  have  the  settle- 
mait  made  pursuant  to  this  clause,  I  m^st  order  him  to 
refond  perhaps  i?100,000,  which  he  had  innocently  tsfta^ 
as  his  own  money.  Suppose  he  had  married  while  he 
was  tenant  in  tail,  I  must  declare  him  tenant  for  life,  re- 
voke his  estate  tail,  and  strip  his  wife  of  her  jointme; 
nay,  perhaps  after  his  death.  And  all  leases  executed  by 
him  as  tenant  in  tail  would  become  void,  and  the  tenants 
be  defeated  of  their  estates  and  improvcoenla. 
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And  here  I  caimot  help  ttJdng  notice  of  an  observation 
of  that  great  writer  Lord  Bacon^  on  the  attempt  to  make 
a  ]perpetuity  by  the  mtroduction  of  a  proviso  conditional^ 
which  seems  to  me  to  be  the  same  in  substanoe  with  the 
presait  attempt.  These  ^^  perpetuities'"^  said  he,  ^^  if 
they  should  stand,  would  bring  in  all  the  form^  incoD^- 
yeniebces  subject  to  entails  that  were  cut  off  hy  the  former 
mentioned  statutes,  and  far  greater,  besides  raising  ua- 
kind  suits,  setting  all  the  kindred  at  jars,  some  taking  one 
part,  some  another,  and  the  principal  parties  wasting  their 
time  and  money  in  suits  of  law;  so  that  in  the  end  they 
are  both  constrained  by  necessity  to  join  in  the  sale  of  the 
land,  or  a  great  part  of  it,  to  pay  their  debts,  occasioned 
through  their  suits*^  (a) 

In  pointing  out  a  few  of  those  various  disputes  that 
necessarily  spring  from  these  innovating  clauses,  I  think 
I  collect  the  strongest  reasons  why  the  law  will  not  admit 
&em,  and  why  every  court  should  without  hesitation 
pronounce  them  void.  If  the  law  would  permit  the  con- 
finement of  an  estate  beyond  a  life  in  being,  and  the  time 
for  a  remainder-man^s  minority  to  expire ;  as  the  law  is  a 
gystem,  it  would  have  certainly  allowed  it  to  be  done  by 
way  of  limitation,  where,  the  estate  being  limited,  the 
extent  of  the  owner's  dominion  is  visible  to  all  who  trans- 
act  with  him ;  and  the  end  of  the  law  is  in  this  country 
only  quiet  and  repose.  But  to  say,  the  law  does  not  allow 
this  by  direct  limitation,  and  yet  allows  the  same  thing  to 
be  ejected,  by  I  know  not  what  magic,  in  the  modifica- 
tion of  an  equitable  estate,  would  be  productive, of  in- 
finite suits  and  questions,  tending  to  defeat  the  design  of 
both  law  and  equity,  and  would  make  both  a  system  of 
puerility  and  jargon  (&)» 

id)  Use  of  the  Law.     Vide    his  {Hrefnce  to  the  10th  Be^ 
I^HndOo^'s  observations  upon     port. 
Mmrif  Portingiqm*^  cas^   in        (6)  See  dus  passage 


Dukeef 
Maklbo* 

ROUGH 
V, 

GODOI^PHIXf* 
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IJSQ.  It  WW  nidy  however,  diat  I  oi^t  npmt  the  anthority 

11^77^        rfAe  CMe  ot  Httmber9i9m  r.  Hmmbenionj  to  oidg  die 
limhitkiiis  to  be  made  as  finr  as  they  may  by  law  at  die 
tiflse  of  ptonomiciiig  die  dccfee;  and  therefixe  dial  I 
oi^t  now  to  dccfee  an  estate  fiir  Kfe  to  die  Duke  ail 
Hr.  SpenetTj  widi  Tfrnamdrr  to  didr  sods  as  tenants  ia 
tail    That  ease  is  icportcd  by- Mr.  Fenion(a)  and  Mr. 
P^ert  WUiiamu{b)y  and  by  both  reports  it  looks  as  if 
there  had  been  directions  in  that  decree  to  that  cftct 
But  it  seemed  to  me  that  sodi  a  decree,  founded  m 
eveuls  snbsemient  to  the  testatos's  death,  woidd  be  tcij 
aii^okr,  and  not  warranted  by  the  ndes  of  law  or  eqaikf. 
I  hare  thercfiire  looked  into  die  decree  in  the  BcgtsteA 
book,  and  I  do  not  find  any  part  of  the  directions  daH* 
appear  to  me  to  justify  dioee  obserrations.     The  worii 
of  the  decree,  as  finr  as  r^ards  diis  purpose,  are,  ^  Hist 
the  Master  do  see  a  setdement  madeof  theresidneof  Ae 
tmst  estate,  pursaant  to  the  will  of  the  testator,  widi 
limitations  to  the  sereral  parties  named  to  be  tenants  fir 
fife  in  the  said  will,  and  to  the  heirs  male  of  their  bo&iy 
C  483  ]       in  strict  settlement,  accordii^  to  the  course  of  law;  and 
if  any  of  the  parties  who  are  named  tenants  fi»r  life  hsfe 
any  tssne  male  living,  dieir  names  are  to  be  inserted  into 
die  deed  of  setdement.'"    Bat  not  as  tenants  fiir  lifi*^  but 
^  according  to  the  due  course  of  law.**  (c) 

per  BMller,J.,in  RolntuomT.  reports  of  that  case^  obaenred, 

Hardautle,  2  T.  R.  250.  in  Tkdimucm  ▼.  Wcodfigrd,  4 

(a)2VoL737.  Fef.  332, 333^  diat»  though  k 

(6)lVoL332.  knew  he  coold  have  tmstedt^ 

(c)  The  extract  firom  the  Mr.  Cbc^s  statement,  he  hsl 

Register's  book  has  been  in«  nerertheless  sent  fiv  the  book: 

serted  by  Mr.  Cox  in  his  note  his  Honour  remarked^  ^  dot 

to  that  esse.    Lord  Alvanley,  the  words  of  the  decree  are 

who  like  the  Lard  Keeper,  not  so  aceiurately  eapresMd 

had  been  dissatisfied  idth  the  as  in%;ht  have  been  eapected. 
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It  was  fiirther  objected,  that  I  should  not  interpose; 
bat  leave  the  surviving  trustee  to  act  at  his  discretion. 
But  there  is  no  weight  in  that  objection ;  for,  whether 
this  be  a  power  or  a  compulsory  direction  to  the  trustees, 
whether  it  be  valid  or  invalid,  the  testator  intended  that 
the  Duke  of  Marlborotigh,  the  plaintifiP,  should  have  his 
estate  executed  as  soon  as  conveniently  after  his  birth ; 
he  has  a  right,  therefore,  now,  to  have  the  trust  per- 
formed, and  can  have  it  performed  only  by  the  aid  and 
under  the  direction  of  this  court 

Upon  the  whole,  therefore,  I  am  of  opinion,  and  do 
declare,  that  the  clause  of  revocation  and  re-settlement  in 
tne  will  of  John,  Duke  of  MarJhoroughy  is  tending  to  a 
perpetuity,  and  as  repugnant  to  the  estate  limited,  is  void, 
and  of  none  effect ;  and  I  do  order  and  direct  that  the 
surviving  trustee  do  convey  the  new-purchased  premises 
to  the  plaintiff  George,  Duke  of  Martborough,  in  tail 
nude,  with  remainders  over,  and  subject  to  such  powers, 
provisoes,  conditions,  and  restrictions,  as  consistent  with 
an  estate  tail,  are  pursuant  to  the  will  of  John,  Duke  of 
MarboTough  (a). 

Costs  to  all  parties  out  of  the  trust  estate. 


1769. 
Duke  of 

MABLBOlk 
BOUCH 

V. 

Earl 

OODOIiPHXN. 


[  «*] 


This  decree  was  afterwards    the  7th  of  Feb.  1763.    5  Bro* 
affirmed  in  Dom.  Proc.  on    P.  C.  Ed.  TomL2S2. 


but  he  was  satisfied  that  it 
must  mean  all  the  persons 
named,  who  were  in  exist- 
ence ai  the  time  of  the  testa^ 
ior^s  death;  for  it  could  not 
be  contended  that  the  child- 
reuj  bom  after  the  testator's 
death,  should,  by  the  acci- 
dent of  being  bom  before  the 


decree,  have  estates  for  life 
given  to  them."  The  case  is 
also  reported,  and  in  the  same 
obscure  manner.  Free  Can. 
465,  and  GUb.  Eq.  Ca.  128. 

(a)  A  trust  of  a  similar . 
nature    was    declared   void. 
Heath  v.  Heath,  poet.  VoL 
II.    330,     Mainmarmg    v. 
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BmaUr,  5  Veg.  458;  see  also  petoidfls,   an  ThtBrnam  r. 

Blmmd  ▼.  Blmad,  2  Cox,  349.  Woo^fM,  4  Tet.  887.  11 

Bobimsam    w.    HaricaMk,  3  Fe«.113,»iid  Alr.fEkyyrmr'f 

T.  R.  341.     Ware  ▼.  Pclkill,  elaborate  a^umeot,  2  Jqni 

11  Vet.  257*   Beardv.  Weft-  Arg.  1.,  andi*  upw  the  o^frtM 

ceU,  5  Tattnt.  398.    5  B.  &  dectrine,   see    Mr*    Bmlkr$ 

A.  801.    1  Rtus.  35.  note  to  Fcarue'9  Coat.  Bdk 

On   the   subject   4if   per-  203. 


9Sd  &  S3d  June, 
8th  &  80th  Not. 

1759. 

S.C. 


IjJ-^^S  king  v.  BUBCHELL(a). 


of  an  John  Blunt,  by  his  will,  bearing  date  the  26th  of 

I^Aix  lifeT       October,  1731  j  devised  bis  estate  at  Hunian  and  LintoH, 
remainder  to  the  ♦in  the  county  of  Kent,  to  his  cousin  John  Harris,  to 

/.  H.  and  to  his    ^^^^  ^^  ^^^™^  during  the  term  of  his  natural  life,  and 

uid  their  heirs,     from  and  immediately  after  th^  determination  of  diat 

share  and  share  • 

alike;  and  for      estate,  he  gave  die  same  to  the  issue  male  of  his  coofli 

want  of  wch  is-    j^An  Harris,  lawfully  begotten,  and  to  his  and  thdr 

sue»  to  the  issue    -    .        ,  ^        o  "      * 

female  of /.  H^     heirs,  share  and  share  alike,  and  for  want  of  such  issue, 

their^d^^are  *^^^  ^^  ^*^®  ^^  same  to  the  issue  lemale  of  his  coosm 
and  share  alike;   John  Harris,  lawfully  begotten,  to  her  and  their  heirs, 

such  hvuT^oTer:  ^^^^  ^^  share  alike,  if  more  than  one ;  smd  for  want  of 

of  an  estate  at      such  issue,  then  he  gave  the  same  unto  his  cousin,  Wil- 

B,  to  /.  H,  for      -.         WT'        !_•    "L  •  J       •        j» 

fife;  remainder     ^^''^  -^t/i^,  his  heirs  and  assigns  for  ever. 

to  the  issue  male  of  his  body^  and  to  their  heirs;  and  for  want  of  sudi  issue;, 
oyer;  with  a  proviso  to  cba^  the  premises  for  such  person  as  would  take 
next  in  remainder,  m  case  /.  J7.,  or  hn  issue  alienate,  &c.;  /.  H.  had  tw9 
daughters,  and  sufiered  a  recovery  of  the  estate  at  B. ;  held^  that  he  took 
an  estate  tail,  and  that  the  proviso  was  repugnant  to  the  estate. 

(a)  This  case^  which  was  report    in    AvMcr,   Firnm, 

originally   eited    erroneonsly  C.  R.  181,  but  there  hn  beea 

on  the  argument  of  Doe  ▼.  no  report  of  the  jodgmflit  yet 

Lating,  Burr.  1103,  was  reo-  .printed* 
tified3T.IL146,a»dintfie 
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Tlie  testatcMT  taking  notice  that  he  liad  covenanted  to  ITfiO^ 
settle  ^50  per  nnnum  on  his  wife,  deiised  certain  pie-  Ejaia 
miaes  in  Maidstone  to  her,  to  hold  to  her  as  p«rt  of  her 
jointure,  finr  and  during  her  natural  Ufe,  and  from  and 
immediately  after  the  decease  of  his  wife,  he  gavte  and 
devised  die  same  unto  his  cousin,  John  HurriSf  fer  life; 
and  feom  and  immediately  after  the  determination  of  that 
estate,  unto  the  issue  male  of  the  body  of  his  cousin,  John 
HarriSf  lawftdly  to  be  begotten,  and  to  th^  heirs;  and 
lor  want  of  such  issue,  to  his  oousin#  William  Xingj  hk 
heirs  and  assigns  for  ever. 

The  testator  dien  inserted  the  foUo^nng  jnoviso: 
*^  Provided  always,  and  my  mind  and  will  i^  that  the 
several  bequests  and  limitations  of  the  jwenuses  in  Hun- 
ton^  Linton  and  Maidstone^  so  devised,  bequeathed  and 
limited  unto  John  Harris^  and  such  tssue  male  and  fe- 
male, is  upon  this  special  condition,  that  if  he,  Ae  said 
John  Harris f  or  his  issue,  or  any  or  either  of  them, 
shall  at  any  time  or  dmes  hereafter  alienate,  mor|gige, 
incumber,  or  cdierwise  commit  any  act  or  deed  wkaX- 
soever,  whereby  to  alter,  change  or  defeat  the  aarale.be- 
^piests  and  limitations,  or  any  of  them  herdnbefore  limited 
and  appointed  of  the  said  premises,  that  then  and  in 
such  case,  he,  the  said  John  Harris^  and  aU  and  every 
such  other  person  or  persmss  so  ali^uiting,  mortgaging,  [  426  ] 
or  odierwise  incumbering,  altering,  changmg,  or  defeating 
the  same  bequests,  or  any  of  them,  diall  pay  or  oause  to 
be  paid,  and  I  do  hereby  charge  Ac  said  pvemises  with 
the  payment  of  £2000  unto  such  person  or  persons,  -And 
his  and  their  heirs  who  might,  could,  should,  or  ought 
next  to  take  by  virtne  or  means  of  wf  of  the  bequiests, 
devises  or  limitations  heranbefeo^  by  me  given,  devised, 
or  bequeathed.'^ 

The  testator  died  in  1738.     JoM  JSartis  had  issue 
male,  which  itted  in  the  life  of  the  testator.    In  Trim. 
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179B.         Term,  94  fc  25  Geo.  2.  he  soflaed  •  leecrrcry  cf  (be 
^         premises.     He  aftorwink  died,  leaTiiigtliede&ndaiils, 
^j§t  Sarakj  the  wife  cfBurcheli^  and  Mary^  the  wife  of  the 

EuMptix.     defendant  Harridge,  his  dsnghters  and  coJieirciMieo. 

lliis  was  a  bill  to  have  the  som  of  J&9000  paid  to  the 
|daintiff  as  a  diarge  arising  upon  barring  the  estate  taiL 
The  SoUcUar^^General  and  Mr.  Wilbrakam  fer  die 


Three  qoestions  arise  o«t  of  this  case.  1st  Whether 
John  Harris  was  tenant  fer  life,  or  in  tail,  under  diewiD 
a£J<^n  Blunt  f 

Sdly.  What  is  the  effect  of  the  xecovery  saffisrcd  by 
John  Harriaf 

3dlj.  What  is  the  force  of  the  condition  ?  And  Itt^ 
Whether  it  is  good  c/r  not  in  point  of  law?  and  9dlj, 
Whether  it  is  barred  by  the  oommcm  recovery? 

1.  Th^  estiUe  is  eiqpressly  given  to  John  Harru  only 
fixr  life;  the  additional  words,  after  the  words  of  limita- 
tion,  are  a  strong  indication  of  his  intention,  that  in  cut 
John  Harris  had  issue  male,  they  should  take  the  6e^ 
but  if  he  had  no  issue  male,  that  it  should  go  over. 
There  are  two  sets  of  cases,  under  each  of  whidi  the  first 
taker  has  been  held  to  take  cmly  an  estate  fiir  life,  and 
both  of  them  will  apply  to  the  jResent  case.  The  first 
are  where  there  are  words  superadded  to  the  wordi  cf 
[  497  ]  limitation,  in  which  case,  whether  the  words  of  limitation 
be  in  the  singular  or  plural  number,  the  first  taker  is  only 
tenant  for  life,  as  in  Archef^%  case,  1  Co.  66.  Ciarke  v. 
Day,  Mo.  693,  &c.  Lisle  v.  Gray,  2  Leo.  223.  Ls- 
gate  y.  SeweUj  Raym.  2^8.  The  next  dass  of  cases  are 
where  the  word  issue  has  been  held  to  be  a  word  of  pur- 
chase, and  not  of  limitation,  Luddington  v.  JTime,  1  SaOL 
224.  Lord  Raym.  20a  Backhouse  v.  Wells,  Stra^TSl. 
Those  cases  in  which  it  has  been  considered  as  a  word  cf 
hmitation  are  only  such  where  the  intent  of  the  testator, 


CASES  IN  CHANCERY.  42? 

that  tlie  issue  should  not  take  by  purchase,   has  been  J  759. 

strongly  marked.     In  the  present  case  it  does  not.     The  Kmw 

intent  is  to  be  collected  firom  the  whole  will  taken  toge-  v. 

ther ;  as  one  part  gives  %ht  to  another.  John  Harris  B'^'BOHBll. 
could  not  by  any  construction  be  entitled  to  more  than 
an  estate  for  life  under  that  clause ;  not  only  as  the  su- 
peradditional  woids  must  be  rejected,  but  because  the  first 
taker  of  the  inheritance  would  take  the  whole,  when  the 
testator  meant  that  it  should  be  divided :  another  reason 
is,  because  there  is  a  subsequent  limitation  to  the  issue 
female,  which  must  be  rejected  too. 

The  present  case  is  like  Ltiddingtan  v.  Kime^  having 
a  double  contingent  remainder,  with  this  difference  only, 
in  that  case  it  was  expressed,  in  this  it  is  implied.  They 
are  all  contmgent  uses,  and  concurrent.  If  issue  male, 
they  are  to  take ;  if  none,  then  according  to  the  first 
clause,  issue  female;  and  then  the  remainder-man:  in 
the  latter  clause  the  issue  female  are  left  out 

2dly.  As  to  the  effect  of  this  recovery.  If  John  Har^ 
ris  is  tenant  for  life,  it  is  a  forfeiture  of  the  estate,  and  in 
that  case,  if  the  remaindars  are  vested,  the  next  in  inhe- 
ritance is  entitled;  if  they  are  contingent,  the  contingency 
is  destroyed,  and  as  the  remainder  in  fee  cannot  be  in 
abeyance,  the  heir  at  law  of  the  grantor  is  entitled.  Carter 
V.  BamardistoUf  1  P.  W,  605.  The  inheritance  pending 
the  contingency  of  a  remainder  descends  to  the  heir.  [  428  ] 
BecVs  case.  Lit.  Rep.  159.  (a). 

3dly.  As  to  the  condition,  whether  it  is  good  or  not  at 
law.  One  point  is  observable  in  all  these  kinds  of  condi- 
tions, viz.  whether  they  are  to  restrain  a  rightftd  or  a 
tortious  alienation;  for  they  must  not  be  repugnant  to 
the  nature  of  the  estate  given :  Corbefs  case,  1  Co.  83. 

(a)  S.  C.  Bordm  v.  NkhoUs,  Cro.  Car.  363.  Feame, 
C.  R.  352. 

VOL,  I.  F  F 
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1759.  MUdmays  case,  6  Co.  40.    PartmgtmC^  cmc,  10  Ca 

]^^  35.   RickeFs  case,  Co.  Zt/f.  377  o-     Bolthepicaait  oon- 

«.  dition  is  not  so.     For,  consideriiig  John  Harris  as  tenaol 

BuBCBBLi..     (^  ]j£^^  the  destroying  the  cmitnigent  uses  is  a  toitioiB 

act.  Tenant  fisr  life  of  a  trust  estate  cannot  do  it  met 
the  case  of  Penhay  ▼.  HurreH,  2  rem.  370.  Hie  cout 
win  support  conditions  to  restrain  tortious  acts  where  thej 
are  not  repugnant  to  the  estate.  Such  a  condition  as  die 
present  is  of  use:  it  is  to  charge  with  JP2000.  It  would 
be  of  great  use,  supposing  tenant  for  life  was  alao  entitled 
to  the  rerersion  in  fee,  with  intermediate  remaindflffc 
Considering  John  Harris  to  be  tenant  in  tail^  the  oon£- 
tion  is  also  good,  fer  though  a  condition  is  not  good  It 
restrain  tenant  in  tail  from  suflering  a  recoTeiy,  yet  a 
condition  not  to  alien  is  good,  a  covenant  by  tenant  m 
tail  not  to  suffer  a  common  recoTery  is  good.  CoUms  t. 
Flummery  1  P.  W.  104.  This  is  not  a  case  of  a  lestraiBty 
it  is  an  altematiye :  that  is,  if  you  bar  the  oitail,  yoa 
shall  pay,  and  the  estate  shall  be  charged  with  jP2000. 
A  charge  of  a  gross  sum,  or  of  an  annual  payment  out  cf 
an  estate  tail,  to  take  place  at  a  future  day,  would  be 
good,  if  charged  at  the  time  of  the  creation  of  the  estate 
This  is  no  more :  it  is  to  take  place  on  the  happenii^  of 
an  event. 

As  to  the  point,  whether  the  condition  is  barred  by 
[  489  ]  the  recovery.  The  distinction  is  taken  in  Page  t.  Hay- 
wardf  1  Mod.  108.  2  Lev.  2&,  that  where  a  conditim 
runs  with  the  land,  it  is  not  barred  by  a  conunon  reco- 
very,  but  a  collateral  condition  is.  The  present  ia  of  Ae 
former  kind. 

The  Jttomef^Gejieralj  Mr.  Sewell,  and  Mr.  WM, 
for  the  defendants. 

The  plaintiff  insists  that  John  Harris  took  an  estate 
for  life,  but  whedier  for  life,  <»r  in  tail,  that  the  proviso 
conditional  was  good.     As  to  what  estate  John  Harm 
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took,  it  is  clear  that  it  was  an  estate  tail.     Superadded  1759. 

words  have  the  effect  of  constituting  an  estate  tail  only  in  fP^ 

those  cases  where  the  prior  words  of  limitation  are  in  the  v, 

singular  number,  as  in  Archer's  case,  Clarke  v.  Dat/j  &c.  Bubchbll. 
or  where  there  are  other  words  so  very  strongly  express- 
ive of  the  testator^s  intent  only  to  give  an  estate  for  life, 
that  they  control  the  operation  of  law.  The  present  is 
most  like  the  case  of  Goodright  v.  Pullytiy  2  Lord  Ray. 
1437 ;  there  the  subsequent  words  were  held  not  to  be 
sufficient  to  alter  the  force  of  the  prior  words  of  limit- 
ation. In  Wright  v.  Pearson  {a)y  the  same.  It  may  be 
objected,  that  the  distinction  between  those  cases  and  the 
present  is,  the  word  used  in  both  of  them  was  heirSy  but, 
however,  in  a  will,  greater  latitude  of  expression  is  always 
given,  and  issue  has  been  held  as  operative,  as  a  word  of 
limitation,  as  heirs.  As  to  Luddington  v.  Kime^  it  is  no 
authority  here,  that  devise  being  penned  in  a  very  extra- 
ordinary manner.  In  the  present  case,  if  these  words  are 
to  be  considered  as  words  of  purchase,  this  absurdity  will 
follow,  that  if  the  eldest  son  of  John  Harris  had  died  in 
his  lifetime,  leaving  issue  male,  the  estate  would  have  sur- 
vived and  gone  from  him.  Another  argument  against 
construing  the  present  as  words  of  purchase,  may  be 
taken  from  the  proviso.  It  would  be  ridiculous  to  sup-  [  430  ] 
pose  that  the  testator  meant  to  give  an  unalienable  estate 
to  John  Harris^  and  at  the  same  time  clog  the  devise  of 
it  with  a  charge,  in  case  of  his  alienation. 

As  to  the  proviso,  it  is  void  ab  initio.  It  is  to  re- 
strain what  is  incident  to  an  estate  tail,  and  therefore 
void,  as  it  would  otherwise  introduce  a  perpetuity,  /er- 
vis  V.  Bruton^  2  Vem.  251,  Poole's  case,  dt.  Moor^  809, 
810.  But  evai,  if  the  condition  is  not  void  in  itself, 
yet,  being  a  subsequent  charge,  it  is  barred  by  the  re- 

(a)  Afde,  119. 

F  F  2 
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1759.  covery,  which  the  case  of  Benmm  ▼.  Hudoon  snffidently 

King  *^ 

V.  The  SoticUor-General  in  reply. 

BuRCHBLL.         Issue  was  originally  a  word  of  prndune,  and  in  ito 

technical  sense  was  uniformly  considered  as  each.  If  the 
testator^s  intent,  however,  requires  it,  it  may  be  made  a 
word  of  limitation,  but  not  unless  absolutely  necessary. 
Here  the  sense  requires  it  to  be  used  as  a  word  of  pur- 
chase, because  of  the  words  of  limitation  superadded, 
Sh€iley*s  case,  1  Co.  95  6.,  which,  if  the  prior  words  are 
not  construed  words  of  purchase,  are  inoperative.  As  to 
Wright  V.  Pearson^  that  was  determined  on  the  whole 
context,  there  was  no  evidence  of  testator^s  intent.  Gooi- 
right  V.  Puliyn  was  the  same,  except  that  it  had  no 
clause  for  trustees  to  preserve  contingent  remainders. 
In  Higgins  v.  Dawler,  1  P.  W.  9S;  Stanley  v.  Lei^ 
2  P.  W.  686 ;  Gower  v.  (xrosvenoTj  Bam.  Ch.  Rep. 
54,  the  words  default  of  heirs,  or  want  of  heirs,  in  a 
case  of  personal  estate,  will  constitute  a  cmitingent  re- 
mainder, and  though  there  happens  to  be  no  instance  of 
a  similar  rule  in  real  estate,  yet  from  necessity  of  con- 
struction, there  may.  As  to  the  objection,  that  the  pro- 
viso conditional  supposed  an  estate  tail,  the  answer  is,  that 
the  proviso  may  be  reconciled  to  an  estate  for  life ;  fir 
though  the  father  could  not,  the  issue  might  alienate,  and 
the  son,  in  whom  the  fee  attached  upon  birth,  alienating, 
[  431  ]  fts  against  his  issue,  would  charge  the  estate.  As  to  the 
condition  to  charge  on  alienation,  though  a  conditifln 
cannot  restrain  a  tenant  in  tail  from  suffering  a  recovery, 
yet  such  a  charge  may  be  imposed  by  way  of  alternative: 
that  is,  tenant  may  bar  the  estate,  or  not,  as  he  fdeaaes; 
if  he  does,  it  shall  be  chargeable  with  ^2000. 

The  Lord  Keeper. 
5K)th  November.       [After  stating  the  case]  Upon  this  will,  and  state  of 
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the  facts,  the  first  question  made  by  the  counsel  for  the  1759. 

phiintiff,  was,  whether  John  Harris^  under  this  will,  took  JT*** 

an  estate  for  life,  or  in  tail  ?     The  first  argument  was,  v, 

that  isntCj  technically,  is  a  word  of  purchase,  and  words     Bubchbll. 
of  limitation  being  added,  the  devise  was  to  the  issue 
of  John  Harris,  afler  his  death,  in  fee ;  and  it  was  com- 
pared, among  other  cases,  to  Luddington  v.  Kime,  Saik. 
224. 

But  the  true  answer  to  that  is,  1st,  That  there  is  no 
technical  word  in  a  will ;  if  the  testator^s  intent  be  plain, 
the  court  will  modify  and  effectuate  his  expressions. 
2dly,  That  the  case  has  no  resemblance  to  Luddington 
V.  Kime,  because  there  the  remainder  was  expressly  con- 
tingent ^^  to  ^.  for  life,  and  in  case  he  have  any  issue 
male,  to  such  issue  male,  and  his  heirs  for  ever :  and  if 
he  die  without  issue  male,  then  to  B.  and  his  heirs  for 
ever.'"  There  the  context  necessarily  supplies  "without 
(having)  issue  male.*" 

And  to  make  the  word  issue  a  word  of  purchase  in 
that  will,  the  court  held,  that  issue  was  to  be  taken  there 
as  nomen  singulare,  because  the  inheritance  was  annexed 
to  the  word  issue.  Here  it  is  expressly  used  in  the  plural 
number,  "  to  his  issue  and  their  hcirs.'*^  So  that,  if  he 
intended  the  issue  to  take  as  purchasers,  he  intended 
them  to  take  as  joint-tenants ;  and  if  John  Harris  had 
ten  sons,  and  the  youngest  survived,  the  nine  elder,  and 
their  issue,  should  be  disinherited,  which  is  an  intent  too  [  432  ] 
absurd  to  be  supposed. 

It  is  manifest  to  me,  that  the  testator  intended  the 
word  issue  as  a  word  of  limitation  ;  because  he  intended 
that  John  King  should  take  the  estate  for  want  of  issue 
male  of  John  Harris,  whenever  that  default  of  issue  hap- 
pened ;  and  there  is  not  a  colour  to  say,  in  grammatical, 
critical,  or  liberal  construction,  that  there  is  any  period 
to  which  that  want  of  issue  is  restrained.      And  here  is  a 
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1759.  plain  limitation  of  the  whole  fee  in  particulmr  estates  and 

1^  remainders, 

v.  But  then,  it  is  said,  here  are  words  of  limitation  so- 

BuRCHBLL.     peradded  to  the  word  issue^  and  if  issue  is  taken  as  a 

word  of  limitation,  the  wordky  ^^  and  their  heirs,*^  are 
nugatory. 

It  is  true,  that  the  best  construction  of  deeds  and  wills, 
is  to  give  every  word  an  effect,  if  it  can  receive  it  con- 
sistently with  other  parts  of  the  deed  or  will.  And  there- 
fore in  the  case  of  Backhouse  v.  Wells,  where  the  devise 
was  ^'  to  B.  for  his  life  onfy,  and  from  and  after  his  de* 
cease,  then  to  the  issue  male  of  his  body  lawfuUy  to  be 
begotten,  if  God  shall  bless  him  with  any,  and  to  the  heirs 
male  of  the  body  of  such  issue,  and  for  default  of  such 
issue,  remainders  over,*^  there  was  the  n^ative  word, 
only  J  and  issue  was  collocated  so  as  to  import  namen  sin- 
gulare,  and  the  court  was  at  liberty  to  take  it  aa  a  limit- 
ation to  the  first  and  every  other  son  of  such  issue.  But 
in  the  case  of  Shawe  v.  Weighs  where  issue  waa  used  in 
the  plural  niunber,  in  Legtte  v.  Sewell,  where  heirs  was 
used  in  the  plural  number,  and,  in  both  cases,  words  of 
limitation  superadded ;  the  courts  were  of  opinion  that 
the  first  limitation  carried  an  estate  tail ;  and  yet  the 
latter  words  of  limitation  were,  by  that  construction,  ren- 
dered of  no  effect. 

And  there  is  not  a  case  in  the  books  where  issue  or 
heirs  have  been  used  in  the  plural  number,  and  words  of 
[  433  ]  limitation  added,  that  they  have  been  taken  as  words  of 
purchase,  but,  on  the  contrary,  Aeir,  in  the  singular  num- 
ber, has,  and  issue  may,  from  the  context,  be  construed 
words  of  limitation  (a). 

But,  in  the  present  case,  I  think  the  proviso  conditional 

(a)  Mr.  Justice  Clive,  in  word  issue  is  one  of  the  most 
Roe  d.  Dodson  v.  Grew,  2  vexed  words  in  the  books; 
M^ih,  324>  observes^    "  The     sometimes  it  is  fRmieii  nsigv- 
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is  a  plain  declaration  of  the  testator  himself,  that  he  had 
given  John  Harris  an  estate  tail,  and  that  he  intended  to 
restrain  him  from  a  legal  dominion  over  it.  ^^  If  the  said 
John  Harris^  or  his  issue,  or  any  or  either  of  them,  shall 
at  any  time  hereafter  alienate,  mortgage,  incumber,  or 
otherwise  commit  any  act  or  deed  whatsoever,  whereby  to 
alter,  charge,  or  defeat  the  limitations ;  then,  and  in  such 
case,  &C.'*'  Now,  how  could  John  Harris  charge  or  in- 
cumber the  limitations  subsequent,  if  the  testator  had 
given  him  only  an  estate  for  life  ? 

Wright  V.  Pearson(a)y  Trin.  17^8,  determined  by  me, 
was,  in  my  opinion,  a  much  stronger  case  than  the  pre- 
sent; for  there,  after  a  limitation  for  life,  the  next  limit- 
ation was  to  support  contingent  remainders ;  and  that,  too, 
was  a  case  of  a  trust,  and  I  was  strongly  pressed  with  the 
authority  of  Bagshaw  v.  Spencer.  I  was,  after  the  best 
consideration  I  could  give  it,  and  aft;er  ransacking  all  the 
precedents,  of  opinion,  that  it  was  the  limitation  of  an 
estate  tail.     I  have  revised  my  notes,  and  find  it  was  ar- 
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/ar«,  sometimes  plural,  some- 
times a  word  of  limitation, 
sometimes  of  purchase;  bat 
it  must  always  be  construed 
according  to  the  intent  of  the 
will  or  deed  wherein  it  is 
used  ; "  and  in  the  same  case^ 
Mr.  Justice  Gould sqjb,  ''The 
word  issue  is  used  in  the  sta- 
tute de  donis  promiscuously 
with  the  word  heirs.  The 
term  issue  comprehends  the 
whole  generation  as  well  as 
the  word  heirs,  and  in  my 
judgment^  the  word  issue  is 
more  properly^  in  its  natural 
signification,  a  word  of  limit' 


ation,  than  of  purchase."  See 
also  the  observations  of  the 
court  in  Doe  v.  Applin,  4 
T.  R.  88,  89,  and  the  argu- 
ment  of  Mr.  Justice  Rains^ 
ford  there  cited ;  and  Gale  v. 
Bennett,  Amb.  681.  Hay  dor, 
V.  Wilshere,  3  T.  R.  372. 
Doe  V.  CoUis,  4  T.  R.  294. 
Hockley  v.  Mawhey,  3  Bro. 
C.  C.  82.  1  Ves.  jun.  150. 
Davenport  v.  Hanhury,  3 
Ves.  257.  Leigh  v.  Norbury, 
13  Ves.  340.  Kirkpatrick  v. 
Kirkpatrick,  ib.  481,  where 
this  case  is  much  considered, 
(a)  Ante,  119. 
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gaed,  and  treated  in  every  respect  like  the  present  case. 
There  was,  as  I  remember,  an  appeal  to  the  Hotue  of 
Lordsy  which  was  deserted,  and  therefore  the  acquiescence 
of  the  bar  in  that  judgment,  is  what  makes  it,  after  mature 
consideration,  a  considerable  authority  with  me,  though 
it  was  a  judgment  of  my  own. 

I  am  therefore  of  opinion,  for  the  reasons  mentioned, 
and  upon  the  authorities  cited,  that  John  Harris  took 
under  this  will  an  estate  tail  (a). 

The  only  remaining  question  is,  whether  a  mim  can 
give  an  estate  tail,  and,  by  annexing  a  proviso  conditional 
not  to  alien,  charge  the  estate  upon  alienation  of  toiant  in 
tail  with  such  sum  of  money  as  he  thinks  proper  ?  And 
I  can  no  more  think  of  saying  any  thing  upon  that  ques- 
tion, than,  if  it  were  made  one,  whether,  if  a  person 
should  purchase  an  estate  in  fee  simple,  it  would  be 
descendible  to  heirs  female  (6)  ? 

Bill  dismissed.  But,  as  the  testator^s  will  is  v^  in- 
accurate, without  costs. 


(fl)  There  have  been  seve- 
ral   cases    in   which    words^ 
which  would  otherwise  have 
been  words  of  limitation^  have 
been  holden  to  be  words  of 
purchase^  in  consequence  of  a 
direction  that    the  heirs  or 
issue^  &c.  should  take  as  te- 
nants in  common^  or  in  some 
mode  incompatible  with  the 
r^ular  course  of  descent.  Doc 
V.  Laming,  2  Burr.  1 100.   I 
BL  Rep.  265.  Doe  v.  Lyde,  1 
r.  JR.  597.  Mr.  Justice  JBtt^ 
ler's  observations^  Doc  v.  Goff, 
1 1  East,  668.    Doc  v.  Jesson, 
o  M.  &  S.  95 :  vide  also  fVil-^ 


son  V.  Vansittarl,  Amb.  562, 
a  case  of  personal  property. 
The  present  case  must  be  con- 
sidered as  an  exception  from 
the  rule  established  by  those 
cases^  on  the  ground  of  the 
general  construction  of  the 
will^  and  the  particular  ex- 
pressions denoting  the  intent 
of  the  testator  that  it  should 
be  an  estate  taiL 

(6)  See  Mr.  Knowles's  ce« 
lebrated  argument  in  Taylor 
V.  Hoorde,  Burr.  84.  dt 
Feame,  C.  R.  257-  Driver  v. 
Edgar,  Cowp.  379.  GoodriU 
V.  Brigham,  1  J?.  &  P.  192. 
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Earl  of  NORTHUMBERLAND  v.  Earl  of  E6RE.     soth.'afst,  & 

MONT.  «8d  February, 

S6th  NoTember. 

{Reg.  Lib.  A.  1769.  fol  119.)  p^  gss. 

CuARLSBj  Duke  of  Somerset^  in  1683,  had  married  The  court  wiD, 
Eliza  J  only  daughter  and  heiress  of  the  Duke  of  Northvm^  fn^e  of  asetde- 
herland:  and  the  estates  which  were  settled  upon  that  ment,  collect  the 
marriage  consisted  of  three  classes.  First,  The  Wiltshire  ^^  ^^  erorws 

and  Somerset  estate,  the  property  of  the  Duke  of  Somer-  words  of  a  parti. 

.  ,       ,  •  i»  cular  clause,  and 

set;    Secondly,   An  estate   situate  in   the  counties   of  therefore,  where 

Durham.  Cumberland.  York.  Sussex,  and  the  city  of  ^  estate  in  J\r^ 

part  of  the  gene- 
Carlisle,  which  was  the  inheritance  of  the  Duchess;   ral estate, was, in 

Thirdly,  The  Northumberland  estate,  which  was  also  the  Ji^^^f^i!^"^ 

inheritance  of  the  Duchess.  marriage,  limited 

By  indenture,  bearing  date  the  4th  of  Juh,,  I7I6,  o£SS^^ 

made  upon  the  marriage  of  Algernon,  Earl  of  Hertford  and  terms  were 

(afterwards  Duke  o{  Somerset,  and  eldest  son  of  the  above  ^hole  estate  to 

marriage),  with  Frances  Thynne,  reciting,  that  by  inden-  raise  portions  for 

daughters,  pay* 
tures,  bearing  date  the  17th  and  18th  o{  January,  1683,   able  at  certain 

upon  the  marriage  of  the  said  Charles,  Duke  o{  Somer-  times,  and  in  ccr- 

'^  °  •       ^  .         /.  1    tain  events;  and 

set,  several  manors,  &c.  m  the  counties  of  Wilts  and  in  case  there  was 

Somerset,  were  settled  and  assured  upon  the  uses  and  2f  J**"®  ™*^®  ^^ 
'  ^  tnat  mamage, 

trusts  therein  mentioned;  and  further  reciting,  that  by  such  portions 

an  indenture,  bearing  date  the  4jth  of  June,  1707>  ™a^6  te  wigmented;^ 

between  the  said  Duke  and  Duchess  of  Somerset,  and  the  ^th  a  proviso, 

said  Earl  of  Hertford,  of  the  first  part ;  and  Themas  daughter  should 

Beach  and  John  Felton  of  the  second  part ;  and  Lady  ^  entitled  to  the 

estate  m  N,  b^ 
Rachael  Russell  and  Lord  Abingdon  of  the  third  part;   fore  the  portion 

appointed  for  her 
should  he  to  be  paid,  then  her  portion  should  cease,  and  not  be  paid :  there 
bein^  an  only  daughter,  and  the  father  having  died  without  issue  miQe  after  her 
portion  was  vested,  held,  that  she  ought  to  1^  considered  as  an  eldest  son,  and 
that  she  was  not  entitled  to  the  augmented  portion,  though  the  estate  vested 
after  it  became  payable. 
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Earl  of 
Northum- 
berland 
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it  was  agreed,  that  the  several  and  respectiye  recoveries 
wherein  the  said  Earl  of  Hertford  came  in  as  vouchee  rf 
the  lands  and  hereditaments,  &c.  in  the  same  recoveries 
respectively  comprised,  lying  within  the  several  counties 
of  Yorky  Northumberland^  Cumberland^  Sussex,  Somer- 
set and  Wilts,  and  in  the  city  of  Carlisle,  should  be  and 
enure  to  the  several  uses,  &c.  thereinafter  limited,  &c. 
And  that  in  the  said  indenture  was  contained  a  proviso  or 
power  for  the  said  Duke  and  Duchess  ot  Somerset  jointly, 
by  any  deed  or  deeds  under  their  hands  and  seals,  attested 
by  three  or  more  credible  witnesses,  with  the  consent  of 
the  said  Earl  of  Hertford,  and  in  case  of  his  death  with- 
out issue  male,  then  with  such  further  consent  as  is 
therein  mentioned,  to  revoke,  alter,  or  make  void,  all  or 
any  of  the  uses,  &c.  and  by  the  same  or  any  other  deeds 
attested  as  aforesaid,  to  limit  and  appoint  any  new  uses, 
&c. ;  it  was  thereby  declared  that  the  said  recoveries 
should  enm«  to  the  several  uses,  &c.  thereinafter  limited: 
(that  is  to  say) — 

As  to  the  said  premises  in  the  counties  of  Wills  and 
Somerset  to  trustees  for  ninety-nine  years  upon  trusts 
since  determined ;  remainder  as  to  part  to  the  said  Earl 
of  Hertford  for  life ;  remainder  as  to  other  part  of  the 
premises  to  trustees  to  the  use  of  the  said  Frances  Thynne 
for  her  jointure ;  reminder,  as  to  the  whole,  to  the  said 
trustees  for  the  term  of  ^00  years  upon  the  trusts  therein- 
after declared ;  reminder  to  the  said  Duke  of  Somerset 
for  life ;  remainder  to  the  said  Duchess  of  Somerset  ht 
life ;  remainder  to  the  said  Earl  of  Hertford  for  life ;  re- 
mainder to  his  first  and  other  sons  in  tail  male,  with 
remainder  in  like  manner  to  the  Lord  Percy  Seymour, 
second  son  of  the  said  Duke  and  Duchess  of  Somerset, 
in  like  manner,  with  remainder  to  all  other  the  sons  of  the 
said  Duke  and  Duchess  of  Somerset,  with  remainder  to 
the  right  heirs  of  the  said  Duke  of  Somerset. 
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As  to  the  said  several  premises  situate  in  the  several 
counties  cfDurhamy  Cumberland^  York^  Stcsseofj  and  the 
city  of  Carlisle  (being  the  antient  inheritance  of  the 
duchess),  to  the  said  Duchess  of  Somerset^  for  life ;  re* 
mainder  to  the  said  Duke  of  Somerset  for  life ;  remainder 
of  them  and  all  other  the  premises  the  inheritance  of  the 
said  Duchess  of  Somerset^  to  the  said  Earl  of  Hertford 
for  life ;  remainder  to  trustees  for  a  term  of  600  years ; 
remainder  to  the  first  and  every  other  son  of  the  said  Earl 
of  Hertford  in  tail  male ;  remainder  as  to  the  premises  in 
Northumberland  and  Cumberland  to  the  said  Duchess 
of  Somerset  for  life,  and  after  her  decease,  if  there  was  no 
issue  male  of  the  said  Earl  of  Hertford^  as  to  the  pre- 
mises in  Northumberland^  to  the  first  and  every  other 
daughter  of  the  earl  of  Hertford  in  tail  general ;  remain- 
der of  that  and  all  other  the  inheritance  of  the  Duchess 
to  Lord  Percy  Seymour  for  life ;  remainder  to  his  first 
and  other  sons  in  tail  male,  with  remainders  over. 

The  trusts  of  the  terms  of  600  years  and  600  years 
were  declared  as  follows :  that  in  case  the  said  Earl  of 
Hertford  should  happen  to  die,  having  one  or  more 
younger  son  or  younger  sons,  and  one  or  more  daughter 
or  daughters,  or  any  of  them,  besides  a  son  that  should 
take  by  virtue  of  the  limitations  therein  mentioned,  that 
then  the  said  trustees,  and  the  survivor  of  them,  should 
from  and  after  the  death  of  the  said  Earl  of  Hertford^ 
and  also  after  the  death  of  either  of  them,  the  said  Duke 
of  Somerset  and  the  said  Frances  Thynne,  out  of  the 
rents,  issues,  and  profits  of  the  said  premises,  or  by  grant- 
ing estates  or  leases  thereof,  or  of  any  part  thereof,  &c. 
raise,  levy,  and  pay  unto  each  such  daughter  of  the  said 
Earl  of  H&rtford,  t^ie  fiill  sum  of  <jeiO,000  for  the  mar- 
riage  portion  of  each  such  daughter,  to  be  paid  to  each 
such  daughter  at  such  times  as  the  said  Duke  and  Duchess 
of  Somerset  and  the  said  Earl  of  Hertford^  during  theic 
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joint  lives,  and  as  the  survivors  and  survivor  of  them 
should  appoint;  and  after  the  death  of  the  said  Eaxl  rf 
Hertford^  and  also  of  the  said  Duke  of  Somerset  or  the 
said  Frances  Thyivne^  at  their  respective  ages  of  seven- 
teen years,  or  day  of  marriage  first  happening,  in  case 
they  should  be  then  unmarried  and  under  that  age,  other- 
wise to  be  paid  on  the  death  of  the  said  Earl  of  Hert- 
ford and  the  said  Duke  of  Somersety  or  of  the  said  Earl 
of  Hertford  and  the  said  Frances  Thynne. 

And  upon  this  further  trust,  that  in  case  it  should 
happen  that  there  should  be  no  issue  male  of  the  sud  Eaii 
of  Hertford  begotten  on  the  body  of  the  said  Franca 
Thynne^  or  if  there  should  be  any  such  issue  male,  and 
all  such  issue  male  should  die  without  issue  male  before 
any  such  issue  male  should  attain  the  age  of  twenty-one 
years,  and  the  said  Earl  of  Hertford  should  have  issue  bjr 
the  said  Frances  Thynne  one  or  more  daughters,  that 
then  the  said  trustees,  &c.  should  and  might,  by  and  with 
the  consent  and  direction  of  the  said  Earl  of  Hertford 
during  his  life,  out  of  the  rents,  issues,  and  profits  of  the 
term  of  600  years  so  first  limited  as  aforesaid,  and  after 
the  death  of  the  said  Duke  and  Duchess  of  Somerset j  or 
with  the  consent  of  them,  or  the  survivor  of  them,  as  also 
of  the  said  premises  comprised  in  the  said  other  term  of 
600  years,  or  by  mortgage,  &c.  raise,  levy,  and  pay  unto 
each  such  daughter  of  the  said  Earl  oi  Hertford  by  the 
said  Frances  Thynne^  the  several  and  respective  sums 
therein  mentioned,  for  the  marriage  portion  and  portions 
of  each  and  every  such  daughter  at  such  time  and  times, 
and  in  such  manner  as  the  said  Earl  of  Hertford^  duiiif 
his  life,  should  direct  and  appoint ;  and  after  the  death 
of  the  said  Earl  of  Hertford^  at  the  respective  ages  of 
seventeen  years,  or  days  of  marriage  of  each  such  daugh- 
ter first  happening ;  and  in  particular  that  if  there  should 
be  but  <me  daughter,  the  sum  of  <j^25,000,  with  a  proviso, 
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that  in  case  the  said  Earl  of  Hertford  should  in  his  life- 
time prefer  in  marriage  any  of  his  said  daughters,  or  if 
any  of  them  should  receiye  a  portion  provided  for  a 
daughter,  there  being  also  a  son  of  the  said  Earl  oi  HerU 
ford^  then  no  more  of  the  said  sums  thereby  appointed  to 
be  raised  for  the  portion  of  such  daughter  so  preferred, 
who  should  have  received  a  portion  as  aforesaid,  should 
be  raised  by  virtue  of  the  said  indenture  than  what  should 
make  up  the  sum  given  with  her  in  marriage,  or  so  re- 
ceived by  her  as  aforesaid,  the  sum  intended  by  the  said 
indenture  to  be  her  portion. 

It  was  also  further  provided,  that  if  any  daughter  of 
the  said  Earl  of  Hertford  should  be  entitled  to  the  pre-^ 
mises  in  Northumberland^  comprised  in  the  said  settle- 
ment,^ by  virtue  of  the  limitations  thereof,  before  the 
portion  appointed  for  such  daughter  should  be  to  be  paid, 
then  the  portion  of  such  daughter  should  cease,  and  not 
be  raised. 

And  in  the  said  indenture  of  settlement  was  the  clause 
following,  viz.  And  whereas  the  manors,  &c.  in  the  said 
counties  of  Wiltey  Somerset,  and  Northtmberland^  are 
comprised  in  the  terms  for  years  created  by  the  said  re- 
cited settlements,  or  some  of  them,  upon  trust  for  raising 
the  several  sums  of  money  therein  mentioned ;  now  to 
the  intent  that  the  present  provisions  hereby  intended  to 
be  made  for  the  said  Earl  of  Hertford,  and  the  jointure, 
and  the  increase  thereof  hereby  intended  for  the  said 
Frances  Thynne  for  her  life,  and  other  the  provisions 
hereby  made  for  the  issue  male  or  female  of  the  said  Earl 
of  Hertford  and  Frances  ThyrmCj  by  and  out  of  the 
premises  in  the  said  counties  of  WiltSj  Somerset,  and 
Northumberland,  may  not  be  defeated  or  prejudiced  by 
the  said  several  terms  or  trusts  thereof  declared  in  the  said 
recited  settlements  mentioned :  it  is  hereby  declared  and 
agreed  by  and  between  the  said  parties  to  these  presents, 
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^^7^        said  Earl  ct  Hertford  and  Frances  TAynn^,  and  for  their 

NoRTHUM*      issue,  male  and  fimude,  heronbrfore  contained,  die  le- 

BB&LAiiD       specdve  trustees  of  the  said  several  and  vupectiTe  tenK, 

£iiri  ^        their  several  executors,  administimtors,  and  assigns  shall, 

bjr  and  out  of  the  rents,  issues  and  profits,  and  faj  the 

other  ways  and  means  mentioned  in  the  said  aettleaMot, 

raise  the  monies  intended  to  be  thereby  raised  fay  and  out 

of  all  the  said  manors,  &C.  comprised  in  all  the  said  teran, 

other  than  out  of  the  said  manors,  &c.  in  the  said  ooimtics 

of  WUts^  Somerset^  and  Northumberland. 

The  issue  of  this  marriage  was  one  daughter.  Lady 
Elizabeth  Seymour^  afterwards  Countess  ot  Norihumber- 
landy  and  one  son,  Georgey  Lord  Beauchmnp. 

By  the  settlement  made  on  the  marriage  of  the  plain- 
tiffi,  the  Earl  and  Countess  of  Northumberland,  dated 
16th  of  February  J  17^>  reciting  that  Lord  Beauehamp 
was  then  alive,  and  that  the  said  Countess  of  Norihmm^ 
berland  had  attained  her  age  of  twenty-one,  and  that  she 
was  therefore  entitled  to  the  sum  of  «P10,000  only ;  she 
assigned  the  said  sum  of  £10fiOO  to  trustees  fior  the 
benefit  of  younger  childroi.  The  said  Charles^  Duke  of 
Somerset,  and  the  said  Earl  of  Hertford,  thei^^  cove- 
nanted to  pay  4  per  cent,  upon  the  above  sum  ;  and  upon 
the  death  of  the  said  Charles,  Duke  of  Somerset,  and  the 
said  Earl  of  Northumberland,  the  trustees  were  empower- 
ed to  raise  the  said  sum  of  <f  10,000. 

Lord  Beauehamp  died  July,  lJ4sS,  under  the  age  of 
twenty-one,  without  issue.  Charles,  Duke  of  Somerset, 
died  2d  December,  1748,  and  was  succeeded  in  his  title 
by  his  son  Algernon,  Earl  of  Hertford,  who  died  7th 
February,  I749,  without  any  further  issue  besides  the 
Countess  of  Northumberland,  by  which  means  she  be- 
came entitled  under  the  settlement  to  the  Northwmber- 
^ond  estate. 
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The  bill  prayed  that  the  sum  of  <£^25,000  might  be 
raised  by  mortgage  of  the  two  terms  of  600  years  in  the 
settlement  of  the  4th  of  July,  VJYJ ;  that  ^10,000,  part 
thereof,  might  be  paid  to  the  Earl  of  Egremont,  to  the 
trusts  in  the  plaintifTs,  the  Countess  o{  NorthumberlantTs 
marriage  settlement;  and  the  other  ^15^000  to  the  plain- 
tiff, the  Earl  of  Northumberland, 

The  Attomey-Generalj  the  Solidtor-Generaly  Mr. 
SeweUy  and  Mr.  Cowper,  for  the  plaintiffs. 

This  is  a  question  arising  upon  two  terms  for  600 
years,  in  the  settlement*  of  the  late  Duke  and  Duchess  of 
Somerset,  The  court  must  take  into  consideration  all 
contingencies  expressed,  without  supplying  others  that 
are  not  specified.  The^sum  of  «f  25,000,  the  augmented 
portion,  became  payable  immediately  on  the  Duke'^s 
death,  in  eodem  puncto  temporia  with  die  vesting  of  the 
remainder,  the  event  upon  which  the  defeasance  was 
to  take  place,  viz.  Lady  Northumberland  becoming  en- 
titled to  the  limitation  before  the  portion  became  payable ; 
and  as  this  proviso  operates  as  a  defeasance  of  an  interest 
vested,  it  ought  to  be  taken  strictly  and  literally. 

The  portions  proved  by  the  settlement  are  of  two  sorts. 
First,  If  there  be  issue  male  of  the  marriage,  £\0fiQO 
to  each  of  the  daughters.  Secondly,  If  Lord  Hertford 
die  without  issue  male,  the  portions  are  to  be  augmented. 
The  first  portions  are  rendered  payable  on  the  decease  of 
Lord  Hertford  and  his  lady,  or  Duke  Charles  and  Lord 
Hertford.  The  increased  portions  are  payable  after  the 
deaths  of  the  Duke  and  Duchess,  if  Lord  Hertford  con- 
sent, with  a  power  to  the  Duke  and  Duchess  to  appoint 
during  their  lives.  The  power  was  only  to  accelerate  the 
vesting,  not  to  affect  the  right.  Thus  both  the  days  of 
payment  might  have  happened  at  two  different  times  be- 
fore the  remainders  vested,  although  by  accident  they 
have  not. 
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The  portions  in  this  case  cannot  merge.  Lady  North- 
umberland is  tenant  in  tail  of  the  premises  in  the  600 
years"  term,  and  the  term  comprises  other  premises  besides 
those  to  which  she  is  so  entitled.  Duke  of  Chandaa  r. 
Talbot,  2  P.  WfM.  601.  Rushout  v.  Ruslwut{a)y  Dom. 
Proc.  1725.  In  PoweU  v.  Morgan,  2  Vem.  90,  the 
court  went  so  far  as  to  say  that  the  daughter's  portioB 
did  not  merge,  though  the  descent  was  in  fee.  GuUlam 
Y.  Holland  (b),  10th  JtUy,  1741,  was  another  case  of  a 
charge  not  merged.  Lord  Hardwicke  there  observed,  that 
it  was  a  case  of  a  daughter's  portion ;  and  said  that  equity 
would  not  aid  a  merger,  but  on  the  contrary  would  rather 
interpose  to  prevent  one. 

These  portions  would  vest  for  some  purposes  befiire 
Lord  Hertford  died ;  but,  at  all  events,  they  could  not 
vest  till  a  daughter  attained  the  age  of  seventeen :  there- 
fore, if  Lord  Hertford  had  died  without  issue  male  when 
the  daughter  was  under  seventeen,  she  would  have  heai 
entitled  to  the  estate,  and  not  to  the  portion.  If,  on  the 
other  hand.  Lady  Hertford  had  died  leaving  a  daogfata*, 
that  daughter,  at  the  age  of  seventeen,  would  have  been 
entitled  to  the  augmented  portion,  and  not  to  the  estate, 
because  Lord  Hertford  might  have  had  issue  nude  by 
another  marriage.  It  was  therefore  defeazable  during  hk 
life,  but,  subject  to  such  defeazance,  was  vested.  PiifieUi 
case,  2  P.  W.  61&  King  v.  Withersy  For.  II7.  A  bus- 
band  acting  and  treating  cm  these,  would  settle  in  consider- 
ation of  this  augmentation,  seeing  that  it  would  be  im- 
possible for  the  estate  to  come  before  the  additional  pw*- 
tion.  Since  courts  have  refused  to  raise  portiona  upon 
future  terms,  they  have  been  more  liberal  as  to  the  time 
of  their  vesting. 

(a)  16  Vin,  Ab.  449.  short  note  of  another  peinl 

{h)  This  case  is  not  re-     which  arose  in  it,  2  Atk.  349L 
ported  at  length ;  there  is  a 
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Mr.  Perroity  Mr.  Harvey^  Mr.  Wilbraham^  and  Mr. 
HaskinSy  for  the  defendants. 

This  is  a  common  settlement^by  which,  in  certain  events, 
the  different  estates  were  to  go  in  different  channels. 
First,  it  provided  for  a  son:  Secondly,  for  younger 
children :  ^Fhirdly,  for  daughters  if  there  was  a  son : 
Fourthly,  for  daughters  in  case  there  was  no  son.  If 
Lady  Hertford  had  died,  and  Lord  Hertford  had  had  a 
son  by  a  second  wife,  that  contingency  was  provided  for 
in  the  third  case.  If,  as  in  the  fourth  case,  he  had  no 
son,  the  daughter  was  to  have  the  Northumberland  estate; 
and  is  in  effect,  as  far  as  that  is  concerned,  made  a  son. 
It  is  in  many  respects  a  very  inaccurate  settlement ;  but 
not  only  upon  the  general  spirit,  but  upon  the  particular 
construction  of  it,  Lady  Northumberland  cannot  be  en- 
titled both  to  the  estate  and  the  portion  raisable  out  of 
part  of  it. 

The  portions  did  not  vest  at  seventeen  or  'day  of  mar- 
riage, as  contended  fbr.  The  expression  to  be  paidy  means 
actual  payment :  they  waited  the  death  of  Lord  Hert^ 
fordj  unless  he  chose  to  accelerate  their  vesting  by  ap- 
pointment. They  were  only  marriage  portions,  and  no 
more  vested  than  is  always  required  for  marriage  portions. 
Lady  Hertford  stipulates,  "  If  I  have  no  issue  male,  but 
have  daughters,  those  daughters  shall  have  the  North- 
umberland estate.  If  I  have  a  son,  but  that  son  dies 
before  twenty-one,  and  without  issue  male,  my  daughters 
shall  have  augmented  portions:  but  it  was  never  imagined 
that  a  daughter  should  have  both  the  Northumberland 
estate,  and  an  augmented  portion  of  <f  25,000,  part  of 
which  was  to  be  raised  out  of  that  very  estate.  All  that 
was  meant  was,  that  a  daughter  should  have  <f  25,000, 
or  the  Northumberland  estate,  not  both :  "  If  your  por- 
tion is  to  be  paid  you  before  you  come  to  the  Northumber- 
land estate,  it  shall  not  be  drawn  back  ag«n.^  And  that 
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is  the  rule  and  principle  which  this  court  goes  upon. 
Chadwick  v.  Doleman^  2  Vem.  328.  Lord  Teynhamj. 
Webb  (a).  The  event  which  has  happened  is  within 
the  very  words  of  the  proviso.  Lady  Hertford  survives 
Lord  Hertford,  and  it  was  possible  that  she  might  have 
been  enceinte.  In  that  case  the  estate  would  have  vested 
in  the  daughter,  subject  to  being  devested  on  the  birth  of 
a  son ;  but  the  portion  could  not  so  have  vested.  Gordon 
v.  Raynesj  3  P.  W.  134.  The  Earl  of  Northumberland 
could  never  have  had  this  <f  15,000  in  view.  It  could 
never  have  been  expected  that  the  daughter,  who  was  to 
have  half  the  Percy  estate,  should  have  a  contribution  as 
agunst  the  remainder  of  the  Percy  estate,  and  against 
the  person  who  was  to  support  the  honour  and  digni^  of 
the  fiunily.     Wingrave  v.  Palgrave,  1  P.  W.  401. 

The  Attomey-Gefieral  in  reply. 

The  whole  of  the  case  depends  upon  the  proviso  for 
sinking  the  portions ;  it  will  then  be  seen  that  the  daases 
bear  a  uniform  construction.  The  words  are,  ^^  The 
portion  of  such  daughter  shall  not  be  raised  ^;  now  thi« 
necessarily  presupposes  the  portion  vested.  To  say  that 
the  portion  waited  a  birth,  en  ventre  sa  mere,  and  that 
the  vesting  of  the  estate  did  not,  is  in  direct  opposition 
to  the  authority  of  Reeve  v.  Long,  3  Lev.  408.  They 
say  it  was  not  intended  that  Lady  Northumberland  should 
have  both  the  portion  and  the  estate.  But  how  can  they 
mainudn  that,  when  it  appears  that  if  the  day  of  payment 
came  before  the  estate,' the  daughter  should  have  both.^ 
If  the  defendant's  construction  is  right,  then  whenever 
the  portion  and  the  estate  vested  together,  no  portion 
should  accrue.  But  if  the  portion  and  the  estate  comii^ 
together  was  to  defeat  the  portion,  why  did  they  not  say 
so  ?  The  truth  is,  the  subject  was  not  great  enough  to 
require  minute  consideration. 

(a)  2  Fes.  198. 
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The  Lord  Keeper,  ^         1759. 

This  bill  iii  brought  by  the  Earl  and  Countess  of        E*^f 
Northumberlandy  she  being  the  only  daughter  of  Alger-     Northuh* 
noHj  Duke  of  Somerset,  against  Charles,  Earl  of  Egre-      berland 
mont,  Johfiy  Earl  Granville^  John  Manners,  commonly'        jij^.j  ^^ 
called  Marquis  of  Granhy,  and  Lady  Frances  his  wife,     Borbmont. 
and  Lord  and  Lady  Aylesford,  defendants.     And  it  is  to  ^^th  November, 
have  <3P25tOOO  raised  by  mortgage  of  two  terms  of  60O 
years  each,  in  the  settlement  of  the  4th  July,  l^lS,  that 
«^10,000,  part  thereof,  may  be  paid  to  the  Earl  o(Egre^ 
montj  to  the  trusts  in  the  plaintiff^s  marriage  settlement, 
and  the  other  <f  15,000  to  the  Earl  of  Northumberland, 
The  only  question  is,  whether  the  event  has  happened, 
by  which  the  Countess  of  Northumberland  was  to  be  en- 
titled to  <f  25,000  for  her  portion,  according  to  the  intent 
and  meaning  of  the  trust  in  this  marriage  settlement. 

This  settlement  of  the  4th  of  July,  1715,  was  made  by 
Charles,  Duke  of  Somerset,  and  his  duchess,  together  with 
their  eldest  son  Algernon,  Earl  of  Hertford;  and  it  is 
made  by  remodelling  two  former  settlements  therein  re- 
cited, and  adapting  the  same  to  the  exigencies  of  the 
family.  (Here  his  Lordship  stated  the  settlement  at 
length.) 

This  settlement,  which  was  probably  conducted  under 
the  advice  of  the  most  eminent  council  in  England,  as  it 
concerned  so  grand,  so  proud,  so  formal  a  family,  is  on 
all  sides  confessed  to  be  extremely  inaccurate  in  its  ex- 
pressions. This  may  be  accounted  for  by  the  draught, 
which  was  prepared  by  inferior  men,  having  afterwards 
become  so  voluminous,  that  the  principal  supervisors  put 
their  hands  rather  than  their  heads  to  it. 

The  fact  was,  that  Duke  Algernon  had  issue  male,  the 
Lord  Beau>champ:  he  survived  the  marriage  of  Lady 
Northumberland,  but  died  before  twenty-one,  and  with- 
out issue. 
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*  Upon  this  it  was  argued  by  the  plaintiflrs  counsel,  that 
the  event  had  happened  upon  which  the  augmented  por- 
tions attached,  and  consequently  that  the  trustees  ou^t 
to  be  directed  to  raise  them.  The  defendants  repd  this 
claim  by  the  proviso,  ^^  That  if  any  daughter  of  the  Eail 
of  Hertford  shall  be  entitled  to  the  premises  in  Norths 
fimber.landy  by  virtue  of  the  limitations  before  the  portion 
appointed  for  such  daughter  shall  be  to  be  paid,  then  the 
portion  of  such  daughter  shall  cease,  and  not  be  raised."* 
The  plaintiffs  say,  that  by  the  death  of  the  Earl  of  Hert- 
ford without  issue  male,  the  limitation  of  the  premises  to 
Lady  Northumberland  attached,  and  the  portion  was  to 
be  paid  at  the  same  time :  and  therefore  that  the  event  of 
the  defeazance  never  existed,  which  was  Lady  North- 
umberlafidCs  becoming  entitled  to  the  limitation  before 
the  portion  was  to  be  paid.  And  they  add,  that  the  pro- 
viso ought  to  be  taken  strictly  and  literally,  as  it  is  to 
operate  by  way  of  defeazance  of  an  interest  attached  or 
vested  in  Lady  Northumberland. 

But  qui  hceret  in  litterd  hceret  in  cortices  especially  in 
the  case  of  trusts,  which  are  to  be  ruled  and  governed 
according  to  the  intent  of  the  parties,  w;here  such  intent 
is  consistent  with  the  rules  of  law :  and  the  court  will, 
from  the  general  frame  of  a  testament  or  settlement,  col- 
lect the  intent,  contrary  to  the  express  words  of  a  par- 
ticidar  clause.  One  might  cite  innumerable  cases  to  this 
effect,  but  a  stronger  cannot  be  cited  than  the  case  of 
Coryton  v.  Helyar^  17*5,  where  a  term  was  devised  to  t 
son  and  his  heirs  for  99  years,  by  which  a  term  in  gross 
was  vested  in  the  son;  and  yet  the  court,  from  the 
general  frame,  collected  the  testator^'s  intent,  and  de- 
feated the  interest  vested  by  the  particular  clause  (a). 


/a)  This  remarkable  case     on  several  occasions:  in  Stroi^ 
has  been  particulaiiy  noticed     v.  Teat,  Burr.  023,    Ckaf- 
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Why,  then,  the  question  is  brought  to  this,  whether  the 
parties  to  this  settlement  intended  that  Lady  Northum- 
berland should  have  this  dE^25,000  raised  in  the  event 
which  happened  ? 

It  is  observable  that  this  question  arises  from  this 
circumstance,  that  the  premises  in  the  term  of  600  years, 
are  more  extensive  than  those  in  the  limitation  to  Lady 
Northumberland y  and  the  end  of  this  application  is,  to 
have  that  rateable  proportion  that  woidd  be  coming  out 
of  the  estate  now  vested  in  Lord  Egremont,  Lady 
Granby^  and  Lady  Aylesford. 

The  general  end  and  intent  of  this  settlement  seems  to^ 
me  to  have  been  this.  My  hord  Hertford  was  the  prin- 
cipal agent  in  it ;  since  he  had,  by  the  former  settlements, 
an  estate  tail  in  the  whole  Percy  estate.  In  order  to 
accommodate  his  marriage  in  his  father^s  life,  he  agrees 
to  remodel  the  settlement,  and  to  make  himself  tenant 
for  life,  with  remainder  to  his  first  and  other  sons  in  the- 
whole ;  but  if  he  had  no  issue  male,  he  intended  to  make 
his  daughter  an  eldest  son  with  respect  to  the  North- 
umberland  est&te;  and,  if  more  daughters,  to  augment 
their  portions  as  against  their  brother  and  the  collateral 
limitations. 

If  Lord  Hertford  had  died  without  issue  male,  living 
his  wife.  Lady  Northumberland  would  have  been  en- 
titled to  that  estate ;  yet  there  could  have  been  no  doubt 
but  that,  in  such  case,  she  would  have  been  excluded 


1759. 


man  v.  Brotvn,  ib,  1631^  and 
in  Jones  v.  Morgan,  Feame's 
C.  R.  App.  590,  by  Lord 
Mansfield:  in  VenabUs  v. 
Morris,  7  T.  R.  437,  by  Lord 
Kenyan:  in  Wykhamv.  JVyk* 
ham,  18  Fes.  421,  and  Wil^ 
kinsoH  v.  Adam,  I  V.  Sc  B» 


466,  by  Lord  Eldon,  who  al- 
luded to  a  report  of  that  case, 
which  corresponds  with  the 
one  which  has  been  since  pub- 
lished by  Mr.  Cox,  2  VoL 
340.  See  also  Targus  v^ 
Puget,  2  Ves.  194. 
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from  her  portion,  though  she  might  have  been  only 
titled  to  a  dry  reminder.  Yet,  in  that  case,  her  younger 
sisters  would  have  been  entitled  to  their  augmented  por- 
tions ;  for,  by  the  proviso,  the  defeazance  is  not  co-exten- 
sive with  the  augmented  portions,  but  is  restrained  oidy 
to  that  daughter  who  becomes  entitled.  Now  it  seems  to 
me  odd  to  suppose  that  the  parties  to  that  settlement 
should  have  said.  Lady  Northumberland  shall  be  ex- 
cluded from  the  augmentation  by  a  dry  remainder  vesting 
in  her  before  she  became  entitled  to  her  fortune,  but  not 
by  the  possession  vesting  imo  eodemque  tempore  with  the 
portion. 

If  Lady  Hertford  bad  died  without  leaving  issue  male 
by  Lord  Hertford^  and  had  left  issue  female,  the  dau^ 
ter  or  daughter^  would  have  been  entitled  to  the  aug- 
mented portions,  though  Lord  Hertford  should  have  hid 
issue  male  by  another  wife,  payable  at  the  time  Lend 
Hertford  should  have  appointed  during  his  life,  to  be 
raised  out  of  the  first  600  years^  term,  and  after  the 
decease  of  the  duke  and  duchess,  pr  with  their,  or  the 
mirvivor's  consent,  out  of  the  second  600  years^  term,  or 
at  the  age  of  seventeen,  or  marriage,  after  the  earPs 
death. 

From  hence  it  appears,  1st.  That  the  daughters  could 
not  be  to  be  paid  their  augmented  portions  during  the 
life  of  Lord  and  Lady  Hertford.  2dly.  That  if  Lord 
Hertford  survived  his  lady,  and  there  was  no  issue  male 
of  their  bodies,  the  daughters  could  not  be  paid  without 
his  consent  in  his  lifetime.  3dly.  That  with  his  consent. 
Lady  Hertford  being  dead  without  issue  male,  or  having 
had  issue  male,  and  such  issue  had  been  dead  before 
twenty-one,  without  leaving  issue  male,  they  might  in  his 
lifetime  have  been  paid  /)ut  of  the  first  term,  and  with 
the  consent  of  the  duke  and  duchess  out  of  both*  4<thly. 
That  if  such  consent  had  been  obtaiiied|  and  the  porticw 
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directed  to  be  raised,  though  Lord  Hertford  had  died 
without  general  issue  male,  the  portion  of  the  eldest  or 
only  daughter  could  not  have  been  recalled. 

The  ground  and  reason  of  this  provision  seems  to  have 
been,  that  the  contingent  remainder,  on  failure  of  general 
issue  male,  would  not  have  been  of  a  nature  certain 
enough  to  have  advanced  any  daughter  in  marriage,  du- 
ring the  father's  life.  But  to  suppose  that  the  parties  in- 
tended that  the  daughter  should  have  had  the  Northum* 
herland  estate  limited  to  her  in  tail,  and  a  rateable  pro- 
portion of  <f  25,000  out  of  the  other  estates  comprised  in 
the  two  terms,  is  the  most  whimsical  supposition  that  can 
possibly  be  made.  It  seems  to  me  to  be  very  phun  from 
the  frame  of  this  settlement,  that  it  was  the  intent  of  the 
parties,  that  from  the  time  daughters  would  become  en- 
titled to  their  augmented  portions,  and  while  the  con- 
tingent remainder  was  in  suspense,  they  were  to  be  con- 
sidered as  younger  children ;  but  as  soon  as  the  remain- 
der to  the  eldest  daughter  vested,  she  was  considered  as 
an  eldest  son,  her  augmented  portion  is  annihilated,  but 
the  proviso  leaves  those  of  her  sisters  to  remain  as  younger 
children  still.  And  I  think  that  the  proviso  referring  to 
the  raising  clause,  should  be  taken  as  if  it  were  inserted 
in  it  and  a  part  of  it ;  thus,  '*  Then  the  trustees  shall 
raise,  levy,  and  pay  unto  each  daughter  the  several  and 
respective  sums  following,  as  and  for  their  marriage  por- 
tions ;  t.  e.  If  but  one  such,  the  sum  of  ^26,000 ;  pro- 
vided she  shall  not  be  entitied  to  the  premises  in  North-- 
umberland  by  virtue  of  the  limitations  in  these  presents 
before  her  portion  shall  be  to  be  paid."^  And  as  the  di- 
rection to  ndse  supposes  a  time  for  the  raising,  she  would 
be  entitied  to  the  estate  before  the  money  was  literally  to 
be  paid. 

However,  I  do  not  like  to  ground  a  determination  of 
right  and  property  merely  on  a  sense  put  upon  ungram- 
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matical  and  barbarous  expressions ;  for,  as  they  will  bear 
a  colour  in  any  mode  of  explanation,  so  they  will  give  sa^ 
tisfaction  in  none. 

I  shall  therefore  form  my  opinion  upon  a  larger  bot- 
tom, the  general  intent  of  the  trust  collected  from  the 
firame  of  this,  and  the  nature  of  similar  settlements ;  in 
which,  I  think,  I  am  warranted  by  the  general  rules  of 
the  court,  and  ^similar  authorities.  And  I  think  the  cases 
which  have  been  determined  with  great  satisfaction,, 
though  with  as  great  liberality,  with  respect  to  money  left 
or  appointed  to  younger  children,,  where  the  vesting  has 
been  suspended,  nay,  in  truth,  devested,  to  answer  the 
intent  of  the  will  or  appointment,  bear  great  resemblance 
to,  and  are  much  stronger  in  their  principles  than  the  pre- 
sent case. 

Such  was  the  case  of  Lord  Teynham  v.  Webb  (a).  A 
term  of  years  was  created  to  raise  and  pay  after  the  de-. 
cease  of  Lady  Strangford  and  Mrs.  Atcdtet/^  JP6000  to. 
such  persons  as  Lady  Strangford  should,  by  deed  or 
will,  appoint,  and  for  want  of  such  appointment,  to  her 
executors  and  administrators.  Lady  Strangford  ap- 
pointed <j^5500,  part  thereof,  should  be  paid  unto  and 
amongst  all  and  every  the  child  and  children  of  Henryy 
Lord  Teynham,  on  the  body  of  CfUharine  his  wife,  ex- 
cept their  eldest  son,  in  such  shares  and  proportions  as 
Lord  Teynham  should  appoint,  and  in  defaidt  thereof 
share  and  share  alike ;  and  if  Lord  Teynham  bad  but 
one  child,  besides  an  eldest  son,  to  such  child.  At  the 
time  of  this  deed  Lord  Teynham  had  but  two  children, 
Philip,  and  the  defendant  Eliza;  but  some  time  after, 
his  second  son  was  bom.  In  1723  Lord  Teynham  died, 
without  making  any  appointment,  and  leaving  those  thi^ee 
children.  Philip,  the  eldest  son,  died  V]^,  upon  whose 
death  the  plaintiff  became  eldest  son,  and  the  defendant 

(a)  2  Ves.  198. 
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Eliztty  in  1729f  intennaxTied  with  Mr.  Webby  who,  in 
congideration  of  the  marriage,  and  of  the  said  ^5500, 
made  her  a  proper  settlement.  Lady  Strangford  died 
in  1730 ;  Mrs.  Judley  in  1731 ;  upon  whose  death  the 
portion  became  payable.  The  plaintiff  now  brought  his 
bill  for  a  moiety,  for  that  he  being  with  the  sister  the  only 
younger  children,  it  became  a  vested  interest  in  him  on 
the  father^s  death,  in  the  same  manner  as  if  the  father 
had  appointed  it.  She  insisted  that  It  did  not  vest  till 
the  death  of  Lady  Strangford,  when  the  t^rm  com- 
menced, or  the  death  of  Mrs.  AtuUey,  when  the  portion 
was  payable,  at  which  times  the  plaintiff  was  an  eldest 
son.  According  to  the  note  which  I  have  concerning 
this  determination,  the  court  was  of  opinion  that  the  cases 
of  portions  stood  on  a  particular  bottom;  they  were  not 
similar  to  legacies,  nor  to  the  general  question  of  portions 
charged  on  land,  where  the  dispute  is  with  the  landholder, 
whether  the  sum  shall  be  raised  or  not.  (The  then  case 
was  that  of  a  chattel.)  But  the  court  said  that,  in  case  of 
portions,  nothing  was  more  common  than  to  see  them  vest 
and  devest  upon  the  birth  of  a  fresh  child,  and  that  they 
must  not  only  be,  but  contintie  to  be,  younger  children 
till  the  time  of  payment. 

And  Lord  Keeper  Wright,  in  the  case  of  Chadwick  v. 
Doleman,  held,  that  the  appointment  was  defeasible,  not 
from  a  power  of  revoking,  or  upon  the  words  of  the  ap- 
pointment, but  from  the  capacity  of  the  person. 

Now,  upon  these  cases  I  make  these  observations ;  1st. 
That  in  the  case  of  Lord  Teynham  v.  Webb,  the  court 
could  not  deny  the  vesting  on  the  death  of  the  fiither,  so 
as  to  have  been  transmissible ;  for,  said  the  court,  it  would 
h^ve  been  very  inconvenient  to  say  there  was  no  vesting 
till  the  death  of  Mrs*  Audley,  for  then  a  younger  child 
might  have  married,  lefk  children,  and  nothing  would 
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have  been  transmitted.  2dly.  That  the  court  got  the 
better  of  legal  rules  and  subtleties  with  respect  to  Tesdiig 
in  the  case  of  a  trust,  in  order  to  effectuate  the  intent  of 
♦the  creator  of  that  trust;  that  the  same  person  should  not 
enjoy  the  family  estate  and  the  portion. 

Now,  upon  the  present  settlement,  it  appears  to  me, 
that  the  intent  of  the  parties  was,  that  the  augmented  per- 
tions  should  go  to  the  daughters  in  the  capacity  of 
younger  children,  and  therefore,  that  if  Lord  Hertford 
had  any  general  issue  male  that  attained  to  the  dominion 
of  the  Northumberland  estate,  she,  the  eldest  daughter, 
was  to  be  such.  But  if  there  was  no  general  issue  male, 
she  was  to  be  in  the  capacity  of  an  eldest  son,  and  the 
sisters  still  to  be  entitled  to  the  augmented  portions. 

This  case  seems  to  me  to  be  much  stronger  than  that 
of  Lord  Teynham  v.  Webb^  because  that  was  a  contest 
about  a  chattel,  at  all  events  to  be  raised  out  of  the  in- 
heritance. But  here  the  contest,  as  fiur  as  there  is  sub- 
stantially any,  is  between  the  portion  and  the  inheritance 
in  I^ord  Egremont  and  Lord  Granby.  And  in  audi  a 
case  it  is  the  fixed  and  settled  rule  of  this  court  not  to 
raise  the  portion  out  of  the  inheritance  till  it  is  wanted 
for  the  daughter's  advancement ;  and  I  see  no  more  rea- 
son for  saying  that  the  rateable  proportion  out  of  the  de- 
fendant's estate  was  any  more  wanted  for  her  intended 
portion  than  it  was  in  the  case  of  Brewm  v.  Brewin  (a), 
where  no  time  was  appointed  for  the  payment,  and  a  IhII 
was  brought  for  raising  it  when  the  daughter  was  five 
years  old. 

I  am  therefore  of  opinion  that,  according  to  the  intent 
of  the  settlement,  in  the  event  that  has  happened.  Lady 
Northumberland  is  not  entitled  to  have  the  £lSfiOQ, 


(a)  Free  Can.  Id5. 
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part  of  the  ^25,000  raised,  and  therefore  that  the  bill 
muBt  be  dismissed  without  costs  (a). 


(a)  See  the  doctrine  con- 
tained in  the  cases  of  Chad- 
wick  V.  Doleman,  and  Lord 
Teynham  v.  Wehh,  discussed 
by  Lord  Manners  in  Savage 
V.  Carrd,  1  Ba.  &  Be.  265. 
Fide  also  Bealev.  Beale,  1  P. 


W.  24A.  Jermyn  v.  FeUowes, 
For.  93.  Broadmead  v.  Wood, 
1  J5ro.  C.  C.  77.  Doran  v. 
Ross,  3  J5;-o.  C.  C.  22.  1  Fw. 
jun.  57*  Leake  v.  Leake,  10 
Fe*.  477. 
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C.C.198. 


James  Maogs  being  possessed  of  a  lease  for  ninety-  Where  a  lease- 
nine  years,  determinable  on  three  lives,  which  he  held  {j^J^  wm  wtUed 
under  the  corporation  of  Bath,  on  the  marriage  of  his  son  upon  the  hiu- 
rhomas  Maggs,  by  indenture,  dated  July,  1746,  assigned  render  to  the 
the  same  to  trustees,  to  permit  the  said  Thomas  Magga  ^f^  ^^r  life^ 
to  enjoy  the  rents  and  profits  for  his  life ;  remainder  to  to  the  children, 

Jane,  his  intended  wife,  for  life,  and  after  their  decease  the  husband 

having  renewed 
in  trust,  and  for  the  use  of  such  child  and  children  in  such  by  putting  in  the 


manner,  and  by  such  shares  and  proportions  as  they  J^^^^^uiL^ 


should  jointly  by  writing  appoint ;  for  want  thereof  to  the  a  creditor  upon 
use  of  aU  and  every  the  child  and  children  of  the  said  Se^'^^ 
Thomas  Maggs,  on  the  body  of  the  said  Jane  to  be  be-  of  renewal, 
gotten,  equally  between  them,  share  and  share  alike,  and  a  leasdiold  estate 

in  default  of  such  issue,  to  the  said  James  Maggs,  his  i^  a  marriage 

settlement  after 

executors,  adnunistratorg,  and  assigns,  tor  the  residue  of  tbe  decease  of 

the  said  term.  hiMband  and 

wife,  m  trust  for 
Thomas  Maggs  renewed  twice,  upon  the  dropping  of  such  child  and 

children  as  they 
should  appoint;  and  in  de&ult  of  appointment,  to  all  and  every  the  child  and 
children  equally :  held,  to  be  a  vested  remainder,  which  opened  to  take  in  the 
issue,  as  they  came  m  esse. 
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two  of  the  lives ;  the  first  time  putting  in  his  own  life^' 
the  second  time  that  of  his  wife.  He  had  also  expended 
a  considerable  sum  in  rebuilding  the  house.  He  died, 
having  had  five  children,  three  of  whom  died  in  his  life- 
time. 

This  bill  was  brought  by  certain  creditors  of  Thomoi 
MaggSy  for  an  account  of  his  personal  estate,  and  satis- 
faction out  of  his  assets. 

The  Attorney-General^  the  Solidtor-Generaly  Mr. 
Setvell,  and  Mr.  Wilbraham,  for  the  plaintifis. 

Two  questions  arise  upon  this  bill ;  first,  whethor  tbe 
estate  of  the  deceased  is  to  receive  any  allowance  in  re- 
spect of  the  fines,  and  charges  of  renewal  (a)  ;  and,  se- 
condly, whether  the  shares  of  the  three  children,  who  died 
in  the  lifetime  of  the  father,  are  to  be  considered  as  part 
of  his  assets! 

First,  the  creditors  come  here  clothed  with  the  merits, 
and  have  all  the  rights  of  the  debtors.  It  is  a  universal 
rule,  that,  where  tenant  for  life  renews,  he  is  a  creditor 
pro  tanto  on  the  specific  lease.  The  personal  estate  is 
exhausted,  and  hence  the  creditor's  equity. 

As  to  the  second  point,  which  relates  to  the  three  shares 
of  the  infants  who  died.  Their  interest  was  transmissible, 
and  consequently  will  belong  to  the  father,  for  they  had 
vested  interests  at  the  time  of  their  birth,  or  at  least  such 
interests  as  were  transmissible,  though  contingent  in  their 
amount.  The  children  are  to  take  generally,  at  all  events^ 
whether  the  power  be  executed  or  not :  in  difiTerent  pro- 
portions,  perhaps,  but  they  must  take.  Such  powers  are 
prudential,  and  inserted  eof  cauteld^  sometimes  not  in- 
tended, and  often  not  wished  to  be  executed.    Cholnum- 


(a)  There  was  another 
question  made  as  to  the  ex- 
penses of  the  rebuilding^  &c.> 


which  does  not  appear  to  have 
been  much  noticed. 
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deley  v.  Meyrick  (a),  Maddison  y.  And/rews  (6),  Lord 
Teynham  v.  Webb  (c),  and  Walpole  v.  Conway  {d). 

Mr.  de  Grey^  Mr.  Comyn^  and  Mr.  Perroty  for  the 
defendants,  contended  that  the  fines  having  been  paid  by 
a  father,  must  make  them  be  considered  as  a  gift,  particu- 
larly as  no  benefit  was  done  to  the  remainder-man  by  the 
lives  put  in. 

As  to  the  other  question,  it  is  one  which  has  been  much 
agitated,  and  there  are  great  difficulties  on  both  sides.  It 
is,  no  doubt,  an  inconvenience,  that  where  a  child  dies  in 
the  lifetime  of  the  father,  leaving  issue,  there  should  be 
no  provision  for  it.  But  it  seems  a  still  greater  evil,  that 
the  death  of  an  infant,  a  year  old,  should  transmit  the 
portion  to  the  &ther.  The  mode  least  liable  to  objection 
is  suspending  the  time  of  vesting  for  a  certain  time,  in 
order  to  give  the  parent  a  control  over  the  conduct  of  the 
children.  Another  strong  ground  for  proving  that  these 
portions  cannot  vest,  is  the  uncertainty  of  the  objects  who 
are  to  take.  Uncertainty  was  the  ground  of  the  decisions 
in  Maddison  v.  Andrews^  and  Earl  of  Godolphin  v.  Duke 
of  Marlborough  (c). 


1759. 
Lawrenob 

V. 

Maggs. 


[  455  ] 


The  Lord  Keeper. 

This  bill  was  brought  for  an  account  of  the  assets  of 
Thomas  Maggs,  and  to  have  a  satisfaction  out  of  them 
for  the  pkintifi*'s  demands :  and  principally  with  a  view 
to  have  the  opinion  of  the  courts  whether  the  fines  and 
charges  of  the  renewals,  and  the  rebuilding  the  house  was 
to  be  considered  as  a  debt  payable  firom  the  estate,  or 
those  claiming  in  remainder  under  the  settlement,  to  the 
representative  of  Thomas  Maggs^  to  increase  his  assets : 


(a)  AnU,  p.  77. 
{h)  1  Vu.  67. 
(c)  2  Ves.  im. 


{d)  Bam.  Ch.  Rep.  153. 
(e)  2  Vti.  61. 


455 


CASES  IN  CHANCERY- 


176^. 


Lawbsncx 

V. 

Magos. 


456  ] 


And  to  ha¥e  the  estate  gold  sulgect  to  the  widow'^a  life^ 
and  the  money  divided  into  five  parta,  and  three  thereof 
carried  to  the  account  of  the  fiither^a  assets,  three  of  the 
ehildren  havii^  died  in  his  lifetime. 

Thomaa  Maggs  renewed  twice ;  first  when  he  put  in 
his  own  life,  which  was  of  no  benefit  to  those  in  the  setde- 
ment,  who  were  to  take  in  remainder  af^  his  de^th.  He 
renews  a  second  time,  and  puts  in  his  wife^s  U&;  and  this 
he  does  voluntarily,  and  without  there  being  any  direc- 
tions for  him  in  the  settlement  to  renew  the  lease. 

The  renewing  the  lease  with  any  other  life,  than  that 
of  the  tenant  for  life,  is  for  the  benefit  of  the  remainder 
man,  and  he  is  to  be  deemed  a  creditor  keeping  down  the 
interest  during  his  enjoyment.  In  aU  these  cases  the 
fiither  is  acting  as  a  stranger,  bettering  the  duration  of 
the  estate  for  the  common  benefit  of  the  particular  estates, 
and  not  as  a  father  advancing  his  children.  It  must 
therefore  be  referred  to  the  Master,  to  ascertain  what  snm 
was  expended  fior  the  second  renewal,  &c.  {a) 


(a)  Where  the  tenant  for 
life  is  one  of  the  persons  upon 
whose  life  the  lease  is  held^ 
there  is  no  reason  that  he 
should  be  at  any  expense  in 
adding  another  life,  because 
the  lease  is  as  durable  as  his 
interest.  Vemey  v.  Vemey, 
Amb.  88.  Any  money  there- 
fere  which  he  may  have  paid 
for  a  renewal  will  be  a  ehaige 
on  the  estate.  AdderUy  v. 
Clavering,  2  Bro.  C.  C.  (>59. 
2  Cox,  192.  But  as  in  re- 
newing for  his  own  use^  he 
would  be  making  an  uncon- 


scientious benefit  of  the  es- 
tate. Stone  V.  Tkeedj  2  Bro. 
C.  C.  243,  in  evvry  ease  of 
a  lease  in  trust,  whatever 
alterations  are  made,  it  is 
still  subject  to  the  old  trust 
Pierson  v.  Shore,  I  Atk,  480. 
Hoh  V.  HoU,  1  Ch.  Ca.  191. 
Edreardi  v.  Len>U,  3  Ath. 
538,  and  in  all  cases  \9he1t 
a  lease  is  settled  upon  a  per- 
son for  life,  with  remainders 
over,  and  he  obtains  a  renewal 
of  the  lease,  the  renewed  lease 
will  be  bound  by  the  titists  of 
the  will  or  settlement.  TaMer 
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The  remaining  question  is  upon  the  three  shares  of  the 
iu&nt  children  dying  in  the  lifetime  of  the  fiither,  whose 


175ft 


V.  Marriott,  Amh.  668.  Ram 
V.  Chichester,  ib,  715.  Owen 
V.  Williams,  ib.  734.  Picker^ 
ing  V.  Vonles,  1  Bro»  C.  C. 
197.  KUlick  V.  Flexney,  4 
Bro,  C.  C.  161.  James  v. 
Dean,  11  Fm.  383,  15  Ves, 
236.  i^flmfaW  V.  Russell,  3 
Meriv.  190.  Fiizgibbon  v. 
Scanlan,  1  Dow.  P.  C.  261. 
Winston  v.  r^A<?,  2  J?a.  & 
^^.  196,  and  the  court  pro- 
ceeded upon  the  same  prin- 
ciple where  a  lease  of  pre- 
mises, in  which  a  partnership 
trade  was  carried  on,  had  heen 
renewed  by  one  partner  clan- 
destinely. Featherstonehaugh 
V.  Fenwick,  17  Fes.  298. 

As  to  the  proportion  ia, 
which,  in  cases  of  leases  for 
years,  or  for  lives  where  the 
tenant  for  life  is  not  cestuy 
que  vie,  the  expenses  of  re- 
newal are  to  be  paid,  the  old 
nile  of  distribution,  which 
threw  one  third  on  the  ten- 
ant  for  life,  is  (as  it  has 
been  in  mortgages)  exploded. 
Nightingale  r.Lawson,  1  Bro. 
C.  C.  440,  corrected  1  Cox, 
181.  Stone  v.  Theed,  sup. 
Coppin  V.  Femyhough,  2  Bro. 
C.  C.  291.  White  v.  WhUe,  4 


Ves.  24.     In  the  latter  case 
(and  in  Buckridge  v.  Ingram, 
2  Ves.jun.  652.)  Lord  Alvan* 
ley  is  reported  to  have  con- 
sidered, that  the  tenant  for 
life  ought  to  pay  nothing  but 
the  interest.      Lord  Eldon, 
however,  when  that  case  came 
on  upon  appeal,  9  Ves.  554, 
disapproved  of  the  doctrine, 
on  the  groimd  of  the  possible 
inequality:  his  Lordship  con- 
sidered that  the  cases  had  de- 
cided, that  it  was  better  to 
detennine  the  jnropertionupon 
iad  than  speculation;  there^ 
fore  if  the  tenant  for  life  is 
bound  to  pay  in  any  d^ree> 
he  ought  to  pay  in  proportion 
to  the  benefit  he  dejacto  took 
under  the  effect  of  the  trans- 
action;   and   the  remainder 
man  ought  also  to  pay,  with 
reference  to  his  proportion  of 
the  benefit;  viz.  ''that inter- 
est   in    the    renewed    term, 
which  was  ultra  so  much  of 
the  renewed  term  as  expired 
in  the  life  of  the  person  who- 
renewed  the  tenn."  The  same 
course  was  adopted  in  AUan 
V.  Backhouse,  2  Ves*  &  Be. 
65. 


Lawrkncb 

V. 

Maogs. 
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shares  are  claimed  as  belonging  to  his  estate :  and  there 
the  consideration  is  only,  whether  their  shares,  under  the 
settlement,  were  vested  and  transmissible.  And  I  am  rf 
opinion  they  were.  But  I  do  not  think  the  determine 
tion  in  Cholnumdeley  v.  Meyrick  is  in  point  with  the 
present ;  for  there  Mrs.  Meyrick  had  married,  and  the 
portion  was  wanted  to  be  raised.  Had  she  died  an  in- 
fant unmarried,  it  could  not  have  been  raised  against  the 
heir,  but  as  far  as  it  was  aided  by  the  clause  of  survivor- 
ship, and  could  not  have  been  transmitted. 

But  here  is  no  question  between  the  portion  and  in- 
heritance :  this  is  only  a  limitation  in  trust  of  a  chattel 
where  the  remainder  vests,  and  opens  to  take  in  issue  as 
they  come  in  esse. 

It  was  said  by  Mr.  Wilbrahamj  that  the  consequence 
of  this  opinion  carries  the  provision  of  a  child  of  the 
tenderest  years  to  the  father,  which  is  true :  but  I  think 
that  is  an  inconvenience  not  equal  to  that  of  suspending 
it  to  the  father'^s  death,  by  which  the  issue  of  any  children 
marrying  and  dying  in  the  &ther^s  lifetime,  would  be 
unprovided  for  and  excluded.  And,  indeed,  I  know  no 
case  where  the  court  hath  made  the  provision  ambulatory 
to  the  father^s  death ;  but  where  the  payment  is  to  be 
made  to  persons  being  at  the  time  under  particular  de- 
scriptions, as  in  the  case  of  Lord  Teynham  v.  WM\ 
but  in  the  common  cases,  where  the  court  hath  interposed, 
largd  mnnuy  in  favour  of  the  heir  at  law  (a). 

Decree  an  account  of  the  personal  estate  of  testator, 
Thomas  Maggs,  &c. :  estate  be  sold,  subject  to  the  Ufe 
estate  of  the  defendant  Jarie :  the  money  be  divided  into 
five  parts,  three  of  which  are  to  be  paid  to  defiendant, 


(a)  See    Chdmondeley  v.     ney  v.  Earl  Femey,poti.  VoL 
Meyrick,  ante,  77«     Rooke  v.     II.  26. 
Rookcport.  Vol.  II.  a    Ter- 
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course  of  administration.  •    ^^"^^ 

Lawrbncb 

V. 

Magob. 


1759. 
S5th  June,  and 
SCOTT  V.  SCOTT.  26th  November. 

S.C. 

{Reg.  Lib.  Min.  Mic.  1769.)  luLms. 

[♦469] 
Henry  Scott^  by  articles  made  previous  to  his  mar-  ^.  having  cove- 

riage,  bearing  date  the  2d  of  Auguaty  1733,  covenanted  i><">ted  to  settle 
to  settle  lands  in  the  West  Riding  of  Yorkshire^  of  the  awn.  on  his  wSb'^ 

yearly  value  of  £\QOy  upon  himself  for  life  ;  remainder  fo"" Jife,  devises 
- ,       .  .  .  to  her  an  estate 

upon  his  wife  for  life;  remainder  upon  his  sons  in  tail  of  the  annual 

•„olo  ytXxxe  of  sol,  and 

du'ects  his  execu- 
By  his  will,  bearing  date  the  20th  of  December ^  17^6,  tors  to  purchase 

reciting  that  he  had  not  made  any  settlement  in  pursu-  make  mJ  the  mi^ 
ance  of  the  said  articles,  he  devised  certain  premises  in  i^ual  value  of  it 
•the  WeatRidingoi  Yorkshirey  called  the  Rothmela  estate,  devi^  all  his 

to  the  plaintiff  Alice  Scotty  his  wife,  for  life ;  remainder  ^  states,  not 
^    ,  .  •     1      •     .  -1         1  •   J      .    1 .     thereinbefore  de- 

to  his  sons  successively  in  tail  male ;  remainder  to  his  vised  to  A.  his 

daup^hters  as  tenants  in  common  :  and  in  regard  that  the  f'^*'  '^'  **f 

.  netriond  assigns  f 

said  tenements  so  devised  were  not  of  the  yearly  value  of  but  in  case  he 
^100,  he  thereby  directed  his  executors  to  purchase  in  '.''^^  «^<>«^ 

'  •'  ,  ^       *    ,  usue  before  21, 

the  West  Ridingy  suiBcient  to  make  the  said  devised  land  over :  held,  that 
of  the  yearly  value  of  i^lOO;  and  that  in  the  mean  time,  iSeSS"^' 

they  should  make  up  the  said  Rofhmels  estate  of  the  that  the  simple 
1        1        i»  ni/w>  contract  credit- 

yearly  value  of  £\W,  ors,  but  not  the 

After  inline  several  specific  legacies  to  his  wife,  the  legatf«f>  were 

.  ,  ■         entitled  to  resort 

Slim  of  <f  1000  to  his  second  son,  WiUiamy  and  the  sums  to  the  real  es- 

of  ^1200  to  each  of  his  four  daughters,  he  devised  all  ^^^^^^  ^  ""^h 

,  ,     ^^  ^"^  personal 

other  his  real  estates,  not  thereinbefore  devised,  to  his  estate  as  should 

eldest  son,  the  defendant  Henry  Scott,  his  heirs  and  as-  ^akT^  upAe" 

signs;    but  in  case  he  should  die  without  issue  before  estate  devised  to 

twenty-one,  to  his  second  son,  WiUiamy  in  tail ;  remain-      ®  ^  ^ 

VOL.    I.  H  H 
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1759.  der  to  his  daughters  and  their  heirs,  as  tenants  in  com- 

Q^^^         mon ;  but  if  they  should  die  without  issue  before  twenty- 
V.  one,  remainder  to  the  testator^s  brothers,  and  their  heirs, 

Scott.         ^g  tenants  in  common. 

The  yearly  value  of  the  Rothmels  estate  being  only 
if  50,  this  was  a  bill  brought  by  Alice  Scott,  the  widow 
of  the  testator,  against  Henry  Scott,  and  also  against  the 
younger  children,  and  the  executors,  praying  an  account 
of  the  personal  estate,  and  a  specific  performance  of  the 
marriage  articles,  and  that  the  rights  of  the  children  might 
be  settled. 

The  Solicitor-General  and  Mr.  AUham  f<v  the 
plainti£P:  Mr.  Sewell  for  the  younger  children. 

The  younger  children  will  be  prejudiced  in  thdr  le- 
gacies if  the  RothmeU  estate  is  to  be  made  good  out  of 
the  testator's  personalty ;  they  therefore  have  a  right  to 
stand  in  the  place  of  specialty  creditors  against  the  hdr. 
They  are  by  common  right  entitled  to  come  on  the  real 
[  460  ]  estate.  The  eldest  son  is  not  a  specific  devisee,  bat  takes 
by  descent.  It  is  not  a  devise  of  lands  by  name,  but  of 
the  general  residuum  of  the  real  estate ;  the  words  are 
all  my  real  estate^  not  hereinbefore  devised.  The  linut- 
ation  over  is  not  a  condition,  «id  does  not  alter  it:  it  is  a 
devise  in  fee  to  the  heir.  Hopkins  v.  Hopkins,  For.  44. 
Pells  V.  Brown,  Cro.  Jac.  590.  Hinde  v.  Lyon,  RoU. 
Ab.  626.  Dy.l24i,b.  3  Leon.  64!.  Hamley  y.  Fiskerj 
7  Nov.  1751.  If  in  the  present  case  the  heir  be  charged 
for  the  legatees,  it  will  be  in  pursuance  of  the  testator's 
intent  It  is  nothing  more  than  the  common  equity 
against  an  heir,  which  is  not  repelled  by  stating  him  as  a 
devisee.  The  estate  is  neither  new  modified,  nor  new 
settled. 

The  Attorney-General,  and  Mr.  Reynolds,  for  the 
defendant  Henry  Scott. 

This  is  a  case  where  the  legatees  contead  that  they 
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have  a  right  to  come  by  circuity  on  the  real  estat^  for 
which,  had  the  estate  descended,  they  would  have  had  an 
equity.  The  testator  knew  that  he  might  have  charged 
whichever  estate  he  thought  proper.  He  knew  his  assets 
were  Uable  to  make  good  this  covenant,  and  he  therefore 
directs  in  what  manner  it  should  be  made  good ;  that  is, 
by  his  executors  purchasing  new  hmd,  and  he  directs 
them  to  make  the  estate  up  <f  100  per  annum  in  the 
mean  time.  If  a  particukr  estate  be  devised  to  a 
stranger,  with  remainder  to  the  heir  at  law,  the  heir 
takes  by  descent :  so  also,  if  a  fee  descends  in  the  mean 
time,  and  upon  a  future  event  goes  to  the  right  heirs  of 
the  devisor,  the  heir  takes  by  descent.  Mo.  608.  Hob,  30. 
1  So.  Ab.  626.  And  the  reason  is,  because  the  same 
estate  is  given  to  the  heir,  as  he  would  have  taken  by 
descent.  But  here  the  devise,  though  a  devise  of  a  fee,  is 
subject  to,  and  fettered  with  an  executory  devise.  The 
heir  has,  therefore,  not  the  same  estate  as  would  have 
descended  to  him.  In  this  case  the  legatees  could  not 
have  come  for  this  circuity  against  the  remainder-man. 
Heme  v.  Meyricky  1  P.  W.  201.  Clifton  v.  Burt,  ib. 
678*  The  heir  is  a  favourite  of  this  coiirt,  which  will 
marshal  assets  in  order  to  exonerate  the  real  estate. 


1759. 


Scott 
Scott. 


[461] 


The  Lard  Keepee. 

(a)  This  is  a  new  case,  and  one  of  great  nicety.  The 
current  of  the  cases  shews,  that  where  the  heir  is  in- 
tended to  take  by  devise,  but  in  fact  takes  by  descent,  the 
legatees  in  such  case  shall  have  resort  to  the  real  estate ; 
but  that  it  is  otherwise  where  the  heir  takes  as  a  specific 


(a)  The  Editor  has  been 
favoured  with  this  report  of 
the  judgment  from  a  note  of 
the  case  among  the  M SS.  of 


Mr.  Justice  Aslon,  in  the  li- 
brary of  the  late  Lord  C.  B. 
Thompson, 

H  H  2 
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1759.  demee.     This  rule,  indeed,  if  carried  to  its  fullest  ex- 

^Z^^  ^°^'  might  be  extremely  inconvenient,  and  reduce  ai 


V, 


eldest  son  to  beggary.  I  take  the  substantial  difierenee 
SooTT.  iQ  \^^  ii^f^i  where  the  estate  given  is  difierent  in  its  qualiqr 
from  the  estate  which  would  have  descended,  there  the 
heir  shall  take  by  devise :  a  charge  does  not  alter  the  de- 
scent But  supposing  an  estate  is  given  to  daughters  at 
joint  tenants,  the  descent  is  broken.  In  the  present  caw, 
'  I  think  the  children  being  unprovided  for  are  to  be  con- 

sidered as  creditors.     I  shall  however  take  time  to  con- 
sider before  I  deliver  judgment. 


The  Lord  Keeper. 

Nov.  96.  There  are  two  sorts  of  executory  devises,  one  where  the 

testator  devises  his  estate  to  his  heir,  and  to  go  over<m  a 
contingency,  which  is  to  take  place  within  a  reasonable 
time ;  the  other  where  he  devises  it  over  on  a  future  eoo- 
tingency,  and  being  silent  as  to  what  shall  hiqypen  to  it 
in  the  mean  time,  thereby  permits  it  to  descend  to  his 
heir.     As  to  the  present  case,  I  am  dear  that  it  is  a  spe- 

[  462  ]  cific  devise  of  the  real  estate  to  Henry y  for  that  he  took  a 
different  estate  from  what  he  would  have  had  by  descent 


Refer  it  to  the  Master,  to  see  whether  the  Rathmds 
estate  was  a  proper  purchase,  as  far  as  it  extends  in  satis- 
faction of  the  articles :  an  account  of  the  personal  estate, 
and  that  if  he  shall  be  of  opinion  that  it  is  a  proper  por- 
chase,  let  a  sufficient  part  be  applied  to  the  purchase  pro 
tanto,  if  it  is  not  suiBcient :  and  in  case  the  personal  es- 
tate is  not  sufficient  to  pay  the  testator's  other  debts,  and 
make  good  the  articles  likewise,  then  any  of  the  simple 
(Contract  creditors  are  to  be  at  liberty  to  resort  to  the  real 
esute  so  devised  to  the  eldest  son,  for  so  much  as  shall  be 
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exhausted  by  the  plaintiff  out  of  the  personal  estate,  for 
making  good  the  said  articles.     {Reg.  Lib.  Min.) 


1759. 


It  is  a  positiTe  rule  of  law^ 
that  wherever  a  devise  gives 
to  the  heir  the  same  estate  in 
quality  as  he  would  have  by 
descent,  he  shall  take  by  the 
latter.  Vin.  Ab.  Hdr,  W,  1, 
2.  &  Mr.  Hargrove's  note, 
Co.  Lit.  I2.  b.  where  all  the 
authorities  are  collected,  for 
it  is  a  principle  that  a  man 
cannot  give  to  another  what 
he  has  already.  Dy.  12. 
Counden  v.  Clerke,  Hob.  29. 
Godolphin  v.  Abingdon,  2  Atk. 

57. 

This  rule  has  been  said  to 
have  been  adopted  in  favour 
of  the  heir,  that  he  might  be 
in  of  his  better  title,  and 
thereby  toll  an  entry,  or  have 
a  warranty.  Per  Charlton,  J., 
Hedger  v.  Rome,  post,  but  if 
this  were  the  case  he  would 
have  it  in  his  power  to  elect, 
which  he  cannot,  but  must  of 
necessity  take  as  the  law  di- 
rects. Sty  I.  149.  The  true 
reason  was  observed  by  Sir 
F.  Norton,  in  Hurst  v.  the 
Earl  of  Winchdsea,  (cit.  note 
to  the  last  edition  of  Plomden, 
545.  a.)  to  be  in  favour  of 
third  persons,  viz.  of  the  lord. 


for  the  preservation  of  the 
tenure  (a  valuable  thing  be- 
fore the  statute  of  Marl- 
bridge),  and  of  creditors,  for 
the  preservation  of  their 
debts;  which  was  admitted 
by  Lord  Mansfield.  See  2 
Pow.  on  Dev.  21,  22.  &  Styl. 
148.  dt.  ib. 

To  make  the  heir  take  by 
devise,  as  observed  by  Lord 
Eldon  in  Bailey  v.  Ekins,  7 
Ves.  323,  there  must  be  ''  an 
alteration  of  the  limitation  of 
the  estate,  from  that  which 
the  law  would  make  by  de* 
scent ; "  as  a  devise  of  an  es- 
tate tail  to  the  heir ;  of  land 
in  fee  to  two  daughters  being 
testator's  heirs ;  of  gavelkind 
lands  to  several  sons;  of  all 
testator's  land  to  one  of  two 
daughters,  &c.  Anon.  Cro, 
Eliz.  431.  Beare's  case,  I 
Leon.  112.  Co.  Lit.  163,  b. 
&c;  or  a  devise  to  trustees 
directing  them  to  convey  to 
the  persons  described,  as  pur- 
chasers. Swaine  v.  Burton,  15 
Ves.  365.  But  a  mere  altera- 
tion as  to  the  time  of  the  heir^s 
coming  to  the  estate  does  not 
create  such  a  diffepence   in 


Scott 

V. 

Scott. 
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point  of  estate  as  to  prevent 
him  from  taking  by  descent. 
Preston  v.  Holmes,  Stales, 
1 48.  Nottingham  y,  Jennings, 
1  P.  fV.  23.  Clarke  v.  Smith, 
sup,  Hedger  v.  Rowe,  3  Lev. 
127.  AUam  V.  Heber,  inf. 
wliicli  have  overruled  Gilpin's 
caae,  Cro.  Car.  161.  &  Brit^ 
tarn  V.  Charnock,  2  Mod.  286. 
]  Freem.  248.  2  Pom.  on  Dev. 
29^30. 

It  is  clear  also  that  accord- 
ing to  the  distinction  taken 
by  Lord  Holt,  in  Emerson  v. 
Inchbird,  1  Lord  Rai^m.  J28, 
a  charge  by  will,  does  not 
make  the  heir^  to  whom  the 
land  is  devised  so  charged,  a 
purchaser.  Clarke  v.  Smith, 
Com.  Rep.  72.  1  Lutw.  797, 
1  Salk.  241.  AUam  v.  Heber, 
Stra.  1270,  Bl.  Rep.  22.  Fre^ 
moult  V.  Dedire,  I  P.  W.  429. 
Plunkett  V.  Penson,  2  i</^. 
290.  Chaplin  v.  Leroux,  5 
Jtf.  &  -S'.  14.  Mr.  jFearwehas 
discussed  this  subject  with 
great  ability  in  two  opinions, 
which  have  been  published  in 
his  Posthumous  Works,  p.  128. 
&  p.  229.  In  the  latter  he 
has  satisfactorily  shewn,  that 
where  lands  are  subjected  to 
a  charge  by  will,  with  a  de- 
vise to  the  heir  in  fee,  re- 
siraining  possession  till  patf^. 


ment  of  the  charge,  the  heir 
will  nevertheless  take  by  de- 
scent. 

Upon  the  question  contaia- 
ed  in  the  principal  case, 
whether,  where  the  fee  being 
*  devised  to  the  heir,  subject 
to  an  executory  devise,  he 
takes  by  descent  or  purchase 
great  doubts  have  been  enter- 
tained* "  The  better  opi- 
nion," as  observed  by  Mr. 
Preston  in  reference  to  the 
present  case,  ''  is,  that  he 
takes  under  the  will,  as  the 
quality  of  the  estate  is  alter* 
ed ;  as  he  takes  a  fee  with  s 
qualification,  instead  of  a  fee 
absolutely."  3  Presi.  on  Conv. 
261.  The  case  of  Hinde  v. 
Ltfon,  Thf.  124.  2  Leon.  11. 
3  Leon,  76.  which  was  muck 
relied  upon  in  the  argument, 
is  totally  different  from  the 
present.  It  was  a  mere  de- 
vise to  A.  till  the  testator's 
heir  should  attain  twenty- 
four,  and  then  to  the  heir  is 
fee,  &c.  It  is  clear  that  there 
was  here  no  alteration  made 
in  the  estate.  The  heir  took 
nothing  but  what  he  would 
have  done  if  his  name  had 
not  been  mentioned  after  the 
devise  to  A.,  and  the  estate 
had  been  pernutted  to  de- 
scend. 
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la  Goodrighi  v.  Searle,  2 
WiU,  29.  (in  which  case  an- 
other very  important  question 
arose  on  the  subject  of  mer- 
ger), the  words  of  the  derisc 
were  exactly  the  same  as  those 
in  the  present  case,  and 
though  it  does  not  appear  to 
have  been  cited  in  the  argo^ 
ment,  yet  the  opinion  of  the 
court  is  a  decided  confirm- 
ation of  the  doctrine  which  it 
contains.  Mr.  Justice  Ba^ 
thurst,  upon  the  first  argu- 
ment, inclined  to  think  that 
the  heir  took  by  his  better 
title.  The  rest  of  the  court, 
however,  considered  that  the 
testator,  by  the  manner  in 
which  he  had  carved  out  his 
estate,  had  broken  the  de- 
scent. Judgment  was  never 
given  in  consequence  of  a 
compromise,  but  the  reporter 
adds,  that  he  understood  the 
court  were  afterwards,  upon  a 
second  argument,  unanimous- 
ly of  that  opinion :  and  though 


the  question  as  to  the  heir's 
taking  by  descent  or  purchase, 
has  not  since  come  under  ju- 
dicial consideration,  vet  the 
case  has  been  repeatedly  re- 
cognized as  an  authority  for 
the  opinion  reported  to  have 
been  entertained  upon  the 
point  of  mei^r.  Feame,  Ex. 
Dev.  561.  Doe  v.  HuUon,  3 
B.  &  P.  656.  Goodtitle  v. 
While,  2  N.  R.  383.  &  15 
East,  174. 

Since  the  first  edition  of 
these  cases  the  decision  in  Doe 
V.  Timins,  1  B.&A.  530,  has 
occurred,  in  which,  pn  a  de- 
vise to  an  heir  in  fee  with  an 
executory  devise  over  in  case 
he  does  not  attain  twenty-one, 
it  was  holden  that  he  took  by 
descent ;  which  may  be  con- 
sidered as  overruling  the  pre- 
sent case.  The  report  also 
contains  Sferj.  HUrs  MS.  ob- 
servations on  it^  which  are 
very  important. 


1759. 


Scott 

v. 
Scott. 
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27th  Nov!  and  Earl  of  SALISBURY  v.  LAMBE. 

4th  and  5th  Dec. 

AvA.  siJ!'  ^^'^-  ^^'  *•  ^7S9-  M  171.) 

Sums  of  money  The  Earl  of  Thanety  by  indenture,  dated  the  25th  of 

2^^?mll  to  November,  1726,  assigned  ^2000  in  trust  for  the  sole 

A.  for  life,  and  and  separate  use  of  his  daughter,  the  Countess  of  Salts- 

daughters  and  bury,  and  afterwards  in  trust  for  her  daughters  and 

younger  sons,  younirer  sons,  in  such  shares,  &c.  as  she  should  by  deed 
payable  m  such     -^        ^  ^  ^         * 

shares,  &c.  as       or  will  appoint ;  in  default  of  .appointment,  in  trust  for 

n^  t?&^**  ^'  ^®'  daughters  and  younger  sons  in  equal  proportions,  to 
default,  in  trust    be  paid  at  twenty-one  or  marriage ;  in  case  any  of  them 

l^L^^^^^J*  should  die,  or  become  heir  male  of  the  Countess  of  Salis- 
ten  and  younger  ' 

sons  in  equal  bury  before  his,  her,  or  their  share  became  payable,  snob 
at  t^  respe^    share  to  go  to  the  survivor ;  if  all  should  die  before  thdr 

ive  ages  of  shares  became  payable,  to  the  Countess,  her  executors  and 

twenty-one  j    •  • 

years;  and  in  case  admimstrators. 

bXre  STrfe  ®y  his  will,  dated  the  2l8t  of  July,  I72I,  he  appomted 
portion  be^e  '  a  further  sum  of  .^2000,  part  of  ^10,000,  over  which  he 
pay^le,  toUie  j^^  ^  power  of  appointment,  in  the  same  manner  as 
that  the  portions  above. 

SildreiTat  ^  ^y  *  codicil  to  his  will,  dated  the  23d  of  September, 

twenty^ne,  dur-  1728,  he  gave  •£^30,000  to  his  executors  in  trust  for  his 
of  ^,  five  daughters,  Mary,  Countess  of  Harold,  Catherine, 

Lady  Sondes,  Anne,  Countess  of  Salisbury,  Margaret, 
Countess  o(  Leicester,  and  Lady  Isabella Delaval,  equally 
among  them,  and  their  respective  children.  If  any  of  his 
five  daughters  should  ^ie,  the  <f  6000  so  given  should  be 
in  trust  for  her  daughters  and  younger  sons,  in  such 
shares,  &c.  as  his  said  daughter  should  by  deed  or  will 
appoint ;  in  default  of  appointment,  to  be  divided  equally 
among  them^  and  to  the  survivors  and  survivor  of  them. 


CASES  IN  CHANCERY.  466 

And  in  case  there  should  be  no  such  daughter  or  younger  1759. 

son,  or  all  shoidd  die  before  twenty-one  or  marriage,  then         «    «    . 

in  trust  that  his  daughter  so  dying  should  dispose  of  the      Salisbury 

said  £6000^  and  the  interest  thereof,  to  such  of  her  ^* 

sisters  and  her  younger  children,  and  in  such  proportions 

as  she  should  judge  they  would  have  most  occasion  for  the 

same ;  and  in  defaidt  of  appointment,  in  trust  for  all  and 

every  the  daughters  and  younger  sons  of  her  sisters  that 

should  be  living  at  her  death,  to  be  equally  divided  among 

them. 

The  Countess  of  Salisbury  had  four  younger  children, 
WUliam  Cecily  who  died,  leaving  the  plaintiiF,  his  brother, 
his  executor,  hady  Anne  Strode^  the  Countess  otEgmontj 
and  Lady  Margaret  Cecil. 

By  her  will,  dated  the  22d  of  November^  1742,  taking 
Motice  that  she  had  no  younger  son  living,  and  only  the 
said  three  daughters,  she  appointed  the  above  sums  in 
the  following  proportions :  to  Lady  Anne  Strode  ^4000, 
Countess  of  Egmont  <£2000,  Lady  Margaret  Cecily  who 
had  attained  the  age  of  twenty-one,  <f  4000. 

She  survived  all  her  daughters,  dying  the  22d  of 
Marchy  VJ&J*  This  bill  was  brought  to  have  the  trusts 
performed,  and  to  settle  the  rights  of  the 'several  parties. 

The  plaintiff  claimed  as  representative,  df  Mr.  CecUy 
and  Mr.  Strode  of  Lady  Anne.  Lord  Egmont^  as  the 
representative  of  his  Countess,  who  was  the  silrvivor  of 
Lady  Salishuryh  younger  children.  Lady  Gowery  Lady 
SouthweUy  and  Lady  Isabella  Pawletty  as  younger  chil- 
dren of  the  Earl  of  Thanet  who  survived  Lady  Salisbury* 

The  Attorney-General  and  Mr.  SeweU  for  the  plain- 
tiff. 

The  SolicUar-General  and  Mr.  Cowe  for  Lord  Eg- 
numt. 

All  the  children  having  died  in  the  lifetime  of  Lady 
Salisbury  J  the  appointment  is  clearly  void,  imder  the  au- 
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1759.  thoritjr  of  Oke  v.  Heath  (a),  mi  the  Duke  of  MarJbt^^ 

^T"^     ,  Timgh  V.  Godolphin  (6).     TTiis,  therefore,  lets  in  the 

Salisbury      clause  of  survivorship  in  the  codicil  of  Lord  Thanet^  by 

^*  which  Lady  Egmanty  if  alive,  would  have  been  entitled 

"*'        to  the  whole  of  the  -^6000. 

Mr.  Cowe,  for  the  next  of  kin  of  Lord  Thaneij  cited 
Lord  Bindon  v.  Earl  of  Suffolk,  1  P.  W.  96.     Bird  v, 
Lock^,  2  rem.  744,  and  2  Vent  347. 
Mr.  JancB  for  the  defendant  Strode. 

The  Lord  KEEPxa. 

This  bill,  which  is  very  complicated,  is  confused  with 
difierent  claims  on  different  estates;  vis.  the  penonil 
estate  of  Lord  Thanet  and  that  of  Lady  Salisbury.  But 
the  principal  end  of  the  plaintiff's  bill  is  to  have  the 
decision  of  the  court  upon  three  gifts  made  by  Lord 
Thanet  to  Lady  Saliabury  and  her  children. 

The  first  was  a  gift  by  deed  of  the  24th  of  November j 
1725,  which  was  an  assignment  to  John  Coke  of  ^2000 
for  the  use  of  Lady  Salisbury  for  life,  and  th^i  for  her 
daughters  and  younger  sons,  payable  in  such  shares  and 
proportions,  and  such  times,  as  the  Countess  should  ap? 
point  by  deed  or  last  will ;  and  in  default  of  such  di- 
rection and  appointment,  then  in  trust  for  all  and  every 
the  daughters  and  younger  sons  of  the  said  Countess  ia 
equal  shares  and  proportions,  to  be  paid  at  their  respective 
ages  of  twenty-one  years  or  marriage ;  and  in  case  any 
of  them  happen  to  die,  or  become  heir  male  of  the  body 
of  the  said  Coimtess,  before  his  or  her  portion  become 
payable,  then  to  go  to  the  survivor :  if  all  happen  to  die 
before  the  shares  became  payable,  to  the  Countess  of 
Scdiebury. 

It  is  agreed  by  the  counsel  on  all  sides  that  Lady 
Salisbury  made  no  appointment,  or,  which  is  the  same 
(a)  1  Fe*.  136.  (b)  2  Ves.  77- 
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thing,  her  appointment  was  void.     It  is  likewise  agreed  1759. 

that  all  the  younger  sons  and  daughters  of  Lady  Salisbury         iT^T'f 

attained  twenty-one  in  their  lifetime :  and  the  principal      Salisbury 

question  is,  whether  the  shares  vested  in  Lady  Salisbury'^  ^- 

children  so  as  to  be  transmissible.    And  I  am  of  opinion 

that  the  interests  became  transmissible  on  their  attaining 

twenty-one  or  marriage ;  and  that  if  they  did  not,  neither 

Lord  Egmont  as  survivor,  nor  Lady  SaUsbury^  personal 

estate,  could  have  been  entitled  to  them ;  but  that  they 

must  have  been  part  of  the  personal  estate  of  Lord 

Thanet. 

m 

As  to  the  cf  2000  under  the  will  of  Lord  Thanet y  I  am 
of  the  same  opinion,  and  that  it  was  transmissible  to  the 
representatives  of  Lady  Salisbury'*s  children. 

With  respect  to  the  ^6000,  I  am  also  of  opinion  that 
it  vested  so  as  to  become  transmissible  on  their  attaining 
twenty-one  or  marriage ;  and  that  there  was  no  survivor- 
ship by  way  of  limitation  after  that  time.  This  question 
has  been  settled  over  and  over  again,  and  entirely  to  my 
satisfaction.  As  to  the  words  ^^  survivors  and  survivor  of 
them  ^,  they  can  only  mean  to  give  cross  remainders  to 
the  children  before  the  devise  over  can  take  place.  With 
respect  to  the  sister^s  children,  they  have  no  colour  of 
right,  as  it  must  have  fidlen  into  Lord  Thanefs  residutsm 
before  it  came  to  them  (a). 

Decree  accordingly. 

(a)  Fide  Cholmondeley  v.  Meyricky  ante,  77* 
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I75d.  PIGOTT  V.  J'ANSON. 

5th  &  8th  Dec. 

{Reg.  Lib.  b.  1759. /o/.  186.) 

Testator  having  John  SoMERSy  who  was  a  supercargo  on  board  an 
peri^al  esUte      ^^^  India  ship,  being  about  to  sail  from  England  on  a 

to  his  wife,  with    voyaire,  executed  a  will,  bearing  date  the  14th  of  Decent 

a  contingent  dis-       •'   *=»  •=' 

position  to  any     her^  17^9)  whereby  he  bequeathed  all  his  personal  estate 

child  she  mig^t     ^  jjjg  ^jfg  Sarah  Somers.  to  have  and  enjoy  the  use  and 

be  encetnte  with,  .  ./.    i       i       i     i. 

by  an  instrument  interest  thereof  for  her  life ;  and  if  she  should  happen  to 

£^JMi^i  Sr.  ^  enceinte  of  a  chUd  or  children  by  him  begotten,  then 
Ing  his  last  ill-  from  and  after  her  decease,  unto  such  his  child,  if  but  one, 
iit^d^to^-   ®'  ^  more,  to  such  his  children,  equally  to  be  divided 

vest  any  gold-  between  them,  share  and  share  alike ;  and  to  his,  her,  or 
dust,  &c  which       ,    .  j  l       /:.  i? 

he  had  in  bot-      "^^^  ^^^^  ^^d  benefit  for  ever. 

^""y*  *w  ^'  ir       Being  afVerwards,  in  the  course  of  the  voyage,  very 

most  advantage-    dangerously  ill,  he  signed  a  paper,  bearing  date  the  23d 

oQs,  and  deUver    ^  Decetnber,  1720,  which  was  the  day  before  his  death, 

the  same  oyer  to    ....  . 

hb  wife,  or  her     in  which,  after  taking  notice  that  he  was  chief  supercargo 

nklfaji  risk :™°"  ®^  board  the  Bridgewatery  then  in  the  Straights  of  Ma- 
held,  that  this  in-  facca,  he  empowered  the  captain,  Williamsanj  and  Mas- 
it  had  been  ^^>  ^be  chief  mate,  to  dispose  or  let  out  on  bottomry  any 

proved  in  the       money  which  should  be  produced  by  the  sale  of  his  efiects 

ecclesiastical  . 

court, wasmerely  at  Madras;  and  he  directed  that  Mr.  Mobbitiy  of  F(vt 

m^ct  inter  vivas,  g^  Qeorgey  should  invest  any  gold  which  he  had  on 

andnotarevoca-  .       .  .       .• 

tbn  of  the  will,    board  in  diamonds  for  his  said  wife ;  but  if  that  could  not 

and  eoukv  super-  "^  done,  that  Williamson  and  Massey  should  dispose  of 
vise  the  acts  of     it  on  bottomry  as  they  should  think  most  advantageous 

cour^  when  they  ^^^  deliver  the  same  to  his  wife  or  her  assigns :  she,  his 

are  incidental  to  their  own  determinations;  and  therefore  if  they  prove  an  act 
inter  vk^,  they  will  consider  it  as  void,  and  coram  nonjudiccy  as  much  as  if  that 
court  had  proved  a  will  relative  to  lands  only. 
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said  Wife,  running  all  risks  that  might  accrue  by  letting 
out  any  of  the  said  money  on  bottomry.  He  then  gave 
some  pecuniary  legacies,  but  did  not  appoint  any  ezecutorc 
Mrs.  Somers  had  no  children  by  the  testator:  she 
obtained  letters  of  administration  with  the  two  papers 
annexed,  and  got  the  whole  of  her  husband'^s  personal 
estate.  She  afterwards  married  Mr.  Pigotty  whom  she 
survived.  By  her  will  and  codicil,  dated  respectively 
527th  Marchy  and  6th  September^  IjBjy  she  disposed  c( 
the  whole  of  her  real  and  personal  estate,  appointing  the 
defendant  J* Anson  executor.  The  next  of  Idn  of  the 
testator  Somers  contended  that  the  use  and  interest  for 
her  life  only  was  given  by  the  testator,  with  remainder  to 
her  children ;  that  there  was  no  bequest  over,  but  that 
his  personal  property  was  to  be  delivered  for  no  other 
use  than  that  in  the  wilL 


1759. 

PiGOTT 

v. 
J'Anson. 


The  Lord  Keeper. 

This  bill  is  brought  to  have  an  account  of  the  personal 
estate  of  Mrs.  Pigotty  and  to  be  paid  thereout  certain 
legacies  given  to  the  plaintiffs.  The  executor  states,  by 
his  answer,  that  Mrs.  Pigott  was  the  widow  of  Somers^ 
who  made  his  will,  and  gave  her  his  personal  estate  proec/. 
his  first  testamentary  schedule;  and  that  he  made  a 
-second,  by  vinue  o£  which  she  conceived  herself  entitled 
to  all  Mr.  SomeriH  personal  estate :  but  that  the  defend- 
ants, the  next  of  kin  of  Somers^  insist  he  only  gave  her 
the  use  of  his  personal  estate  for  life,  and  that  on  his 
death  it  became  distributable  to  his  next  of  kin,  accord- 
ing to  the  statute.  And  if  their  claim  is  founded  in  law, 
he  has  not  assets  to  pay  the  legacies. 

To  prove  that  the  personal  estate  of  Somers  was  ab- 
solutely given  to  his  wife,  the  probate  of  two  papers  are 
read  with  administration  granted,  with  the  informal  will 
annexed,  to  her  as  principal  legatee.     By  the  first  it  ap- 
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pears  that  Samers  gave  the  use  of  his  personal  estate  to 
his  wife,  with  a  contingent  disposition  of  the  whole  to  any 
child  or  children  she  was  enceinte  with ;  and  she  haring 
none,  he  died,  as  to  that  will,  intestate,  as  to  the  perscnal 
estate,  after  his  wife's  death.  A  year  after  making  that 
will,  being  Tery  ill  in  the  Etist  Indies,  he  makes  a  writ- 
ing, empowering  Captain  WiUiammm  and  Mr.  Maesey  to 
return  on  bottomry  any  part  of  his  goods  or  money  that 
shall  be  produced  by  sale  of  his  e0eets ;  Mr.  MobbiU  to 
convert  the  gold  he  had  on  board  into  diamonds ;  if  that 
could  not  be  done,  to  be  converted  by  Captain  WiUiamsm 
and  Mr.  Massey  as  they  think  most  advantageous  to  his 
wife,  and  to  be  delivered  to  her,  or  her  assigns;  she 
running  all  hazards  that  may  accrue  by  letting  out  any 
of  the  said  money  on  bottomry.  Then  there  are  in  the 
same  instrument  particular  sums  of  money  given  to  his 
friends. 

It  has  been  said  at  the  bar,  that  this  is  a  revocation  of 
his  former  will  against  his  expected  child,  and  an  abacJute 
bequest  of  his  effects  in  the  Etisi  Indies  to  his  wife,  fint 
I  consider  this  as  a  common  authority  given  to  his  agents 
at  Fort  St  George  to  collect,  convert,  and  consign  his 
effects  to  his  wife,  who,  under  his  former  will,  was  to 
have  the  use  of  his  personal  estate  for  life ;  and  the  laying 
the  risque  on  the  estate  was  necessary  to  induce  his  agents 
to  act,  who  would  never  have  entered  into  the  resptm- 
dentia  bonds,  if  they  had  not  been  indemnified  out  of  it. 

But  it  was  said,  and  it  is  proper  to  give  it  an  answer, 
that  the  ecdesiastical  court  has  proved  this  instrument  as 
a  testamentary  schedule,  and  that  I  must  take  it  to  be 
such.  Now  I  know  of  no  such  rule.  If  an  instrument 
comes  before  me  which  appears  not  to  be  an  act  inter 
vivosy  in  order  to  found  a  decree  upon  it  as  a  testamentary 
act,  it  must  be  proved  in  the  spiritual  court.  But  if  they 
prove  there  what  is  an  act  inter  vivosy  this  court  will  con- 


^> 


CASES  IN  CHANCERY. 

sider  the  probate  as  void,  and  coram  nanjudice^  as  much 
as  if  they  had  proved  a  will  rektive  to  hmds  only.  And 
this  court  and  every  court  of  law  supervises  the  acts  of 
the  spiritual  court,  where  they  are  incidental  to  their  de- 
terminations (a). 

I  must  therefore  declare,  that  Mrs.  Pigott  was  only 
entitled  as  l^atee  of  the  personal  estate  for  life,  and  that 
the  residue  was  distributable  according  to  the  statute  of 
distribution. 
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.  (a)  But  in  general,  any 
memorandum,  or  scrap  of 
paper,  written  by  a  deceased 
person  in  contemplation  of 
death,  will  be  considered  tes- 
tamentary, and  if  admitted 
in  the  ecclesiastical  court, 
will  be  supported  in  equity. 
Latvson  v.  Latvson,  1  P.  W. 
440.  HM  V.  Hewer,  Amh. 
203.  Coxe  V.  Basset,  3  Ves. 
160.  ThorM  V.  ThorM, 
1  PkUUm,  1 .  In  Dawning  v. 
Townsend,  Amb.  280,  Lord 
Hardwicke  considered  him- 
self bound  by  the  sentence  of 
the  prerogative  court.  And 
in  Chaworth  v.  Beech,  4  Ves. 
565,  where  the  deceased  had 


indorsed  a  promissory  note. 
Lord  Bosslyn,  in  an  action 
that  was  brought,  held  the 
indorsement  to  be  testamen- 
tary, and  Lord  Alvanley  was 
afterwards  of  opinion,  that  if 
the  testator  had  died  without 
giving  it  by  his  will,  it  might 
have  been  proved  as  testa- 
mentary. 

See  also  the  cases  dted 
in  the  arguments  in  the 
Duchess  of  Kingston*^  case, 
20  How.  St.  Tr.  355,  and 
Mr.  Hargrav^s  argument  on 
the  effect  of  sentences  of 
courts  ecclesiastical.  Law 
Tracts,  449. 
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1 4th  il^bcr.  The  University  of  OXFORD  v.  CLIFTON. 

s  c 

Amb.  385.'  (Reg.  Lib.  a.  1759.  fol  65.) 

Devise  of  pre-  Charles  Vinbrj  esquire,  by  his  will,  besring  date  the 

SS^elrf^  wf  29th  of  December,  1755,  devised  certain  premiaes  called 
body  living  at  hig  Meanham  Meadow,  to  the  defendant  Dr.  Clifton,  woA 
want ofsuch  ^^  ^^^ue  of  his  body,  lawftdly  begotten,  living  at  his 
iisue,over;  is  an  death,  and  for  want  of  such   issue   to   the  University 

of  Oaford.    This  was  a  bill  to  have  the  title  deeds  se- 
cured. 

The  Solicitor-General  and  Mr.  WUbraham  for  the 
plaintifis. 

The  defendant  is  entitled  only  to  an  estate  for  1]&» 
with  a  contingent  remainder  to  his  issue,  if  he  should 
have  any  at  his  death,  for  the  life  or  lives  of  such  inue. 
The  word  issue  in  this  case  is  a  special  designatio  per- 
eorue,  and  as  such  under  the  authority  of  Burchett  v. 
Durdant,  2  Vent  311.  Wedgwar<fs  case,  cited  by  Lord 
Hale,  in  King  v.  MelUng,  1  Vent.  231,  and  Jjofig  v. 
Beaumont,  1  P.  W.  229,  the  defendant  cannot  take  an 
estate  tail.  Every  word  in  a  will  ought  to  have  a  sense 
put  upon  it  if  possible.  If  it  be  construed  an  estate  tail, 
the  words,  ^^  living  at  his  death,*"  which  are  capable  of 
construction,  must  be  left  out.  The  subsequent  words, 
^^  for  want  of  such  issue,^  cannot  enlarge  his  estate  into 
an  estate  tail^  for  it  means  such  issue  as  was  living  at  his 
death.  Lovelace  v.  lAwelace,  Cro.  Eliz.  40,  was  a  devise 
to  one,  and  his  eldest  issue  male,  he  having  no  son  at  the 
time,  it  was  adjudged  an  estate  for  life  only.  The  word 
eldest  was  held  a  clear  designatio  persome.  The  intent 
of  the  testator  is  very  clearly  against  the  defendant's 
taking  an  estate  tail.    To  what  purpose  would  he  have 
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given  remainders  over  if  he  knew  they  might  be  imme-         1759. 
diately  barred  ?  The  period  when  the  children's  estate  is  -«    tj^    v 
to  begin,  is  the  death  of  the  defendant;  if  there  are      of  Oxford 
several,  they  must  take  a  joint  tenancy  for  life :  there  is  ^* 

nothing  absurd  in  this,  but  at  all  events  the  court  cannot 
alter  the  declared  intention  of  the  testator. 

The  Lord  Keepek. 

(Without  hearing  the  counsel  for  the  defendant.)  This 
is  the  plainest  case  I  ever  saw  in  my  life.  The  issue 
cannot  take  by  present  devise  as  joint  tenants  with  the 
defendant.  They  are  not  to  take  by  remainder,  but  by 
descent  All  the  posterity  are  intended  to  take ;  it  can^ 
not  therefore  be  a  contingent  remainder,  but  is  clearly  an 
estate  tail.     I  must  therefore  dismiss  the  bill  (a). 

(a)  As  to  the  word  luue,  vide  King  v.  DurcheU,  ante, 
p.  433^  and  the  note  to  it 


Earl  of  PETERBOROUGH  v.  MORDAUNT.  neo. 

19tb,  30th,  and 


{Reg.  Lib.  a.  1759,/o/.  192.) 


2l8tFeb. 


CHARLE8y  Earl  of  Peterborough,  by  indentures   of  -4.  created  a  trust 
_  _      _  ,       .        ,         1     rtr»  1     !•  n  t  _   for  the  payment 

lease  and  release,  beanng  date  the  28th  of  February  and  of  incumbrances 

1st  of  March.  1734,  conveyed  all  his  real  estates  to  out  of  the  rente 

,  .  .  and  pronte  of  his 

certain  trustees  for  himself  for  life ;    remainder  to  the  real  estate,  part 

said  trustees  upon  trust,  to  settle  ^200  per  annum  on  gubTect  to*^ 

arrears  of  a  rent 
charge  to  the  crown,  was  discharged  by  a  privy  seal^  provided  «£5000  be  paid  to 
B.  and  C,  for  securing  which  a  term  was  created  bv  act  of  Parliament ;  held, 
that  this  was  a  debt  affecting  the  estate,  and  not  within  the  truste  of  the  deed^ 
and  therefore  that  the  tenants  for  life  must  keep  down  the  interest 

VOL.    I.  II 


♦75 


1760. 


Earl  of 
Petbrbo- 

UOUGH 

V. 

MORDAUNT. 


CASES  IN  CHANCERY. 

his  grandson,  John  Mordatmtj  for  Kfb,  an  annuitj  of 
d£^500  per  annum  on  his  eldest  son,  the  plaintiff,  then 
t/oAn,  Lord  Mardauni,  for  life,  to  raise  competent  soms 
for  the  maintenance  and  education  of  the  plaintiff's  sons, 
and  then  upon  further  trust  out  of  the  surplus  to  dis* 
charge  the  real  incumbrances  on  the  said  estates,  until 
such  eldest  son  of  the  plaintiff  should  attain  the  age  of 
twenty-five,  and  then  that  they  should  settle  and  convey 
the  said  estates  to  such  son,  and  the  hebs  male  of  his 
body,  with  divers  remainders  over,  and  the  rewenitm  to 
himself  in  lee :  with  a  power  to  revoke  and  dedare  nev 
uses. 

By  indentures  of  lease  and  release,  bearing  date  die 
4th  and  5th  of  Sepiernber^  17^9  <^  ^®  marriage  of  Ui 
said  grandson,  John  Mordauni^  with  the  CouBte» 
Dowager  of  Pembrokey  he  revoked  the  uses  of  the  above 
settlement  as  to  the  estate  of  ParsofCa  Green^  conveyed 
the  same  to  the  Countess  of  Pembroke  fer  life  fin*  her 
jointure,  with  remainder  to  himself  in  fee. 

By  his  will,  dated  the  9th  of  September,  1735,  he  de- 
clared that  the  yearly  rent  of  «f  500,  provided  for  the 
plaintiff,  should  be  in  lieu  of  all  claims  on  the  testator'^s 
real  and  personal  estate,  and  that  if  he  should  contest  the 
said  settlement  or  will,  that  the  said  annuity  should  cease, 
and  directed  that  the  incumbrances  should  be  paid  out  of 
the  rents  and  profits  of  the  real  estate. 

A  privy  seal,  dated  the  20th  of  November,  1755,  wis 
directed  to  the  Lords  Commissioners  of  the  rreawrfj 
which  after  reciting  a  grant  by  letters  patent,  bearing 
date  the  20th  of  January,  1690,  of  the  manor  of  DaufU" 
sey,  in  the  county  of  Wilts,  to  the  said  Charles,  Earl  rf 
Peterborough,  and  the  heirs  male  of  his  body,  with  a  re- 
servation of  a  yearly  rent  charge  of  £300 ;  and  the  ssid 
rent  charge  had  never  been  paid  up  to  the  present  time, 
and  that  an  arrear  of  c£^l79lOO  was  then  due  and  owing 
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iq^n  it,  which,  if  levied,  would  ruin  the  fediily,  and  that 
the  two  daughters  of  the  said  Earl  o{  Peterborough  therem 
mentioned,  were  unprovided  for ;  proceeded  in  the  fol- 
lowing words :  ^^  We  order  you  to  acquit  and  discharge 
the  said  arrears,  provided,  before  such  discharge,  the  sum 
of  J^5000  be  paid,  or  secured  to  be  paid,  to  the  said  Lady 
Frances  and  Lady  Mary  Mordaunty  as  of  our  free  gift 
and  royal  bounty,  it  being  our  express  direction,  that 
until  the  said  ^5000  be  paid  to  them,  or  secured  for 
Ibem,  this  our  royal  benevolence  to  the  said  fiunily  shalj: 
Aot  take  place  or  be  effectual  for  the  discharge  of  the  said 
arrears.^ 

By  an  act  of  parliament,  29  Geo.  2,  reciting  the  above 
letters  patent  and  privy  seal,  it  was  enacted  that  the  said 
manor  should  be  vested  in  trustees  therein  named,  for  the 
term  of  five  hundred  years,  to  raise  the  said  sum  of 
£5000. 

Three  claims  were  set  up  by  the  lull.  1st,  To  the 
rents  iiid  profits  of  the  late  EarPs  estates,  after  all  incum- 
bmnoes  discharged,  as  heir  at  law,  the  truat  not  being 
diaposed  of  till  the  plaintiff  ^s  son  should  attain  the  age  of 
twenty-five.  Sdly,  To  the  estaj»  at  Parson's  Green,  the 
Earl  having  revoked  the  settLemaoit  of  1734 ;  and  3dly, 
under  the  act  of  pariiament,  the  plaintiff  ocmtending,  that 
he  ought  only  to  keep  down  the  interest  of  the  charge  of 
^5000.  The  two  first  claims  were  ceded  by  the  counsel 
fior  the  defendants ;  as  to  the  charge  of  <f  5000,  ijie  de- 
fendants insisted  by  their  answer  that  it  was  an  incum- 
brance to  be  discharged  by  the  rents  and  profits  under 
the  will  of  the  Earl  of  Peterborough, 

The  Attorney-General  and  Mr.  Wilbraham  for  the 
]^aintiff. 

The  act  of  parUameiit  could  never  have  intended  that 
this^iun  shoidd  be  raised  out  of  the  r^ts  and  profits.   It 
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was  a  new  charge  created  upon  the  estate,  and  as  such  to 
be  paid  like  every  other  charge,  where  the  personal  estate 
is  exempted  by  sale  or  mortgage. 

*The  SoUcitar-General  and  Mr.  de  Grey^  Mr.  Pemd 
and  Mr.  Hoskins^  Mr.  Sewell  and  Mr.  Janes^  fofr  the 
difFerent  defendants. 

The  only  question  now  remaining  is,  whether  the 
jP5000  is  an  incumbrance  within  the  trust.  It  certainly 
was  so  before  the  privy  seal  and  the  act  of  parliament 
The  sole  intent  of  Lord  Peterborough  was  evidently  to 
clear  the  estate,  and  to  redeem  the  family.  Considar  then 
how  the  privy  seal  affects  it.  The  suggestion  to  the 
crown  is,  that  the  family  will  be  ruined  by  payment  of  the 
arrears,  and  prays  that  it  may  be  discharged  on  payment 
or  security  to  the  ladies  of  <f  5000.  Was  not  this  part  of 
the  old  debt  to  the  crown,  or  how  can  it  be  distinguiflhed 
from  it?  An  agreement  conditionally  to  extinguish  the 
arrears,  a  sum  being  first  paid  or  secured.  It  is  admitted 
that  the  ladies  will  be  prior  on  the  whole  estate  to  the  an- 
nuitants. They  might  have  had  a  levari  facias  in  the 
Exchequer  to  raise  this  £5000.  They  might  have  come 
into  this  court  against  the  trustees,  for  a  discoveiy  and 
account  of  the  rents  and  profits  of  the  DaufUsey  estate, 
and  for  the  payment  of  the  ^f  5000  out  of  them.  As  to 
the  act  of  parliament,  compare  this  to  the  case  of  a  mort- 
gage. If  the  Earl  of  Peterborough  had  made  a  mortgage, 
it  would  have  been  within  the  provision  of  his  own  deed 
of  trust :  the  act  can  do  no  more. 


The  Lord  Keeper. 

Suppose  tenant  in  fee,  subject  to  a  mortgage  of  JP3000, 
devises  to  J,  for  Ufe,  remainder  to  £.  in  fee,  and  directs 
the  rents  and  profits  to  be  applied  to  discharge  the  said 
^3000;  they  both  join  in  a  new  mortgage  for  an  addi- 
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tional  sum  of  j^dOOO  for  the  benefit  of  B. ;  could  B.  come 
into  this  court  to  have  the  old  trust  of  the  rents  and  pro- 
fits applied  ?  ... 

*For  the  defendants. 
We  submit  he  could. 

The  Lord  Keeper. 

I  cannot  think  so.  It  is  a  new  mortgage,  and  must  be 
borne  according  to  the  course  of  the  court. 

The  Lord  Keeper. 

Upon  the  pleadings  in  this  case  three  questions  were 
made,  but  two  of  them  have  been  waived  by  the  defend- 
ants^ counsel  upon  a  clear  recognition  of  the  rules  of  law 
and  equity :  the  third  arises  upon  the  following  case. 

Lord  Peterborough^  by  indenture  dated  the  1st  of 
Marchy  1734,  made  a  trust  of  his  estate  for  payment  of 
certidn  annuities,  and  the  residue  of  the  rents  and  profits, 
till  a  grandson  was  twenty-five,  in  payment  of  the  real  in- 
cumbrances on  the  said  estates.  The  manor  of  Daunt- 
sef/f  one  of  the  estates,  was  subject  to  a  rent-charge  of 
£300  per  annum^  and  an  arrear  of  £Vjy\O0.  The  privy 
seal  is  a  writ  to  the  officers  of  the  revenue  to  discharge 
this  arrear,  provided  the  «£^5000  be  paid  or  secured  to  be 
paid  to  the  ladies. 

Now  it  is  plain  that  the  «£^5000  was  to  be  considered  as 
no  part  of  the  i?l  7,100,  for  the  whole  of  that  is  to  be  re- 
leased on  a  security  made,  and  as  no  person  by  the  privy 
seal  is  directed  to  pay  this  money,  it  is  plain  that  they  de- 
signed to  effectuate  it  by  an  act  of  parliament. 

The  act  therefore  charges  a  new  sum  on  the  estate,  and 
secures  it  by  a  new  created  term,  which  must  follow  the 
general  rule  of  the  court,  and  while  it  continues  on  the 
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mill  for  ninety-^nine  years,  detenninable  on  the  lives  of 
himself  and  his  two  sons,  both  estates  being  nearly  of 
equal  value,  and  having  a  wife,  and  two  sons  and  two 
daughters,  by  his  will,  dated  the  2d  oEJuty^  1?^  g^^® 
an  annuity  of  £20  to  his  wife,  payable  out  of  both  the 
estates.  He  then  gives  £600  to  each  of  his  daughters, 
<f  300  to  his  eldest  son,  John^  and  directs,  that  in  oon- 
sideration  of  the  expense  he  had  been  at  in  his  education, 
he  should  relinquish  the  interest  be  had  in  the  leasehcdd 
estate  to  his  brother  Giles;  and  after  giving  several  le- 
gacies, all  the  residue  of  his  real  and  personal  estate,  what- 
soever mod  wheresoever,  he  gave  and  bequeathed  to  his  ex- 
ecutors in  trust  for  his  said  younger  son  Gilee,  till  he 
should  attain  twenty-one,  and  then  directed  that  the  said 
trust  should  cease. 

Giles  attained  twenty-one  before  the  death  of  the  testa- 
tor, which  happened  on  the  3d  of  May,  1746.  Upon 
his  death  John  claimed  the  freehold  estate  as  heir  at  law 
to  the  testator,  told  his  brother  that  he  had  taken  the 
opinion  of  counsel,  and  that  in  consequence  of  it  he  was 
determined  to  file  a  bill  against  him,  unless  he  would  re- 
lease the  Fojmoate  estate  to  him :  in  consequence  of  which 
Giles  J  at  the  recommendation  of  his  mother,  by  indenture, 
dated  the  13th  of  Attgustj  1747)  released  and  conveyed 
his  right  to  the  freehold  estate  to  his  brother  John,  who 
^covenanted  to  pay  half  the  annuity  to  his  mother. 

At  the  time  of  executing  the  release  Giles  was  indebt- 
ed upon  bond,  dated  June,  1747>  to  Robert  GiUet  for 
<£^500,  and  to  other  persons  in  other  sums,  and  on  the  23d 
of  December^  17^69  became  a  bankrupt.  This  was  a  bill 
by  the  assigpnees  to  have  the  estate  reconveyed,  and  deeds 
and  writings  delivered  up. 

The  Aitcmey^General,  Mr.  SeweU,  and  Mr.  Jones, 
for  the  plaintiffi. 
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1760.  The  case  depends  almost  entirely  upcm  the  construe- 

^T^^  tion  of  the  wilL  and  is  but  little  aided  by  the  depoduons. 

Peat  ^  -^  *^ 

V.  We  must  therefore  have  recourse  to  that  fiindam^tal 

Powell.  jui^  of  construction,  the  intent  of  the  testator.  We  find 
this  throughout  very  strong  in  fiivour  of  Giles^  and  great 
stress  is  laid  upon  the  situation  of  the  eldest  son,  who  was, 
in  the  opinion  of  the  testator,  already  advanced.  That 
being  clear,  there  is  also  as  little  doubt  but  that  the  words 
he  has  used  are  of  sufficient  force  to  carry  a  fee.  Tanner 
V.  Wisej  3  P.  W.  294 ;  and  therefore  having  given  the 
whole  estate  in  fee  to  the  trustees,  it  is  hardly  to  be  be- 
lieved, that  he  intends  any  thing  to  result  to  the  heir  al 
law.  The  case  of  Newland  v.  Shephardj  2  P.  W,  194, 
is  very  like  this.  There  Mr.  Shephard  devised  the  re- 
sidue of  his  real  and  personal  estate  to  trustees  to  apfdy 
the  rents  and  profits  for  the  maintenance  and  benefit  of 
such  of  his  grandchildren  as  should  be  living  at  his  de- 
cease until  his  s^d  grandchildren  should  come  to  the  age 
[  ^1  J  of  twenty-one  or  be  married.  And  the  court  were  most 
clearly  of  opinion,  that  the  grandchildren  should  have  the 
benefit  of  the  trust  after. 

The  release  is  void  under  the  statute  of  EUz.y  Gile$ 
was  never  perfectly  apprised  of  his  rights ;  and  thoo^ 
John  told  him  he  had  counsePs  opinion,  yet  it  was  never 
shewn  him,  nor  is  it  insisted  on  by  the  answer.  Broderkk 
V.  Broderick,  1  P.  W.  239.  Pusey  v.  Desbouverkj  3 
P.  W.  316. 

The  SolicitoT-Generaly  Mr.  WUbrakanh  and  Mr.  Hob- 
kinsj  for  the  defendant  John  Powell, 

That  the  words  residue,  &c.  will  carry  a  fee,  and  thtt 
they  do  so  here  to  the  trustees,  there  is  no  doubt,  for 
wherever  an  estate  is  given  out,  of  which  greater  estates 
than  the  express  estates  given  may  arise,  the  trust  shaQ 
be  a  fee.     Shawe  v.  Weighs  8  Mod.  382.     But  that  fise 
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evertheless  be  subject  to  a  resulting  trust.     It  is  17^- 

necessary  that  the  legal  estate  and  the  trust  should  pTT^ 

e  co-extensive,  and  the  question  is,  whether  the  court  v. 

will  find  it  necessary  to  construe  the  words  "  till  twenty-  Powbll, 
one,*^  a  gift  of  the  beneficial  estate  in  fee :  whether  they 
are  sufficiently  strong  to  form  that  necessary  implication, 
upon  which  alone  an  heir  can  be  disinherited.  Sir  Thomas 
Raynumdy  453.  Vaughan^  259.  If  Giles  was  intended 
to  have  the  absolute  beneficial  interest  in  both  estates,  as 
well  as  in  the  residuum,  why  was  not  the  leasehold  also 
given  in  trust  tiU  he  was  twenty-one  ?  This  is  another 
exclusion  of  that  necessary  implication.  The  demands 
come  with  a  very  bad  aspect  afler  an  acquiescence  of  ten 
years. 

The  Lord  Keeper. 

Upon  the  first  question,  I  am  quite  dear  that  GUes 
was  intended  by  the  testator  to  have  the  whole  beneficial 
interest  in  the  residue,  and  that  the  trust  was  meant  only 
to  continue  during  the  minority.  It  is  the  same  as  if  the  [  482  ] 
testator  had  said,  ^^  I  give  the  residue  of  my  estate  to 
trustees  in  trust  for  GUesj  till  he  attain  twenty-one,  and 
then  to  GUes  and  his  heirs."*^  The  case  of  Newland  v. 
Shephard  is  much  stronger  than  the  present  (a). 

As  to  the  second  question.  This  is  not  like  the  case 
where  conveyances  are  made  to  quiet  family  differences, 
in  which  case  the  court  will  not  require  strict  equality  of 
consideration.  Here  was  no  equivalent  whatever  given 
by  John :  he  did  not  so  much  as  release  his  right  to  the 
FrogmiU  estate.    There  was  indeed  no  fraud,  but  it 

(a)  In  Fonnereau  v.  Fan-  Mr.  Cox's  note,  2  P.  W.  194, 

nereau,    3  Atk.   316,    Lord  and  the  cases  dted  by  him : 

Hardmkke  is  reported  to  have  vide  also  Atkinson  v.  Paice,  1 

disapproved  of  that  case.  Sec  Bro.  C.  C.  90. 
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(a)  VidePartridge  v.  Gopp.     Wychtrtof,  po$i.  Vol.  II.  1 75. 
anie,  16S,  and  WycherU^  v. 


[  •483  ]       -.pjjjj  ATTORNEY-GENERAL  f>.  BRADLEY. 


1760. 

10th,  11th  & 

13th  June. 


{Reg.  Lib.  a.  17£Q.  fol.  516.) 


Where  il.  by  will 
executed  bdRore 
the  statute  of 
mortmain^  di- 


Mrs.  Anne  Sedgewick^  by  wHl,  bearing  date  the  3d 
of  Augusty  17^  reciting  that  she  was  entitled  in  lero'- 
sion,  to  her  sole  and  separate  use,  to  a  good  estate  in  the 
"^ftSLhi?  **^*  parish  of  Penn,  gave  to  her  dear  husband,  Raphael 
to  pay  a  sum  noi  Sedgewicky  doctor  of  physic,  all  thos6  estates  for  liia  life ; 
******^  •^^^    and  then  ordered  in  these  words :  "  And  I  do  hereby  order 

per  aim.  m  such  ^  ^  ^ 

manner  and  upon  ^that  he  settle  the  whole  freehold  estate  in  the  parish  cl 

rach  apart^  Penn,  to  pay  a  sum  not  exceeding  jPIOO  per  ann.  after 
thepoorerpeopie  his  death,  and  the  death  of  my  sister-in-law,  in  soch 
shouMtibhik  and  manner,  and  upon  such  trusts.  On  such  a  part  of  tlie  poorer 

find  to  be  a  most  people  of  the  parish  of  Penn.  as  he  shidl  think  and  find 

proper  chanty;  w, 

and  ^.  in  pursu-  to  be  a  most  proper  chanty;  and  this  shall  be  so  ordered 

anoe  thereof  by    ^  commence  after  my  sister-in-laWs  death  and  his,  or 

will  executed  ,  >,*',  ^^^-i  . 

after  the  statute,  before  his  death,  if  he  should  think  convenient ;  and  the 

SrS^r"  ""'^g  P«t  -  r«Pl-  of  -<=!>  ™y  fieehold  esute,  in 
j[  100 per  aim:     present  and  reversion,  afiier  that  charity  is  so  paid,  I  ffwe 

the  appointment  ^^^  bequeath,  after  my  husband^s  deatli,  to  my  trusty  afid 
is  not  void  bv  the  well-beloved  friend  ThomaSy  the  son  of  William  Bradley 
sdly,  liat  the  ot  Bam^treet^  and  the  male  issue  of  his  body,  a  constant 
""^ISted  w      *°^  ®^^  ^ying  trustee  of  and  to  that  charit)r;  he  or  his 

discretionary  in  heirs,  or  the  heirs  of  him  that  shall  eqjoy  it,  not  bei^g  in 
^.,  and  not  to  be 

under  the  43  EUz.  to  the  whole  amoant  given  by  die  will  of  if. 
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*  eapadty  to  pan  with  it  hj  sale  or  oth^^se^  but  that 
they  may  see  the  charity  paid  or  settled." 

The  informatioti  then  set  forth,  that  Dr.  Sedgewiek^ 
upon  the  death  of  his  wife,  caused  to  be  engraven  upon 
her  grayestone,  in  the  parish  church  of  Penn,  the  fclky#^ 
ing  inscription:  *^  Anne  Sedgewiek  lies  interted  xaiAtft 
this  place,  after  she  had  made  an  appointment  of  hct 
brother's  whole  estate,  leaving  <£  100  per  arm.  to  the  use 
of  the  poor  of  the  parish  of  iVnn,  to  be  disposed  of  as  her 
husband.  Dr.  Sedgewiek^  should  think  most  proper,  feaiv 
ing  not  the  instruments  of  Satan  hindering  him  firm 
settling  so  charitable  a  design.'*^ 

Dr.  Sedgewiek  by  his  will,  bearing  date  the  14<th  <^ 
October  J  VJ4^9  after  reciting  the  afiyresaid  will  or  appoint- 
ment of  his  said  late  wife,  in  pursuance  of  the  power  and 
discretionary  authority  so  by  her  said  will  vested  in  him 
concerning  the  premises,  and  for  seltKng  the  isaid  estate  in 
trust  for  the  uses  in  and  by  die  said  will  direcfted,  diA 
tjftdet  and  direct,  that  within  four  years  next  after  his 
decease,  out  of  the  rents  and  pilrfits  so  bequeathed  to  faittH 
and  which,  «n  his  decease,  would  descend  to  the  said 
Thomas  Bradley^  a  sum  of  money  be  raised,  mffident  ftr 
erecting  five  good  and  commodious  tenements  or  dwelfinf^ 
houses  on  some  part  of  the  lands  so  descending  to  hfan  is 
the  parish  of  Pennj  ist  any  other  part  of  the  imM  parish 
iitPenn^  which  the  several  tnistees  to  be  app(«nted  to 
aee  the  trusts  thereby  directed,  performed,  and  fiilfflkd, 
'  should  think  proper ;  and  did  thereby  further  order  and 
direct,  that  at  the  end  of  fimr  years  aAer  his  decease,  the 
eeveral  trustees  to  be  appointed,  or  the  major  part  of 
them,  should  nominate  and  appoint  five  such  poor  peN 
sons,  parishioners  of  the  said  parish  ^P^tm,  as  to  them 
shoidd  appear  proper  objects  of  the  said  charity,  to  dwell 
in  and  occupy  the  said  five  houses,  as  to  them  the  said 
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trustees,  or  the  major  part  ci  them,  should  seem  good ; 
and  that  they  should,  out  ci  the  rents  and  profits  of  the 
said  estate,  pay  to  each  person  so  inhabiting  the  said 
houses  the  sum  of  £5  each,  every  year ;  and  that  the 
said  trustees  should,  at  the  expiration  ci  four  years  next 
after  his  decease,  for  ever  thereafter  raise  out  of  the  rents 
and^profits  of  the  said  estate,  the  yearly  sum  of  JPIO  to 
the  master  for  the  time  being  of  the  charity  school  at 
Penn;  and  the  testator  directed,  that  with  all  convenient 
speed  after  his  decease,  the  said  Thomas  Bradieyj  by 
such  proper  conveyances  in  the  law  as  by  the  said  trustees 
thereinafter  named  should  be  devised,  should  grant  and 
convey  the  said  estate  to  the  said  several  persona  in  tmat, 
to  see  the  several  tenements  built  and  erected,  and  to  pij 
the  said  several  sums,  and  to  act  and  do  all  such  matten 
and  things  relating  to  the  said  charity,  as  should  be 
esteemed  proper  and  necessary  for  establishing  the  same. 
He  then  named  certain  persons  to  be  appointed  trustees, 
and  directed  that  in  the  said  grant  or  amveyan<9e  to  be 
made  by  the  said  Thomas  Bradley ^  should  be  inserted  a 
clause  to  empower  the  trustees,  out  of  the  rents  and  pro- 
fits, to  raise  any  sums  of  money  that  should  be  deemed 
reasonable  and  necessary,  for  keeping  in  repair  the  said 
five  tenements. 

By  indenture  of  lease  and  release,  bearing  date  the 
23d  and  24th  of  Au^guaU  1?^  ^^  1%^  estate  was  ccn- 
veyed  to  trustees  to  the  uses  and  trusts  of  Dr.  Sedge- 
fvicVs  wilL 

The  information  prayed  that  the  sum  4>f  .i^lOO  annually 
might  be  charged  out  of  the  estate,  according  to  the  will 
of  the  testatrix,  with  arrears  firom  the  death  of  Dr.  Sedge- 
wicky  and  directions  fi^r  the  management  of  the  charity. 

The  Attorney-General  and  Mr.  Wilbraham  for  the 
relators. 
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As  to  Dr.  SedgeuncVa  will,  if  that  is  to  operate  by 
itself,  and  not  by  relation  to  the  will  of  his  wife,  there  is 
no  doubt  but  that  the  appointment  is  void,  as  being  made 
after  the  statute  of  mortmain ;  but  he  is  only  executing  a 
power  which  arises,  and  is  to  have  effect  out  of  the  old 
dominion.  Co.  Litt  112  a.  Had  he  died  intestate, 
there  can  be  no  doubt  but  that  something  must  have  been 
raised  for  the  charity ;  for  she  appoints  perpetual  trus- 
tees, and  considers  the  charge  as  subsisting  for  ever: 
therefore  whatever  does  so  come  to  the  charity  can  only 
come  from  the  will  of  Mrs.  Sedgewick:  there  is  no  ob- 
jection whatever  to  that  will.  It  was  very  soon  after  the 
statute  decided  by  Lord  Harduncke^  that  a  will  made 
before  the  statute  should  take  effect,  when  the  testator 
died  afl^er ;  that  surrenders  of  copyhold  should  be  sup- 
plied ;  and,  in  short,  that  such  wills  should  have  every 
privilege  that  wills  had  before  the  statute.  The  great 
question  in  dispute  here  is,  whether  the  sum  of  if  100^  or 
what  other  sum,  is  to  be  raised  for  the  charity ;  and  on 
this  point  we  submit  that  the  words  of  the  will  are  clearly 
directory.  As  far  as  the  amount  of  the  sum  is  in  question^ 
there  is  no  discretion  left  in  the  donee  of  the  power.  The 
words  ^^  not  exceeding^  are  merely  put  in  out  of  favour 
to  the  residue.  She  intended  to  purchase  a  visitatorial 
power  over  the  charity,  and  that  was  the  amoimt  of  the 
sum  to  which  she  confined  herself;  and  the  inscription 
raised  by  Dr.  Sedgewick  shews  that  such  was  the  con-* 
struction  which  he  put  upon  it.  The  court  will  use  a 
more  liberal  construction  in  favour  of  a  meritorious  object 
like  a  charity ;  and  where  there  is  in  such  cases  a  choice 
left  between  two  different  degrees  of  bounty,  it  will,  if  it 
sees  fit,  direct  the  exercise  of  the  larger.  In  Kingaman  v. 
Kingsmarij  2  Vem.  559^  an  heir  was  disinherited^  and 
the  estate  given  to  a  remote  relation,  with  a  desire  that 
he  might  receive  ^20  per  quarter,  or  £40  if  the  devisee 
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tiioiigfat  be  deserved  it  The  court  directed  thai  he  might 
leceive  the  £4tk 

Mr.  iS'etTfltf  and  Mr.  Ferrott  for  the  defendant. 

As  to  the  question  under  the  statute,  we  do  not  dis- 
pute it,  because  the  execution  of  the  power  liKiat  have 
relation  to  the  instrument  creating  it.  The  soleqoestioii 
is,  what  is  the  intent  ci  the  testatrix  as  to  the  quamiMm 
to  be  applied  to  the  charity  ?  There  is  no  doubt  but  dial 
she  meant  to  leave  that^  as  weQ  as  the  mode  of  the  diaii^, 
entirely  to  the  discretion  of  her  huaband.  They  ioaiat  that 
it  was  to  be  aa  absolnte  «f  100  per  annmrn:  if  ihia  be  as, 
the  words  '^  a  sum  not  exceeding^,  &c  moat  be  eotirefy 
ngected :  a  construction  which  cannot  be  warranted.  If 
it  be  construed,  a  fixed  sum  given  by  her  will,  with  a 
power  of  afqpmnting  or  reducing  it  vested  in  him,  it  is  nol 
within  the  statute,  because  it  arises  fipom  the  prior  intsfest 
derived  firom  her;  but  if  she  give  nothing,  and  the  whole 
power  is  executable  or  not  at  hiii  discretion,  then  his  ap* 
pointment  is  within  the  statute  of  mortmain.  Thcfe  is 
no  ground  to  construe  an  intent  in  fiivour  of  a  charity 
more  largely  than  any  other. 

The  Lord  Eeepee. 

(After  stating  the  case.)  Upon  these  willa  and  inatre- 
ments  two  several  questions  were  nuMb:  First,  The  intent 
of  Mra.  SedgewicVs  will :  upon  which  it  waa  insiated 
for  the  charity,  that  she  gave  an  absolute  annuity  of 
jPIOO. 

No  man  of  learning,  law,  or  parts,  could  use,  words 
more  distinctly  expressing  a  discretionary  power  lepoaed 
in  Df.  Sedgewid^  than  those  made  use  of  in  this  will.  To 
eonmient  on  the  words  obscures  them,  and  brings  a  dend 
OB  the  intent,  which  was  glaring  before. 

The  counsd,  tlia^<Nre,  have  resorted  to  the  caae  of  a 
charity,  and  suppose  favour  and  partiality,  and  a  measure 
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of  jttsdee  different  firom  the  oommoQ  measure  to  be  dealt 
them:  that  is,  that  the  courts  for  the  interest  of  the 
charity,  should  make  an  intent  for  the  testator ;  for  if  the 
court  does  not  pronounce  the  intent  which  the  words  bear 
(which  is  abstract,  and  regards  not  the  olgeot),  it  does  not 
deckre  the  testator's  intent ;  it  defrauds  the  fiunily,  and 
acts  not  with  the  integrity  of  a  court  of  justice,  but  the 
narrow  spirit  of  a  cloista!'. 

It  is  true,  and  I  am  sorry  fbr  it,  that  there  are  old 
precedents  in  this  court,  where,  by  a  perverse  and  mis- 
taken construction  of  the  statute  of  Elixabeth^  this  court 
enabled  persons  to  give  to  charities,  who  had  no  power  to 
do  so  by  law ;  and  it  is  as  true  that  these  precedents  not 
only  injured  private  families,  but  became  a  public  nui- 
sance, which  called  upon  the  le^slature  to  interpose  and 
stop  them  (a).  But  I  found  die  equity  of  this  court 
liberal  and  .impartial,  and  no  respecter  of  persons ;  and, 
please  God,  I  will  leave  it  so.  And  therefore  I  am  quite 
clear  that  Mrs.  Sedgemick  intended  that  the  Doctor  should 
discretionally  settle  the  sum. 

It  is  then  said.  Suppose  he  had  settled  nothing?  That, 
however^  is  not  the  case ;  but  if  it  had  been  so,  I  should 
have  referred  the  settlement  to  be  made  by  the  Mastfi^ 
and  directed  him  to  inquire  what  sum  was  proper  to  bq 
settled,  regard  being  had  to  the  estate  devised,  and  iix^ 
circumstances  and  exigencies  of  the  poor  of  the  parish. 

The  second  question  is,  as  to  the  efibct  of  the  statute 
of  mortmain  on  Dr»  SedgewkVs  will:  and  I  am  c^opinion 
that  the  execution  of  the  power  had  relation  io,  and  was 
part  of  the  will,  and  dierelbre  no  inore  afiected  by  the 
statute,  than  a  will  inchoate  bef<>re  the  statute^  where  Ae 
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(a)  See  a  remarkable  ia^  69.  See  also  iht  Aitameif- 
stance  of  this  alludikl  to  14  General  v.  Tanored,  ante,  p. 
Rumbold  v.  Rumbold,  3  Ves.     10. 
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testator  died  after  it  (a).  The  statute  respected  only  the 
dispositions  of  owners,  and  not  the  case  of  persons  exe- 
cuting a  power  given  before  it*  I  must  therefore  decree 
the  establishment  of  the  charity  to  the  extent  of  Dr. 
SedgewtcWn  wiD. 

(a)  Vide  the  Atiomey-Ge-     neral  v.  Heariwell,  ib.  234, 
neral  v.  Tyndall,  post.  Vol.     and  the  cases  there  dted. 
11.207.      The  Attomey-Ge" 


[  4«9  ]        The  Earl  of  NORTHUMBERLAND  «;  The  Marquis 
1760.  of  GRANBY. 

16th«  17th,  18th, 
and  ^  June.  ^^  ^  ^^^^ 

Amb  540 

•      *  {Reg.  Lib.  a.  1769.  fol.  643).  (a) 

Where  teitator         By  the  marriage  settlement  of  Charles^  Duke  of  iSo- 
^r^^life\he^n-  ^f^MTsetj  bearing  date  the  30th  of  January^  '\SlS^^  the 

tcrcBt  of  a  mort-   estates  of  the  Duchess  of  Somerset  were  {int.  aL)  limited 
gage  upon  an  .  « i^rv^  ./»  1         .m 

estate,  of  which    to  trustees  for  a  term  of  600  years  upon  trust,  if  the  said 

he  was  tenant  for  Duchess  should  die  before  the  Duke,  leaving  issue  male 

life  m  remainder  ^  . 

at  testator's         by  him,  to  permit  the  heir  male  of  the  marriage  to  re- 

£  ftirahlS  h^    ceive,  during  the  Duke^s  life,  from  the  time  of  his  attain- 

certain  houses,     ing  the  age  of  twenty-one  years,  the  yearly  sum  of  <f  3000 
upon  condition      #•  .  ^  <■  ^  ^^  ^  a     ^ 

othis  executing    ^^^  maintenance,  clear  of  all  deductions. 

a  release  of  all  claims  he  might  have  upon  testator's  estate,  and  of  his  not  con- 
testing the  will :  though  the  son  lived  fourteen  months  after  the  Other's  death 
without  executing  a  release,  and  upon  his  first  hearing  the  will,  had  expressed 
his  dissatisfiicdon,  and  an  intention  of  filing  a  bill ;  yet  the  circumstance  of  his 
never  having  paid  any  interest  on  the  mortgage,  of  his  having  entered  into  pos- 
session of  the  furniture,  and  exercised  acts  of  ownership,  together  with  certain 
expressbns  of  assent  in  his  letters,  were  held  to  be  evidence  of  his  acceptance. 

{a)  The  statement  of  facts     cause  on  the   rehearing,  a. 
is  taken   from   the  entry  in      17^7^  fol.  187* 
the  Register's  book   of  this 
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By  indenture,  bearing  date  the  4th  of  June^  I707,  it  1760. 

was  agreed,  that  if  the  Duke  should  die  in  the  lifetime     mi.  ^^T',    - 
ot  the  Duchess,  that  then  Algernon^  Earl  of  Hertford     Northum- 
(the  eldest  son  of  the  said  marriage),  should,  during  the       bbbland 
lifetime  of  the  Duchess,  receive  the  yearly  sum  of  ^3000,  j^^  Marquis  of 
until  some  estate  of  the  yearly  value  of  <f  3000  above  a)l       Granby. 
reprises  (public  taxes  only  excepted),  should  be  settled 
on  him  for  life  in  possession. 

By  an  indenture,  bearing  date  the  4th  of  July ^  I7I6, 
made  on  the  marriage  of  Algernon^  Earl  of  Hertfiyrdy 
part  of  the  Duke's  paternal  estate  in  WUtahire^  of  the  [  490  ] 
annual  value  of  d£^1788,  was  limited  to  Lord  Hertford  in 
possession,  and  other  part  of  the  Duke''s  estates,  subjected 
with  an  annuity  of  o^lOOO  to  him  for  life ;  with  a  declara- 
tion that  the  several  lands  and  premises  thereby  provided 
for  Lord  Hertford  for  life  in  possession,  were  intended  to 
be  and  accepted  in  discharge  of  only  «f  2500  per  annumy 
part  of  the  d^SOOO  per  annumy  provided  by  the  first 
settlement. 

Duke  Charles  had  issue  by  Elizahethy  his  first  Duchess, 
only  one  son,  who  survived  him  or  had  issue,  the  said 
Algemony  Earl  of  Hertford  (afterwards  Duke  of  Somer^ 
8et)y  and  only  one  daughter,  who  had  issue,  viz.  Cathe^ 
riney  the  wife  of  Sir  William  Windhamy  who  had  issue 
Charlesy  late  Earl  of  Egremont. 

The  Duchess  died  on  the  10th  of  Novembery  1722, 
from  which  time  this  annuity  ot  £3000.  per  annum  com- 
menced. His  Grace,  by  his  second  wife  Charlottey 
Duchess  of  Somersety  had  issue  two  daughters,  Francesy 
afterwards  Marchioness  of  Granby y  and  Charlottey  after^ 
wards  Countess  of  Aylesford, 

By  his  will,  bearing  date  the  5th  of  Juiy,  1748,  recit- 
ing, that  he  had  by  the  several  indentures  therein  men- 
tioned, conveyed  and  settled  the  manors,  &c.  therein 
mentioned,  to  the  use  of  his  said  two  daughters  in  man- 

VOL.  I.  K  K 
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17^0.  ner  therein  mentioned ;  he  by  his  said  will  confirmed  the 

,p,  ^*^j    -     said  indentures,  and  thereby  willed,  that  the  siud  se- 
NoBTHUM-      vend  estates  should  be  held  and  enjoyed  accordingly, 
BBBLAND       ^  ^^q  purport  and  intent  of  the  said  several  deeds. 
The  Marquis  of  ^®  further  devised  all  other  his  manors,   &c.  in  the 
Gbanbt.       said  several  counties  therein  mentioned  to  trustees  and 
their  heirs  in  trust,  for  and  subject  to  the  same  uses, 
trusts,  limitations  and  conditions  as  were  expressed  in  a 
certain  indenture  of  release,  bearing  date  the  2l6t  of 
February^  1732 ;  and  also  reciting,  that  by  virtue  of  die 
[  491  ]        several  powers  contained  or  expressed  in  the  several  settle- 
ments upon  or  since  the  said  testator'^s  marriage,  several 
sums  therein  mentioned,  amounting  in  the  whole  to  the 
sum  of  <j&35,000,  had  been  raised  by  way  of  mortgage  on 
part  of  the  manors,  &c.  which  were  to  remain  and  come 
afler  his  death  to  his  son,  the  said  Algernon,  Earl  of 
Hertford;  all  which  said  sums  had  been  since  paid  of 
by  him,  and  the  faiortgages  for  the  same  had  been  assigned 
over  to  trustees  for  his,  the  said  testator^s,  own  sole  use 
and  benefit,  and  remained  as  part  of  his  own  personal 
estate;  but  that  he,  being  minded  that  the  estates  on 

N 

which  the  said  sums  had  been  charged  should  remain  and 
come  to  the  said  Algernon^  Earl  of  Hertford^  discha^ed 
firom  all  the  said  incumbrances,  and  being  also  desiroos 
that  peace,  good  harmony,  and  firiendship  might  be  pre- 
served between  the  said  Algernon^  Earl  of  Hertford,  and 
his  said  two  sisters;  and  also  out  of  his  paternal  afiectiou 
for  his  said  son,  and  regard  for  those  who  should  be  en- 
titled after  him  in  remainder,  the  said  testator  thereby 
gave,  demised,  and  remitted  to  him,  the  said  Algemani 
Earl  o{  Hertford,  all  the  said  several  sums  so  charged  by 
way  of  mortgage  on  the  said  estates.  ^      — „    j-    \ 

The  testator  then  gave  all  his  messuageSj^'^tructures, 
.  buildings,  lands,  tenements  and  hereditaments  which  had 
been  purchased  by  him  and  enclosed  within  the  walls  of 
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the  courts,  yards,  8z;c.  belonging  to  his  mansion  at  Pei-  1760. 

worth,  to  be  held  and  enjoyed  along  with  his  said  man-     rjij^^  g^j   £ 
sion-house,  as  part  of  and  belonging  thereto,  by  the  said      Northum* 
Algernon,  Earl  of  Hertford,  during  his  life,  and  after       bbbland 
liis  decease  by  such  persons  as  should  be  entitled  to  such  xji^  Marquis^f 
mansion-house  in  reversion  or  remainder,  by  virtue  of       GbanbY.  ' 
the  said  settlements. 

The  testator  then  gave  to  the  said  Algernon,  Earl  of 
Hertford,  for  his  life,  the  use  of  the  furniture  which  at 
the  time  of  his  decease  should  be  standing  and  being  in 
the  several  apartments  and  rooms  therein  mentioned  in  [  492  ] 
his  mansion-house  called  Sum  House;  and  also  the  use 
of  the  furniture  which  at  his  decease  should  be  in  his 
mansion-house  called  Northumberland  House;  and  from 
and  after  the  decease  of  his  said  son,  the  said  testator 
gave  the  use  of  all  the  said  furniture  in  the  said  three 
mansion-houBcs,  to  remain  and  go  along  with  the  said 
several  houses  respectively  as  heir-looms,  &c. 

Then  came  the  following  proviso :  **  Provided  always, 
and  my  will  and  meaning  is,  that  the  before-mentioned 
gifts  and  bequests  to  my  said  son  Algernon,  Earl  of 
Hertford,  of  the  said  several  sums  of  money  so  due  on 
mortgage  as  aforesaid,  and  the  use  of  the  furniture  of  my 
said  three  mansion-houses  as  aforesaid,  is  and  are  upon 
this  express  condition,  that  before  my  said  son  shall  have 
Any  benefit  of  the  said  several  sums  of  money  so  due  on 
mortgages  as  aforesaid,  or  the  use  of  any  of  the  furniture 
as  before  mentioned,  my  said  son  shall,  by  sufficient  deed 
7or  deeds  by  him  duly  executed,  release  to  my  wife,  Char- 
lotte, Duchess  of  Somerset,  and  my  said  daughters,  all 
yclaim,  right,  title  and  demand,  or  pretence  of  right,  title^ 
''clste*8ilQ  demand,  which  he  or  they  may  have,  or  pretend 
to  have,  ^tber  in  law  or.  equity,  to  all  or  any  of  the  real 
or  personal  estates  conveyed  or  settled  by  ^e  unto,  upon> 
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1760.  or  in  trust  for  them,  or  any  of  them,  so  given  or  devised 

_^'^'^.    .  by  this  my  last  will,  and  also  ratify  and  confinn  all  and 

NoRTHUM-  every  the  dispositions,  devises,  gifts  and  bequests  by  me 

BBRiiAND  made  by  this  my  last  will;  for  my  will  and  desire  is,  that 

The  Marquis  of  ™y  ^'^  ^^  ®^*^  ^^^  "^  peace,  &c.  with  my  said  wife, 
Granbt.  &c.  without  giving  them,  or  my  said  trustees  or  executors 
herein  named,  any  molestation,  trouble  or  disturbance  in 
the  enjoyment  of  any  of  the  estates,  real  or  personal,  con- 
veyed, settled  or  devised  by  me  to  them,  or  any  of  them; 
and  in  case  my  said  son  should  refiise  or  neglect  to  make 
such  deeds  of  release  and  confirmation  as  aforesaid,  or  shall 
[  493  J  after  my  decease  bring  any  suit  or  suits,  action  or  actions, 
whereby  or  otherwise  to  attempt  to  set  aside,  disappmnt, 
frustrate  or  avoid  the  effect  of  this  my  will,  or  any 
part  thereof,  or  any  former  or  other  disposition,  gift, 
or  settlement  made  or  to  be  made  by  me,  of  any  of  my 
estates,  real  or  personal,  or  any  part  thereof;  or  in  any 
manner  molest,  trouble,  hinder  or  disturb  my  said  wife 
and  daughters,  or  any  of  them,  or  any  other  person  or 
persons  intrusted  by  or  for  them,  or  any  of  them,  or 
claiming  or  acting  under  this  my  last  will,  or  my  trustees 
or  executors,  or  any  of  them,  in  the  use,  exercise,  enjoy- 
ment, or  possession  thereof,  or  any  part  thereof,  in  sii^ 
or  any  of  the  said  cases;  my  mind  and  will  is,  that  the 
said  several  devises  made  to  my  said  son  of  the  said 
several  sums  of  money  so  due  on  mortgage  as  aforesaid, 
and  the  use  of  the  ftimiture  of  my  said  three  houses^ 
shall  be  null  and  void ;  and  then  and  in  dther  of  the 
cases  before  mentioned,  I  do  hereby  give  and  devise  the 
said  several  sums  of  money  so  due  upon  mortgage  as 
aforesaid,  and  all  the  ftimiture  of  my  said  three  houses, 
whereof  the  use  is  to  devise  to  my  said  son  as  afinresaid, 
to  my  said  two  daughters  for  their  own  proper  use  and 
benefit.'' 
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The  testator  gave  the  residue  of  his  personal  estate  to  1760. 

his  said  two  daughters^  whom  he  made  executrixes  of  his     ijn  '"^^'i   f 

^ill»  North  UM- 

Duke  Charles  died  on  the  2d  of  December,  1748.  berland 

Duke  Algernon  never  executed  any  release,  and  died  The  Marquis  of 
7th  February,  ^7^9  leaving  the  Countess  of  Northum^       Granby. 
berland  his  only  daughter  and  heir  at  law ;  and  having 
appointed  the  plaintiff,  the  Earl  of  Northumberland,  and 
Mr.  Justice  Forster,  his  executors. 

The  bill  in  the  original  cause  was  brought  by  the 
executors  of  Duke  Algernon  against  the  executors  and 
devisees  of  Duke  Charles,  for  the  sum  of  dPl  3,000,  being  [  494  ] 
the  arrears  of  the  annuity  of  £500  per  annum  for  twenty- 
six  years ;  viz.  from  the  death  of  the  first  Duchess  in 
1722,  to  Duke  Charles's  death  in  1748. 

It  was  insisted  by  the  answer  to  the  original  bill,  that 
Duke  Algernon  was  not  entitled  to  the  said  £500,  and 
that  if  he  was,  he  had  waived  it  by  accepting  to  take 
under  the  will  of  Duke  Charles;  and  the  cross  bill  prayed 
that  the  arrears  of  the  <f  500  might  be  declared  satisfied, 
and  that  Duke  Algernon  had  assented  to  his  father^s 
will,  and  accepted  the  bequests  upon  the  terms  therein 
mentioned,  and  might  be  decreed  to  execute  a  release,  or 
otherwise  be  declared  not  to  be  entitled  to  any  of  the 
bequests  given  under  the  will,  &c. 

It  was  proved  on  the  part  of  the  plaintifis  in  the  first 
cause,  that  Duke  Algernon,  on  being  informed  of  his 
father'^s  will,  said  it  was  hard  that  he  should  be  debarred 
from  any  claim  on  his  father^s  estate  by  consideration  of 
the  interest  of  a  siun  which  was  to  sink  into  the  estate  at 
his  decease ;  that  he  declared  that  he  would  not  give  a 
release  till  his  claims  were  satisfied,  and  that  he  would 
file  a  bill :  that  he  exclaimed  the  bequest  was  nothing: 
if  his  father  had  left  him  the  principal,  it  might  have 
tempted  him.     That  he  took  possession  of  Northumber^ 
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1700.  land  and  Sion  House  before  he  could  know  die  contents 

THeEwl  of     ^^  ^^  ^"^ "  *^**  *^^y  ^^^  ^^  ®^*  ^^  repair,  the  fiimi- 

NoRTHUM-     ture  being  so  bad  that  it  required  *above  <f  1000  to  be  laid 

BERLAND       q^j^  ^q  make  them  habitable. 

The  Marquis  of      ^^  appeared  on  the  other  side,  that  Duke  Algernon 

Granbt.       never  offered  to  pay  any  interest  for  the  mortgage  of 

.£35,000 ;  that  immediately  upon  Duke  Charles's  death 

he  took  possession  of  Sion  House  and  Northumberland 

House;  sent  his  steward  and  workmen  into  them ;  bsd 

the  pictures  cleaned,  the  Aimiture  beautified  and  altered, 

and  some  of  it  sold.     That  he  alsa  sent  persons  down  to 

Petworth  to  take  an  inventory  of  the  furniture,  and 

[  4f95  ]       bought  some  hay  and  lead  that  were  on  the  premises. 

Several  letters  were  read  from  him  to  the  Duchess :  in 

one,  dated  30th  December^  1746,  he  expressed  himself  as 

to  the  goods  at  Petworthj  ^^  Mr.  Harpur  is  to  be  present 

at  the  taking  away  the  goods  left  to  you  and  my  sisters. 

I  don'^t  foresee  any  dispute.*"    In  another,  dated  the  10th 

of  January  J 1749)  he  gave  her  permission  to  leave  some 

horses  at  Petworth  for  a  short  time,  if  convenient  to  her. 

In  a  letter  of  the  25th  of  AprU^  1749,  he  said,  that  since 

it  was  necessary  to  prove  his  father'^s  will  in  Chancery,  an 

amicable  bill  should  be  filed,  to  which  he  ought  to  be 

made  a  party ;  and  that  as  in  point  of  form  it  would  be 

necessary  for  him  to  put  in  an  answer,  he  would  give 

orders  to  have  it  done. 

The  Solidtor-Generalj  Mr.  SeweU^  Mr.  de  Grey,  and 
Mr.  CowpoTy  for  the  plaintiffs. 

Observed,  that  there  were  three  principal  questions  in 
this  case :  First,  Whether  Duke  Algernon  was  entitled 
under  the  settlements  to  the  annuity  of  ^500  ?  It  was  said 
that  there  was  no  intimation  that  the  <f  1000  per  annum 
was  taken  as  any  part  of  the  ^500 ;  nor  could  the  ac- 
quiescence of  Duke  Algernon  affect  him :  that  the  court 
will  distinguish  between  the  case  of  acquiescence  between 
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strangers,  and  that  of  a  parent  and  child.     Lord  Grey  y.  1760. 

Lady  Grey^  1  Ch.  Ca.  296.  Benson  v.  Col.  Carpenter  (a),     j^  ^^i^i  nf 

Upon  the  second  question,  whether  Duke  Algernon      Nobthum- 
could  demand  the  arrears  consistently  with  the  will?  it  was       bebland 
urged  that  he  could  :  that  this  was  a  debt,  and  affected  r^^^  Marquis  of 
only  the  residuary  legatees:  that  the  devise  of  the  residue       Gbanbt. 
must  be  understood  after  pajrment  of  debts. 

The  third  question  made  was,  whether  Duke  Algernon 
had  accepted  the  devise  ?  It  was  contended,  that  the 
release  was  a  condition  precedent  which  required  strict 
performance :  that  Duke  Algernon  had  a  right  to  have  [  496  ] 
his  claim  to  «f  500  per  annum  settled,  and  therefore  he 
was  not  to  be  presumed  to  have  made  an  election  before 
that  point  was  determined :  that  the  not  executing  the 
release  was  direct  evidence  of  non-acceptance :  that  he 
had  not  made  up  his  mind  to  accept  or  not ;  and  they 
relied  upon  his  declarations  of  dissatisfaction,  and  inten- 
tions of  filing  a  bill :  that  it  would  have  been  disadvantage- 
ous for  him  to  have  accepted  the  devise. 

The  Attomey-Generaly  Mr.  Harvey^  and  Mr.  Wil- 
hraham^  for  the  executors  of  Duke  Charles;  Mr.  Perrot 
for  Lord  Egremont 

The  Lord  Eeepeb. 

This  is  a  cause  between  great  persons,  and  has  been 
fully  discussed  at  the  bar ;  but,  for  my  part,  I  do  not 
think  the  point  of  any  great  difficulty  or  importance,  ex- 
cept the  value,  which  is  a  sum  of  <f  13,000. 

The  bill  is  brought  for  the  arrears  of  an  annuity  of 
£BO0y  payable  under  the  settlement  in  16879  from  the 
death  of  the  first  Duchess  of  Somerset^  who  died  in  No- 
vember y  1722,  to  the  death  of  Charles^  Duke  of  Somerset, 
in  December,  1748.  The  annuity  is  admitted  never  to 
have  been  demanded  firom  Duke  Charles,  or  fix>m  the 

(a)  Qu.? 
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1760.  trustees  of  the  term  of  500  years,  created  by  the  settle- 

Th    E    1   f     "*^^*  ^^^  raising  the  annuity  of  i?3000,  of  which  this 

North  UM-      c£^500  was  part.     The  bill  is  now  first  brought  by  the 

BBRLAND       executors  of  Lord  Hertford^  afterwards  Duke  Algernon^ 

The  Marquis  of  ^^^  payment  of  those  arrears  out  of  the  assets  of  his  father, 

Granbt.        Duke  Charles. 

Several  questions  have  been  made  by  way  of  bar. 

1st.  That  the  annuity  of  «P500,  as  commencing  from 
1722,  was  extinguished  by  the  settlement  of  1715. 

This  brings  the  several  settlements  under  consideration. 

By  the  settlement  of  1687$  a  term  of  500  years  was 

[  497  ]        created,  not  for  Lord  Hertford^  but  for  the  heir  male  of 

the  marriage  before  he  was  bom,  who  was  to  receive 

<f  3000  a-year  afler  twenty-one,  and  the  duchess's  death, 

during  the  life  of  the  duke,  clear  of  deductions. 

By  the  settlement  of  1707>  Lord  Hertford  was  to  re- 
ceive «£^3000  per  ann,  from  the  death  of  the  duke,  in  case 
the  duchess  survived,  till  some  estate  of  the  yearly  value 
of  <f  3000  above  reprizes,  should  be  settled  on  him  for  life 
in  possession. 

By  the  settlement  of  1715,  specific  lands  of  the  yearly 
value  of  oP  1788,  and  an  annuity  of  ^1000  a  year,  were 
limited  to  Lord  Hertford  in  possession ;  with  a  proviso, 
to  be  in  discharge  of  £2500  a  year,  part  of  the  <f  3000  a 
year  by  the  settlement  of  1707* 

It  is  clear,  by  the  settlement  of  1687>  Duke  Algernon 
would  have  been  entitled  to  «P3000  a  year  on  the  death 
of  his  mother ;  and  it  is  as  clear  that  by  the  settlement  of 
1715,  the  lands  of  the  value  of  ^1788  a  year  are  accepted 
as  ^2600  a  year,  part  of  the  ^3000  a  year.  And  there 
is  no  intimation  that  the  «f  1000  annuity  was  intended, 
nor  could  it  be  taken  in  satisfaction  of  any  part  of  the 
«e3000  a  year. 

But  the  defendants  object  acquiescence  and  the  statute 
of  limitations,  Duke  Algernon  never  having  demanded  it 
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.  As  to  acquiescence^  it  can  only  operate  either  as  proof         1760. 
or  presumption  of  actual  payment,  which  is  not  insisted     Th   E   1  of 
on  by  the  answer :  or  as  a  tacit  gift,  which  was  never  in-     Northum- 
tended.     On  the  contrary,  it  is  proved  that  Duke  Alger-       bbbland 
non  thought  himself  injured  by  withholding  the  annuity,  rj^^  Marquis  of 
Besides,  acquiescence  between  a  father  and  son  is  an  act       Granby. 
of  piety.     In  the  case  of  Lord  and  Lady  Greyy  which 
came  before  Lord  Nottingham^  he  held  the  receipt  of 
rents  and  profits  by  the  son  was  no  evidence  of  a  trust 
for  the  father.     Lord  Hertford  seemed  to  have  retained 
an  implicit  obedience  to  parental  authority :  if  therefore 
the  case  had  rested  here  I  should  think  myself  obliged  to        [  498  ] 
decree  for  the  plaintiff;  but  Duke  Charles  has  made  his 
will,  and  given  his  son  legacies,  with  a  precedent  condi^ 
tion  annexed. 

From  this  will  it  is  as  plain  as  words  can  express  it, 
that  Duke  Charles  did  not  intend  that  Duke  Algernon 
should  have  the  legacies,  and  a  satisfaction  for  his  other 
claims ;  but  that  if  he  had  one,  he  must  relinquish  the 
other. 

Great  stress  was  laid  on  the  circumstance  of  the  exe- 
cutors having,  by  the  advice  of  Sir  Thomas  Bootle,  paid 
<f  200,  the  arrears  of  the  ^1000  per  ann.  due  at  Duke 
Charles''^  death.  I  think  Sir  Thomas  acted  with  his 
usual  judgment  in  advising  them  to  do  it :  it  was  a  com- 
pliance with  the  spirit  of  the  will.  The  release  required 
by  the  will  was  restrained  to  pretended  claims  only. 
Duke  Charles  never  meant  to  exclude  Duke  Algernon 
from  any  thing  he  was  in  possession  of,  but  only  from  such 
claims  as  he  had  disputed  or  denied  during  his  life.  The 
executors  might  as  well  have  withheld  the  arrears  of  rent 
of  the  Wiltshire  estate,  as  the  arrears  of  this  annuity  of 
dPlOOO. 

Another  objection  was  made,  as  preliminary  to  the  last 
point,  as  to  the  extent  of  what  is  called  a  forfeiture.    I  do 
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17^-  not  call  it  a  forfeiture,  but  a  want  of  perfimning  a  con- 

m^^^l  f  dition  precedent,  to  attach  by  way  of  l^acy,  and  to  make 
North  UM-  that  legacy  existing  in  the  will.  I  am  dear  the  intent  of 
BBRLAND  ijjjg  ^p|^^  ^g  collected  from  the  proviso,  was,  that  if  Duke 
The  Marquis  of  -^fe^'^on  should  refuse  to  comply  with  the  terms  of  the 
Granby.  devise,  Duke  Charles  intended  to  strike  the  I^acies  to 
him  out  of  the  will,  and  to  revoke  and  make  them  void 
to  all  intents  and  purposes.  The  l^ades  were  given  to 
establish  harmony  in  his  family.  He  could  not  intend 
after  his  son'^s  death,  who  was  sixty-fi>nr,  to  give  than 
over;  but  he  intended  that  Duke  Algernon's  daughter 
should,  after  her  father^s  death,  take  the  benefit  of  the 
[  499  ]  furniture  in  Northumberland  House  and  Sion  House^ 
and  Lord  JBgremont  the  furniture  at  Petworth:  and  I 
am  satisfied  he  worded  his  will  for  such  a  construction. 
That  he  intended  the  release  as  a  condition  precedent, 
that  if  it  was  not  made,  **  what  I  intend  to  ^ve  to  Lord 
Hertford^  and  his  children,  and  nephew,  I  will  give  to 
my  daughter  ;*"  and  the  more  so,  as  in  the  clause  of  for- 
feiture, it  is  the  same  to  all  in  remainder,  as  it  is  to  Lord 
Hertford, 

I  think  therefore  this  would  create  an  absolute  interest 
in  the  daughters  in  the  furniture  and  the  mortgage  money, 
in  case  of  this  refusal. 

The  legacies  being  then  given  on  conditions  precedent, 
it  makes  the  material  question  simply  this,  which,  as  Mr. 
Attomey^General  says,  is  a  question  merely  of  evidence, 
has  Duke  Algernon  taken  and  received  the  l^acy?  If 
he  has,  he  must  perfonn  the  condition ;  it  bdng  a  stand- 
ing maxim  in  equity,  qui  sentit  commodumy  senHre  debet 
et  onus. 

Now  there  cannot  be  a  stronger  evidence  of  an  electi<Hi. 
Duke  Algemoh*s  acts  hardly  bear  a  comment,  nor  do 
they  admit  the  least  controversy.  He  survived  his  father 
fourteen  months :  he  had  a  copy  of  the  wiU  immediately, 
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and  was  attended  by  persons  very  able  to  give  bim  cau-  1760. 

tionary  advice.     He  never  offered  to  pay  one  shilling  in-     The'EMl  of 
terest  on  so  large  a  sum  as  «P35,000,  the  mortgage  debt.      Nobthum- 
By  not  paying  the  interest  he  received  it  the  same  as  if  it       bbbland 
had  been  owing  by  a  third  person :  he  retained  it  to  him-  r£^^  Marquis  of 
self  as  a  legatee.  Gbanbt. 

What  was  his  conduct  as  to  the  fiumiture  ?  If  he  had 
only  entered  and  let  the  fiimiture  continue,  even  if  he 
had  used  it  till  taken  away,  I  should  have  thought  the 
construction  rigorous ;  but  he  sold  it,  and  converted  it 
entirely.  As  a  legatee  he  had  certainly  a  right  to  do  so, 
but  no  way  else :  as  in  the  case  of  a  condition  annexed  to 
the  l^acy  of  a  diamcmd,  the  sale  of  the  diamonds  is  an 
acceptance  of  the  condition.  His  receipt  shews  his  con-  [  500  ] 
duct  as  to  the  rest*  He  purchased  the  hay  and  lead,  and 
why  not  the  ftimiture,  unless  he  took  it  as  a  legacy  ? 
Consider  his  letter  to  the  Duchess  of  25th  April,  17^9, 
in  which  he  says,  That  since  it  was  thought  necessaiy,  in 
order  to  prove  his  father^s  will  in  chancery,  an  amicable 
bill  should  be  filed,  to  which  he  ought  to  be  made  a  party, 
and  that  in  point  of  form  it  would  be  necessary  for  him 
to  put  in  an  answer,  he  would  give  orders  to  have  it  done. 
Had  he  insisted  by  his  answer  on  all  his  claims,  would  it 
have  been  amicable  ?  I  should  call  it  something  of  the 
most  indelicate  nature,  if  he  had  done  so  after  such  letters 
had  been  written. 

What  is  the  answer  to  all  this  ?  Stirrock  and  Harpur 
say,  for  their  evidence  amounts  to  this,  that  Duke  Alger- 
nofi  said  he  would  not  execute  a  release  till  his  claims 
were  a^usted ;  and  that  he  ordered  Harpwr  to  bring  a 
bill.  It  appears  to  me  that  he  was  encouraged  by  his 
counsel,  to  think  he  could  set  up  his  claim  to  the  annuity 
consistent  with  the  will ;  but  I  am  clear  he  could  not. 
His  conduct  shews  that  if  he  could  not  have  both,  he  in- 
tended at  all  events  to  take  the  legacy.'   He  received  the 
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1760.  interest ;  he  took  the  furniture ;  this  shews  that  he  had 

Th  ^'em'I  f     Jnade  his  determination.     **  I  will  have  these  things  ad- 

NoRTHUM-     justed;  if  not  I  will  bring  a  bill:  but  I  have  shewn  I 

BBRLAND       ^^^  ultimately,  at  all  events,  abide  by  the  wilL"     The 

The  Marquis  of  ^^^^  ^^  *h®  fiimiture  of  all  the  houses  is  not  proved ; 

Granby.       such  part  as  was  at  Pettoorthj  where  the  Duke  constantly 

resided,  and  sometimes  in  great  splendour,  must  have 

been  considerable.     The  other  houses  may  be  conddered 

as  abandoned. 

I  can  suggest  many  reasons  why  he  should  elect  the 
legacy  given  by  the  will,  without  weighing  the  value 
either  way.  It  was  consistent  with  his  quali^,  with  that 
filial  piety  which  had  displayed  itself  during  his  life ;  his 
[  501  ]  obedience  to  his  father^s  last  injunctions  and  recommend- 
ations in  his  will :  it  was  consistent  with  his  estate  and  years. 
Lady  Northumberland  was  his  daughter.  Lord  Egrenumt 
his  nephew.  Shall  I  begin  at  sixty-four  to  new  furnish 
aU  my  houses,  and  leave  upon  the  estates  of  my  daughter 
and  nephew  a  mortgage  of  ^£^35,000  ? 

But  I  will  go  a  step  further,  and  suppose  Duke  Jlger^ 
nan  had  declared  ever  so  often,  and  in  words,  his  refusal 
to  take  the  l^^es  on  the  terms  in  the  will,  it  would 
have  made  no  difference  with  me ;  I  should  still  have 
been  of  opinion  he  had  accepted,  not  on  the  foundation 
of  precedents,  but  on  certain  principles  of  law ;  that  no 
man  shall  be  admitted  to  qualify  his  own  acts,  is  a  funda- 
mental maxim  of  Uw. 

Put  the  case  another  way :  Suppose  it  had  been  the 
case  of  a  covenant  between  Duke  Charles  and  Duke 
Algernon^  that  if  Duke  Algernon  accepted  the  furniture 
within  fourteen  months,  he  should  then  release  all  his 
claims  on  the  estate  of  Duke  Charles;  and  suppose  he 
had  accepted  the  ftimiture  of  Duke  Charles^  and  had 
then  come  into  this  court  for  a  specific  performance  of  the 
covenant,  would  not  the  court  have  decreed  a  release? 


rk. 
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Now  I  consider  the  acceptance  of  a  conditional  legacy  as  1760. 

a  contract  or  a  debt ;  and  that  if  you  accept  it,  you  take  «p|^    p,    «   ^ 

it  with  the  condition  annexed.  Nobthum- 

Dismiss  the  bill,  so  far  as  prays  payment  of  the  0^13,000  bbbland 

arrears  of  the  annuity;  and  the  executors  of  Duke  Alger^  j}^^  Marquis  of 
non  to  execute  a  release,  pursuant  to  the  will  of  Duke 
Charles. 


Obanby. 


This  cause  was  reheard  be- 
fore Lord  Camden,  in  conse- 
quence>  probably^  of  the  opi- 
nion of  the  House  of  Lords, 
in  reversing  part  of  the  de- 
cree of  Lord  Northington  in 
the  case  upon  the  will  of  the 
Duke  of  Montague,  Amb,  533^ 
in  which  it  was  held>  that  the 
right  to  elect  lasted  till  the 
whole  of  the  testator's  affidrs 
had  been  wound  np^  and  the 
^trusts  executed^  a  period  of 
upwards  of  fifty  years.  3  Bro, 
P.  C.  Ed.  Tond.  277-  That 
decision  has>  however^  always 
been  disapproved  of.  But" 
ricke  V.  Broadhurst,  1  Fes. 
jun.  171.  S.  C.  3  Bro.  C.  C. 
88.  Freke  v.  Lord  Barring" 
Ion,  3  Bro.  C.  C.  274.  In 
Wake  V.  Wake,  1    Ves.  jun. 


335,  S.  C.  3  Bro.  C.  C.  255, 
Lord  Eldon,  then  Solicitor" 
General,  observed,  that  he  had 
heard  Lord  Thurlow  say,  over 
and  over  again,  that  the  case 
should  never  bias  any  other, 
where  there  is  the  least  dif- 
ference between  them,  and  ac- 
cordingly we  see  that  Lord 
Camden,  upon  great  consider- 
ation, affirmed  the  present  de- 
cree. Amb.  657* 

The  present  case  was  relied 
upon  in  Simpson  v.  Tickers, 
14  Ves,  341,  but  the  circum- 
stances of  that  case  were  to- 
tally dissimilar,  as  there  the 
devisee  could  not  be  consi* 
dered  as  possessing  the  estate 
under  the  devise^  being  the 
heir  at  law,  and  having  en* 
tered  contesting  the  will. 


[  ♦502] 
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1760.  FORBES  V,  PHIPPS. 

lOtb  and  11th 

Nov.  (jteg.  Lib.  a.  176O./0I.  66.) 

Where  nfeme  Thomas  Hutton  by  his  wHl,  bearing  date  the  4ih  of 

^Tto^^th  September,  1725,  devised  to  Francis  Tayltyr^  Samuel 
oi  the  reddue  of  Dawson,  and  Richard  Dawson,  their  heirs  and  aiwigfs 
es^^mKmabill  all  his  hinds;  and- gave  to  them,  thdr  executon,  admi^ 
filed  by  another  nistrators,  and  assigns,  all  his  personal  estate,  in  trust  to 
to  whi^s^and  sell  his  lands  for  the  best  price  that  coidd  be  got ;  and 

her  husband  were  ^^^  rf  the  money  that  should  arise  from  the  same,  and 

defendants;  a 

decree  was  made  out  of  his  personal  estate,  to  pay  all  Ins  debts,  &c;  ana 

for  a  sale  of  the  jjg  g-^y^  ^he  residue  to  his  four  sisters,  in  equal  portions ; 
estate  and  pay-  ^  ... 

ment:  held, that  and  on  the  death  of  any  of  them  ^thout  issue,  directed 

iSolSd/l^  her  8h«e  to  go  to  his  six  nephew,  and  nieces  the«in 
husband  by  the     named ;  and  if  any  of  such  nephews  and  nieces  should 

flficffic  *  And 

though' the  de-  *^  ^^^^  ^^^  leaving  issue,  his  or  her  share  to  be  paid  to 
fendants  were  his  or  her  children ;  and  after  the  death  of  the  survivor 
wife,  yet  that  the  ^^  ^^  ^^  f^^^  sisters,  the  produce  of  his  real  and  per- 

court  would  in-  gonal  estate  to  be  paid  in  like  manner  to  his  said  nephews 
terpose  to  take  t    .      1  m  1 

the  money  out  <^  and  nieces,  or  their  childfen. 

thdr  hands.  ^yj  y^  f^^  gig^^^  ^^  without  having  any  further 

I-    ^^  -I      issue  than  the  nephews  and  nieces  named  in  the  will. 

Elizabeth  Dawson,  one  of  the  nieces  so  named,  in  I7I6, 
married  Samuel  Hilary,  who  died  in  1 7^0,  leaving  by 
ho:  one  son,  Thomas  Hilary;  and  she  afterwards,  in 
17299  married  Thomas  Jekyll. 

Bryan  Dawson,  one  of  the  testator^s  nephews,  after 
the  death  of  the  last  of  the  four  sisters,  which  happened 
in  1734,  filed  a  bill  for  an  account  and  payment  of  his 
share  of  the  residue  of  the  testator'^s  estate ;  to  which  bill 
the  executors  named  in  the  will,  and  Mr.  and  Mrs.  Jekyll, 
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and  the  other  nephews  and  nieces,  were  defendants.  A 
decree  was  made  on  the  14th  November,  1737>  ^^  ^®^" 
blish  the  will,  &c. ;  directing  a  sale  of  the  real  estate,  and 
an  account,  &c. ;  and  that  the  whole  should  be  divided 
into  six  equal  parts,  and  one  sixth  part  be  paid  to  the 
plaintiff,  one  other  sixth  part  to  the  defendants,  Thomas 
Jekyll,  and  Elizabeth  his  wife,  &c. 

Samuel  Hilary,  the  first  husband  of  Mrs.  Jekyll,  by 
his  will,  dated  the  18th  of  March,  17^0,  devised  his  real 
estates  (after  charging  them  in  fiivour  of  his  said  wife  in 
manner  therein  mentioned)  to  his  only  son,  Thames 
Hilary,  and  his  heirs,  for  ever,  in  case  he  should  attain 
the  age  of  twenty-one  years;  and  in  the  mean  time 
directed  that  his  wife,  whom  he  made  his  executrix, 
should  receive  the  rents  and  profits,  and  apply  such  part 
thereof  to  his  maintenance  and  education  as  should  be 
reasonable,  &c. 

Mrs.  Hilary,  as  executrix  of  her  husband,  and  also  of 
her  aunt,  Eleanar  Hutton,  had  become  indebted  to  the 
estate  of  her  son,  Thomas  Hilary,  for  three  several 
sums  of  .£'2000,  £\05,  and  £5  5s.  She  afterwards 
died  in  the  lifetime  of  her  husband,  Mr.  JekyU,  on  the 
15th  of  December,  VJ^ :  Jekyll,  in  17^3,  married  the 
plaintiff*,  afterwards  Mrs.  Forbes;  and  he  dying  in  Au- 
gust,  1744,  she  married  the  plaintifi*,  Forbes,  on  the  5th 
oi, February,  1745. 

.  This  was  a  bill  brought  by  Forbes  and  his  wife  against 
the  executors  of  Bryan  Dawson,  who  had  received  the 
purchase  money  for  the  estate,  and  was  sole  executor  and 
residuary  legatee  of  Thomas  Hilary,  and  administrator, 
with  the  will  annexed,  oi  Samuel  Hilary,  unadministered 
by  Elizabeth  Hilary,  afterwards  JehyU,  and  also  ad- 
ministrator of  Elizabeth  JehyU,  unadministered  by  Tho- 
inas  Jekyll,  &c.    It  prayed  an  account,  and  payment  of 
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the  sum  of  <£^1578  19^.  3d.  being  one  sixth  of  the  estate 
of  the  testator  Hution. 

The  Aitamey-General,  the  SoKcUar^Generai^  and 
Mr.  Stainsbf/y  for  ^he  phdntiflb, 

Contended,  that  the  right  to  this  sum  survived  to  Tho- 
mas JekyU  from  his  wife  Elizabeth;  they  cited  Obrian 
V.  Rammy  Carth.  30.  Woodyer  v.  Gresham,  ib.  415. 
1  Salk.  116.  Nanney  v.  Martin,  1  Ch.  Ca.  27-  1  Can. 
Rep.  234.     Heard  v.  Stamfardy  3  P.  W.  409  (a). 

Mr.  Sewell,  Mr.  de  Gr^y,  and  Mr.  Witbrahamy  fir 
the  defendants. 

This  is  a  hard  case  against  the  defendants.  Mr.  Jdsyil 
obtained  7  or  .£^8000  by  his  wife,  having  nothing  of  his 
own.  In  general  a  decree  for  payment  to  husband  and  wife 
will  survive ;  but  then  the  husband  takes  it  subject  to  all 
demands  upon  it  Bachelor  v.  Bean,  2  Vem.  61.  Sander- 
son  V.  Crouehy  ib,  118.  Pagett  v.  Hoskinsy  Prec  Can. 
431.  Earl  of  Thomond  v.  Earl  of  Sujblky  1  P.  W.  461. 
In  all  the  cases  at  law,  where  the  choses  in  action  of  the 
wife  were  held  to  survive,  some  act  had  been  done  by  the 
husband  to  reduce  them  into  possession.  In  the  present 
case  no  act  has  been  done  by  him :  he  was  a  defendant, 
and  the  decree  was  made  without  his  intervention.  It 
might  have  been  a  decree  in  invitum.  If  the  husband 
had  brought  his  bill  during  the  wife^s  life,  the  (x>urt  would 
have  retained  a  bill,  brought  by  the  defendants,  to  im- 
pound this  fund  for  the  creditors. 


The  Lord  Ksepeb. 

Henry  Hutton  devised  his  real  and  personal  estate  to 
his  four  sisters  successively,  with  a  remainder  to  his 


(a)   Vide,  also,  Marder  v.     AUawaif,  8  T.  R.  257.  Cooper 
Lee,  Burr.  1471.     Cowrie  v.    v.  Hunchin,  4  EaH,  521. 
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nephews  and  nieces, -six  in  number;  the  last  of  whom 
^ed  in  1734,  and  the  devise  over  took  place.  One  of  the 
six  was  Elizabeth  Dawson,  who  first  married,  in  17^6, 
with  Samuel  Hilary,  who  died  in  1720;  and  she,  in 
17^9  married  Thomas  Jekyll,  and  died  in  1742.  In 
1743  Jekyll  married,  and  died  in  1744;  and  his  widow, 
in  1745,  married  the  plaintiff  Forbes. 

A  bill  was  brought  in  1734  to  establish  HuttorCs  will, 
and  carry  the  same  into  execution.  Bryan  Dawson,  one 
of  the  six,  was  plaintiff,  and  Mrs.  Jekyll  and  her  husband 
were  among  the  defendants.  There  was  a  decree  in  1737^ 
proper  accounts  directed,  a  sale  ordered,  and  the  residue 
to  be  divided  among  the  six,  and  inter  alios,  one-sixth  to 
Thomas  Jekyll  and  his  wife. 

Mrs.  Jekyll,  who  was  first  Mrs.  Hilary,  entered  upon 
the  estate  of  her  infant  son,  Thomas  Hilary,  and  was  ac- 
countable for  the  rents  and  profits  of  his  estate ;  and  as 
representative  of  her  husband,  Samuel  Hilary,  was  ac- 
countable for  his  personal  estate,  to  pay  JE^2000  due  on 
the  marriage  articles,  and  .£^100  to  her  son,  as  represent- 
ative of  Eleanor  Hunt. 

Upon  this  state  of  the  case,  the  plaintiff  claiming  under 
Thomas  Jekyll  as  having  married  his  widow  and  repre- 
sentative, insists  that  this  one-sixth,  decreed  in  1737  to 
Thomas  Jekyll  and  his  wife,  vested  by  survivorship  in 
Thomas  Jekyll,  and  was  no  part  of  the  estate  or  assets  of 
his  wifis.  The  defendants,  on  the  condary,  insist  that 
this  vested  in  him  as  assets,  or  qiMsi  assets,  of  his  wife, 
and  ought  to  be  charged  with  the  defendant's  claims  in 
the  right  of  Thomas  the  son;  or  at  least,  that  the  defend- 
ants having  acquired  the  possession  of  the  money,  and 
being  creditors  of  Thomas  on  the  first  Mrs.  Jekyll,  this 
court  should  not  take  it  out  of  their  hands. 

But  with  regard  to  this  court's  standing  neuter,  that 
entirely  depends  on  the  merit  of  the  defendant's  claim. 
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which  results  back  to  the  real  rights  of  the  parties.  For 
if  these  are  the  assets  of  Mrs.  Jekyll,  the  first  wife,  of 
whom  I  must  now  take  the  defendants  to  be  creditors, 
they  haTe  an  equitable  right  to  retain,  and  a  court  of 
equity  cannot  interpose  against  them. 

I  must,  however,  contradict  the  position  of  the  defend- 
ants^ counsel,  that  if  Mr*  JekyU  had  brought  his  bill 
for  this  one-sixth,  living  his  wife,  I  could  have  retained 
a  bill  brought  by  the  defendants  to  impound  this  fond 
for  the  creditors :  though  I  might  have  secured  the  wife 
if  unprovided  for.  And  I  am  warranted  by  the  highest 
authority  in  saying  this ;  viz.  the  case  of  Mason  v.  Mc»- 
ters,  determined  30  Car.  2.  by  Lord  Nottingham*  There 
the  defendant,  being  a  mean  and  indigent  man,  stole  a 
marriage  with  one  that  had  <f  500:  half  was  paid  down, 
half  was  secured  by  bond :  the  defendant  sued  the  bond. 
Lord  Nottingham  says,  I  restrained  this  suit  till  some 
provision  was  made  for  the  wife  out  of  the  mcmey ;  and  at 
the  same  time  dismissed  a  bill  brought  by  a  creditor  of 
the  husband  against  the  trustee  of  this  bond  to  pay  him 
out  of  this  security,  which  was  a  kind  of  attachment  in 
equity  (a). 

Besides  this,  whenever  a  man  has  an  equitable  rij^t, 
this  court  must  determine  it ;  for  being  without  remedy 
at  law,  if  he  were  also  without  remedy  here,  he  would  be 
with  and  without  right,  which  is  a  contradictiim  in  terms. 
And  this  rule  is  universal,  except  where  the  jurisdiction 
is  repelled  by  an  equal  or  superiw  equity. 

The  question,  therefore,  is  reduced  to  an  inquiry  what 
right  Mr.  Jekyll  acquired  by  his  marriage  and  the  decree: 
that  is,  whether  he  took  this  one-sixth  by  the  decree  and 
survivorship,  or  as  administrator  to  his  wifo. 

And  first,  it  is  clear  that  if  this  money  had  been  paid 


(a)  Vide  Earl  olSalishyrtfv.  Newton,  ante,  370. 
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during  coverture,  without  a  suit  in  right  of  his  wife,  it 
could  not,  on  survivorship,  have  been  liable  to  any  of 
her  debts  not  adjudged  during  coverture ;  and  this  has 
always  been  law;  and  if  there  was  any  reason  to  the  con-i 
trary,  yet  it  is  beyond  the  authority  of  this  court  to  altey 
it. 

But  in  choses  in  action,  which  can  only  be  recovered 
in  a  course  of  representation  as  the  estate  of  the  wife,  tho 
case  is  different,  and  the  law  is  otherwise. 

But  a  decree  is  equal  to  a  judgment  at  law,  which 
operates  to  vest  the  property,  joint  or  separate,  pursuant 
to  the  decree  (a) :  and  even  an  award  is  sufficient  for  that 
purpose.  Oglander  v.  Bastrm,  1  Vem,  396.  The  plaintiff 
being  entitled  to  the  personal  estate  of «/.  «$*.,  and  a  differ- 
ence arising  between  the  plaintiff's  husband  and  the  exe- 
cutor, touching  the  quantum^  it  was  referred  to  arbitra- 
tion, and  an  award  was  made  of  a  sum  to  be  paid  to  the 
plaintiff ""s  husband:    before  any  payment  he  dies:  the 
wife  brought  her  bill,  supposing  it   to  survive  to  her. 
Lard  Chancellor,     The  award  is  a  sort  of  judgment,  and 
that  has  changed  the  property,  and  vested  it  in  the  hus- 
band.    And  in  the  same  case  th^  court  said,  If  there  be 
a  bond  debt  due  to  the  wife,  the  husband  may  sue  without 
joining  his  wife ;  but  if  the  wife  is  joined,  and  judgment 
is  recovered,  the  judgment  will  survive  to  the  wife ;  but 
not  being  joined,  the  judgment  will  vest  in  the  husband. 
And  in  the  case  of  SqtUb  v.  JFtn,  1  P.  W.  378.,  it  was 
held,  that  a  voluntary  assignment  of  the  wife'^s  choses  in 
action  altered  the  property. 

I  cannot  find  any  sound  reason  or  authority  to  dis- 
tinguish between  the  operation  of  a  decree  on  a  plaintiff 
or  defendant ;  but  I  think  a  defendant's  appearing,  and 
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{a)  See  the  note  at  the  end     clear  that  this  propoeiticm  is 
of  the  case,  from  which  it  is     not  correct. 
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submitting  to  the  jurisdiction  of  this   court,    is  mmA 
stronger  than  submitting  himself  to  private  arbitration. 

I  am  therefore  of  opinion,  that  by  the  established  rules 
of  bw  and  equity  Mr.  JekyU  took  this  one-sixth  by  snr« 
vivorship,  and  not  subject  to  the  debts  of  his  first  wife  (a). 


(a)  In  a  case  in  Aleyn,  36, 
cited  by  Lord  Hardwicke,  in 
Garforth  v.  Bradley,  2  Ves. 
675,  it  is  said  that  the  hus- 
band's bringing  an  action  in 
his  own  name^  and  obtaining 
judgment,  wiU  prevent  a  chose 
in  action  surviving  to  the  wife : 
but  Lord  Cotvper,  in  Packer 
V.  Wyndham,  Prec.  Can.  415., 
and  Lord  Hardwicke,  in  Bond 
V.  Simmons,  3  Atk,  20,  con« 
sidered  that  it  would  not  have 
that  effect  if  he  died  before 
execution;  therefore  the  above 
determination  of  Lord  Jeffries, 
in  Oglander  v.  Boston,  that  a 
sum  of  money  awarded  to  the 
husband  was  in  the  nature  of 
a  judgment,  and  had  changed 
the  property,  though  relied 
on  by  Lord  Norihington,  seems 
questionable.  Nor,  it  should 
seem,  would  a  decree  of  a  court 
of  equity,  of  itself,  have  that 
effect :  though  equal  in  extent 
and  operation  to  a  judgment 
at  law,  it  is  not  superior  to  it; 
it  does  not  pass  property,  but 
merely  declares  the  right  ex« 
isting  by  antecedent  title  and 


disposition.  For.  217*  10 
Ves.  587-  And  it  is  aho 
clear,  thsf  where  money  hti 
been  paid  into  court  under  a 
decree  for  the  husband  to 
propose  a  aettlemect)  sack 
payment  wiU  not  give  him 
the  absolute  interest  in  tlie 
property;  Bond  v.  Simmcms, 
cit.  sup.  MadaulayY.  Philips, 
4  Ves,  15.,  the  determination 
in  Packer  v.  Wyndham,  to  tlie 
contrary,  being  obviously  er- 
roneous. 

The  present  case,  howerer, 
as  well  as  that  of  Heygaie  t. 
Annesley,  3  Bro.  C.  C.  362, 
are  distinguishable  from  the 
circumstance  of  there  being  an 
order  for  paymetU  qf  the  mih 
ney,  which  is  widely  different 
from  the  direction  in  Bond  t. 
Simmons,  and  Macaulay  t. 
Philips,  where  payment  into 
court  was  held  not  to  diange 
the  property,  the  court  there- 
by merely  substituting  itaelf 
for  the  trustee.  Taking  the 
fund  into  its  hands,  and  exer- 
cising its  usual  equity,  it  re- 
fuses to  pay  out  that  funi 


CASES  IN  CHANCERY. 


508 


except  upon  the  condition 
mentioned  in  the  order>  which^ 
to  use  the  language  of  the 
counsel  in  Packer  v.  Wynd-- 
ham,  is  in  the  nature  of  a  con- 
dition precedent:  and  the 
husb^d  not  having  performed 
his  part  thereof^  has  no  title 
to  the  fortune.  But  in  the 
other  case,  the  court  not  ex- 
ercising any  control  over  the 
fund,  declares  the  rights  of  the 
parties,  and  orders  pa3rment. 
The  whole  transaction  is  com- 
pleted, and  therefore  differs 
from    a  judgment    at    law. 


where  an  ulterior  step  must 
be  taken  by  the  party  reco- 
vering to  make  it  operate 
upon  the  thing  recovered; 
viz.  suing  out  a  writ  of  error. 
That  the  assignment  for 
valuable  consideration  by  the 
husband,  of  the  wife's  rever- 
sionary choses  in  action,  does 
not  amount  to  such  a  reduc- 
tion into  possession  as  to 
change  the  property,  vide  Lee 
▼.  Hornthy,  2  Mad.  Rep.  16. 
Purdew  ▼.  Jackson,  1  Russ» 
1. 
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BOSON  V.  STATHAM. 
{Reg.  Lib.  a.  I76O./0/.  38.) 


1760. 
iioy.  14th,  15th, 
&  17th. 
^  S.C. 

1  Car,  17. 
Amb.MS8. 

Thomas  Davill^  being  seised  and  possessed  of  a  con-  Devise  by  wilL 

Eiderable  real  and  personal  estate,  by  his  will,  dated  17th  "^^d  by  thjnse 

.*,  ^  •       witnesses,  to  A* 

July^  17^9  devised  all  his  real  estates  to  Robert  Dawson^  B.  and  C,  and 

the  defendant iJ/a/Aam,  and  JoAn^arm,  to  hold  to  them,  ^^  ^^^  ^^^«„ 

.  '  ,  '  survivor:  the bdl 

and  the  heirs  of  the  survivor  of  them,  for  ever,  subject  to  stated,  that  it 
an  annuity  to  one  Hester  Goody  and  alao  to  the  payment  ^^"J  foj^ 
of  the  sum  of  ^50  to  John  Boaofiy  his  heir  at  law^  to  be  charity  dedared 
paid  one  month  after  his  decease ;  and  his  will  was,  that  S^ted'aiMthe'x 
his  heir  at  law,  upon  receipt  thereof,  should  release  and  ^®  ^^  ^  ^ 
discharge  all  his  messuages  and  lands,  so  given  as  afore-  by  two  witnesses 

said,  unto  the  said  trustees,  and  to  the  heirs  of  the  sur-  ^^y*  -^i*  ^ 
^  ,  admitted  by  the 

▼ivor  of  them ;  and  all  his  personal  estate  he  bequeathed  answer:  held, 

that  the  devise 
was  void  under  the  statute  of  flmtmain. 
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to  the  said  Robert  Dawson^  whom  he  made  his  ex- 
ecutor. 

•  This  bill,  which  was  brought  by  the  heir  at  law,  and 
the  personal  representative,  stated  the  above  will ;  and 
that  the  former,  being  ignorant  of  his  rights,  executed  a 
release.  That  it  had  been  since  discovered  that  the  de- 
vises and  bequests  in  the  said  will  were  not  really  intend- 
ed for  the  benefit  of  the  devisees  and  legatee,  but  were  in 
trust  for  a  charity,  void  by  the  statute  of  mortmain :  that 
the  testator  by  an  instrument,  bearing  even  date  with  his 
wiU,  and  attested  by  two  witnesses  only,  after  taking  no- 
tice of  the  statute  of  mortmain,  requested  his  executors  to 
lay  out  the  surplus  of  his  personal  estate  in  the  purchase 
of  houses  and  land  for  erecting  a  school-house  in  the  parish 
of  Hinckley;  and  also  requested  his  trustees  to  settle  hii 
real  estates  to  the  same  uses,  with  power  to  choose  other 
trustees,  &c. 

The  bill  charged  that  such  disposition  was  void,  and 
prayed  that  the  will  might  be  set  aside,  and  also  the  re- 
lease, as  obtained  by  fraud. 

The  defendant  Statham,  the  surviving  trustee,  by  his 
answer,  admitted  the  instrument  as  set  forth  in  the  bill, 
and  submitted  the  construction  and  effect  of  it,  and  of  the 
intention  of  the  testator  as  expressed  therein,  to  the  judg- 
ment of  the  court.  That  he  was  advised,  and  submitted 
to  the  consideration  of  the  court,  that  as  the  said  will  wf» 
duly  executed  and  attested  so  as  to  pass  real  estates  (^in- 
heritance, and  as  the  said  estate  and  premises  were  abso- 
lutely devised  without  any  charitable  yse  or  trust  appear- 
ing on  the  said  will,  either  expressed  or  implied,  the  said 
real  estate  was  well  and  effectually  devised  to  them  ;  and 
that  the  defendant  now  is,  as  surviving  devisee,  entitled 
to  the  said  real  estate,  to  hold  to  him  and  his  heirs  for 
ever,  by  virtue  of  the  said  will ;  but  he  no  where  stated 


CASES  IN  CHANCERY. 


509 


that  the  trustees  were  to  take  any  beneficial  interest  to 
themselves. 

^The  SolicitoT-Generaly  Mr.  Sewell,  and  Mr.  BickneUf 
for  the  plaintiff. 

The  question  is,  whether  this  was  not  a  resulting  trust 
for  the  benefit  of  the  heir  at  law  and  next  of  kin.  There 
is  no  doubt  but  that  a  paper  writing  is  a  sufficient  decla^ 
ration  of  trust  of  personal  estate ;  but  the  great  question 
is  as  to  the  validity  of  this  instrument  to  control  the  real 
estate,  being  only  attested  by  two  witnesses.  It  must  be 
admitted,  that  if  this  declaration  were  a  declaration  of  a 
legal  trust  it  would  be  void ;  but  the  policy  of  the  law, 
which  endeavours  to  prevent  frauds  as  well  in  legem  as 
in  equitatemj  by  evasions  of  the  statute  of  mortmain,  will 
receive  this  instrument  Ks  evidence  of  the  secret  trust : 
and  in  this  respect  the  court  will  act  with  the  same  strict- 
ness  that  it  did  in  the  cases  on  the  popish  acts.  In 
Unitt  V.  Bartlettj  15th  Jtme,  1757)  on  a  bill  to  have  a 
discovery  of  a  trust  for  a  papist,  a  demurrer,  because  dis- 
abling himself,  was  overruled;  and  in  Panton  v.  Lorrain^ 
27th  Mayy  1758,  before  your  Lordship,  defendant  being 
charged  to  be  a  trustee  for  a  papist,  an  issue  was  directed. 
So  also  in  cases  of  superstitious  uses.  In  the  Attorney^ 
General  v.  Janesy  2l8t  June,  4  Jac.  2.  there  was  a  con* 
veyance  of  lands  to  erect  a  chapel ;  the  bill  charged  that 
it  was  intended  for  a  mass-house,  and  a  trial  being  direct- 
ed which  found  it  so,  the  court  decreed  for  the  crown : 
so  also  in  the  other  cases  cited  in  the  arguments  upon 
Adlington  v.  Cann.  In  Edwards  v.  Pike  (a),  your 
Lordship  being  of  opinion  that  the  trustees  took  the  es- 
tate on  a  promise,  declared  the  devise  void. 

The  Attorney-General  and  Mr.  WUbraham  for  the 
defendants. 

The  question  is,  whether  this  instrument  infects  the 
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will  that  gives  this  estate  to  the  defendants ;  whether  it 
be  evidence  of  the  intention  or  not ;  if  it  is  testamentary 
there  is  an  end  of  it,  for  the  devise  can  neither  be  con^ 
trolled  nor  revoked,  except  with  the  fimnalities  xequiied 
by  the  statute  of  frauds.  Wagstaffy.  Wagataff^  2  P.  IF. 
S68.  JUomey-General  v.  Barnes^  2  Vem.  S9tJ.  And 
Lord  Hardwicke  thought,  in  Jdlingtan  v.  Cann(a)j 
that  the  breaking  into  the  statute  of  frauds  was  a  mudi 
greater  mischief  than  evading  the  statutes  of  mortmam. 
Even  supposing  the  testator  means  a  trust  fiir  a  charity, 
yet  it  does  not  appear  that  the  trustees  mean  to  execute 
it.  There  is  an  appearance  perhaps  of  an  attempt  to 
evade  the  act,  and  the  alarm  it  excites  is  consideraUe; 
but  the  liberty  of  this  country  must  have  its  full  fiirce 
where  the  law  has  not  positively  restrained  it :  thus  all 
the  old  statutes  of  mortmain  were  evaded.  Clandestioe 
marriages,  till  the  late  act,  were  in  daily  practice,  and  are 
even  now  not  completely  prohibited.  Graming,  though 
always  illegal,  has  never  been  effectually  stopped.  The 
statute  of  mortmain  extends  to  such  trusts  only  as  can  be 
declared  in  a  court  of  equity,  and  not  to  honoraxy  trusts, 
which  depend  merely  on  the  conscience  bani  virL  If 
these  are  found  an  evil,  there  must  be  a  new  appeal  to 
the  legislature.  The  trust  in  AdlingUm  v.  Conn  was  as 
complete  as  it  is  here,  but  Lord  Hardwicke  found  him- 
self compelled  to  dismiss  the  bill ;  and  if  there  is  no  trust 
the  devise  is  absolute,  and  parol  evidence  cannot  be  ad- 
mitted to  raise  an  equity  in  a  will.  Brown  v.  Selwmj 
For.  240. 


The  Lord  Keeper. 

I  have  considered  this  question  with  attention,  and  it 
seems  to  me  that  these  two  instruments  are  full  of  craft 
and  evasion  of  the  law  of  the  land,  i.  e.  the  statute  (^ 

(a)  1  Aik.  141. 
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mottmain.  The  statutes  of  mortmain  began  with  Magna 
Charta.  I  have  heard  the  late  Lard  Chancellor  go 
through  them  all,  and  conclude  with  saying,  he  thought 
they  had  been  rendered  ineffectual  by  the  interpretation 
which  had  been  put  upon  them  by  courts  of  justice  (a). 
This  is  a  melancholy  hearing  to  the  subject.  For  my  part 
I  will  support  the  law  as  far  as  I  can,  without  shaking 
things  which  are  established. 

The  question  is  no  more  than  this ;  whether,  since  the 
statute  of  mortmain,  a  man  can  devise  to  a  charity  on  an 
honorary  trust  in  defiance  of  the  legislature,  which  has 
forbid  all  devises  of  land  in  trust  for  charities*  I  will 
always  support  what  I  had  already  laid  down  on  former 
occasions,  nemo  potest  facere  per  obliquumj  quod  nan 
potest  facere  per  directum  {bj. 

But  what  stands  in  my  way  to  prevent  my  declaring 
this  a  residting  trust  ?  The  first  objection  is,  that  the  be- 
neficial devise  to  the  trustees  and  their  heirs,  by  the  will^ 
is  not  to  be  revoked  or  controlled  by  the  second  instru* 
ment,  it  not  being  executed  according  to  the  statute  of 
frauds ;  and  therefore  it  only  can  be  taken  as  an  honorary 
trust,  and  as  such  is  not  within  the  statute  of  mortmain. 
This  is  as  much  as  to  say,  thatbdng  a  fraud  against  both 
acts  it  is  not  within  either.   Secondly,  that  itwillbem<Nre 
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(a)  The  order  in  which 
these  statutes  were  enacted  is 
as  foUows:  36  Hen.  3.  c. 36. 
{Magna  Ckarta.) — 7  Edw.  1. 
St.  2.  {De  Religiosis.y^l3 
Edw.  1.  St.  1.  c.  22.  (Westtn. 
2.)— 18  Edtv.  1.  c.  3.  {Quia 
Emptores.) — 34  Ed.  1.  st.  3. 
(Of  amortizing  lands.)— 18 
Edw.  3.  St.  3.— 15  Ric.  2.  c. 
5—23  Hen.  8.  c.  10.  s.  2,  3, 


4,B.—7&8Wm.3.c.37>s, 
1,  2.  (enabling  the  crown  to 
license  alienations  in  mort« 
main.) — 0  Geo.  2.  c»  36. 
(Mortmain  Act) 

See  a  concise  History  of 
Mortmain,  2  BL  Com.  268, 
and  Dukffz  Charitable  Usea 
by  Bridgman,  102. 

(6)  Ante,  417- 
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inoonvienient  to  let  in  fraud  and  perjury  fay  than  to  let  in 
devises  to  charities  by  opening  the  statute  of  mortmaxD^ 
when  they  come  in  competition. 

It  is  remarkable  that  this  question  of  a  trust,  dedaxed 
on  a  will  by  an  instrument  not  attested  with  the  solemni- 
ties <]£  the  statutes  of  frauds,  has  not  been  agitated,  ex- 
cept in  the  case  of  Adlmgton  v.  Cann^  which  I  shall 
observe  upon  hereafter. 

Suppose  this  to  have  been  the  case  of  a  voluntaiy 
settlement.  On  a  sound  construction  of  the  statute  of 
frauds,  and  consideration  of  the  nature  of  trusts  precedent 
to  that  statute,  I  am  of  opinion  that  this  second  instru- 
ment would  have  been  a  sufficient  declaration  of  trust. 

As  to  the  case  of  Jdlington  ▼.  Cannj  when  it  is  con- 
sidered, no  difference  will  be  found  betwe^i  Lord  Hard- 
wick^»  opinion  in  that  case,  and  mine  in  the  present 
Three  questions  were  made  in  that  case,  but  not  ac- 
curately ;  for  the  second  was  made  merely  to  introduce 
the  old  argument,  that  the  court  would  go  further  in  the 
case  of  a  charity  than  in  any  other.  In  answer  to  which 
the  Attomey^General  v.  SpiUet  (a)  was  cited,  to  shew 
that  charities  stand  on  the  same  ground  with  others,  and 
to  which  every  man  of  sense  subscribes ;  but  the  only 
ground  of  the  decree  in  that  case  was  on  the  third  question, 
the  uncertainty,  it  being  uncertain  what  was  to  be  given 
to  the  charity  (6). 


(fl)  3  P.  W.  344.  Afltened 
by  Lord  Hardtvicke,  3  Atk, 
148. 

(6)  Lord  Eldon  has  pointed 
out  the  grounds  of  Lord  Hard^ 
fvicke^s  determination.  There 
being  nothing  in  the  will  at* 
taching  a  trust,  if  the  testator 
afterwards,  by  an  unattested 


paper,  expressing  his  own  in- 
tention, not  communicated, 
said,  the  purpose  was  to  de- 
vote the  estate  to  a  charitable 
purpose,  the  devisee  might 
object  he  had  taken  under  a 
will  well  executed,  and  tbe 
subsequent  paper  was  not  well 
executed.   9  Ves.  519. 
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'  In  Newton  v.  Pelhamj  2  August^  1746,  on  a  bill  to 
discx)ver  a  secret  trust,  the  answer  said  it  was  not  for  the 
benefit  of  the  plaintiff.  On  exceptions  it  was  held  inr 
sufficient,  for  the  defendant  made  himself  judge  of  the 
title ;  and  it  was  said,  per  curiam^  perhaps  it  might  be  a 
trust  for  a  charity. 

The  present  case  is  extremely  different  from  Adlington 
V.  CanUy  ftr  there  the  will  and  the  paper  declaring  the 
trust  were  executed  at  different  times,  and  therefore  there 
was  more  room  to  say  it  required  the  solemnities  of  the 
statute  of  frauds ;  but  here  the  execution  of  the  will  and 
of  the  trust  were  at  the  same  time,  and  the  declaration 
of  trust  incorporated  into  the  creation  of  the  estate* 

But  I  will  speak  openly,  and  declare  my  opinion  ge- 
nerally, that  a  writing  signed  by  the  party  who  has 
power  to  make  the  trust,  declaring  a  trust  upon  the  will, 
is  good,  though  such  writing  be  not  attested  by  three 
witnesses,  according  to  the  solemnities  of  the  statute  of 
frauds. 

The  statute  of  frauds  was  not  meant  to  prevent  persons 
taking  trust  estates,  but  only  to  regulate  the  proof  of 
them*  The  statute  of  mortmain  meant  to  prevent  a  par- 
ticular species  of  trusts,  i*  e.  trusts  for  charities.  The 
one  struck  at  impostmre,  the  other  at  weakness  and  super- 
stition* The  statute  of  mortmain  meant  to  prevent 
honorary  trusts,  or  devises  for  charities,  qudcunque  arte 
vel  ingenio;  and  the  honorary  trust  infects  the  will  as 
much  as  if  it  were  declared  in  the  most  solemn  manner* 
To  admit  a  distinction  would  be  to  overtmm  the  resolu- 
tions on  the  popish  acts,  which  I  by  no  means  intend  to 
do* 

Declare,  that  the  devise  of  the  real  estate  to  the  several 
devisees,  and  the  heirs  of  the  survivors  of  them,  and  like- 
wise the  bequest  made  of  the  personal  estate  to  the  re- 
siduary legatee  and  executor,  were  an  intended  trust  for 
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the  benefit  of  a  charity,  and  were  as  such  void  by  the 
late  statute  of  mortmain,  so  far  as  they  relate  to  such 
charity,  &c«  (a). 


(a)  This  subject  has  been 
lately  much  discussed^  and  it 
appears  from  the  cases^  that 
the  doctrine  is  now  established 
as  follows :  If  the  will  con* 
tains  a  sufficient  denotation 
of  the  intention  that  the  de« 
yisees  should  be  trustees  (a 
circumstance  which  failed  in 
Adlingion  ▼.  Cann),  and  the 
heir  claiming  upon  the  ground 
that  the  trust  is  ineffectually 
disposed  of>  alleges,  by  his 
billj  a  trust  against  the  policy 


of  the  law>  such  bill  must  be 
answered ;  and  if  it  appears, 
by  the  admissions  of  the  an- 
swer, that  there  was  a  secret 
trust  for  a  charity,  there  will 
be  a  resulting  trust  for  the 
heir.  Edwards  ▼.  Piif,  (uUe, 
267*  Muckleston  y.  Bromn,  6 
Ves.  52.  Martin  v.  Huti<m, 
and  Bishop  y.  Talbot,  ciL  t& 
Stickland  ▼.  Aldridge,  9  Fes. 
517.  Paine  y.  Hall,  18  Ves. 
475. 


June  19th,  1759. 

s2dNoT.  i7da  BARTLETT  r.  PICKERSGILL. 

€^^E^%,n.  ^^^'  ^*-  ^- 1758.  M  436.  Lib.  Min.  Mic.  I76O.) 
Wbere  land  was  This  was  a  bill  brought  by  the  plaintiff  to  compel  a 
moneyoTi^.  ^  conveyance  of  an  estate,  which  was  alleged  to  have  been 
parol  evidence  to  bought  by  the  defendant,  upon  a  verbal  agreement  he- 
purchase  was  tween  them,  for  the  plaintiff*  There  was  no  written 
fl?^  rSb!^^  agreement  between  them,  nor  had  any  part  of  the  money 
A  'defendant  been  paid  by  the  plaintiff.  The  defendant  articled  finr 
^^<^^e?i^  the  estate  in  his  own  name,  and  refused  to  convey.  He 
denceofplamt^  denied,  by  his  answer,  having  made  any  such  verbal 
^^^^x^Y       agreement  as  was  stated  in  the  hill. 

perjury,  in  deny- 
ing a  parol  agreement  in  his  answer ;  leave  for  pluntiff*  to  file  a  supplemental 
bill,  in  the  nature  of  a  bill  of  revisw,  stating  this  conviction,  refused. 
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The  Attorney-General^  for  the  plaintiff,  offered  to  give  ^  760. 

parol  evidence  of  the  agreement ;  and  contended,  that  BAjariiM* 

though  the  agreement  was  by  parol,  yet  that  the  trust  v. 

would  result  by  operation  of  law,  and  was  therefore  not  Pxckebsoilxh 
within  the  statute  of  frauds* 

The  Lord  Keeper. 

(Without  hearing  the  counsel  for  the  defendant.)  The 
question  is,  whether  this  evidence  is  admissible  or  not  P 
which  depends  upon  the  statute  of  frauds.  One  great 
end  of  that  statute  was,  to  prevent  persons  coming  into 
this  court  pretending  that  they  were  entitled  to  trusts  of 
long  terms,  and  sometimes  of  the  freehold,  which  gave 
room  to  fraud  and  perjury.  I  think  the  allowing  this 
evidence  would  be  to  overturn  the  statute.  The  statute 
says,  that  there  shall  be  no  trust  of  land,  unless  by  memo- 
randum in  writing,  except  such  trusts  as  arise  by  operation 
of  law.  TV  here  money  is  actually  paid,  there  the  trust 
arises  from  the  payment  of  the  money,  and  not  from  any 
agreement  of  the  parties. 

But  this  is  not  like  the  case 'of  money  paid  by  one 
man,  and  the  conveyance  taken  in  the  name  of  another : 
in  that  case  the  bill  charges  that  the  estate  was  bought 
with  the  plaintiff^s  money.  If  the  defendant  says  he 
borrowed  it  of  the  plaintiff,  then  the  proof  will  be  whether 
the  money  was  lent  or  not:  if  it  was  not  lent,  the  pluntiff 
bought  the  land ;  but  as  here  the  trust  depends  on  the 
agreement,  if  I  establish  the  one  by  parol,  I  establish 
the  other  also.  Were  I  to  allow  this  evidence,  I  do  not 
know  a  case  where  the  statute  would  have  effect.  The 
judges  have  taken  several  cases  out  of  the  statute,  a9 
agreements  in  part  executed.  If  the  plaintiff  had  paid 
any  part  of  the  purchase  money,  it  would  have  been  a 
reason  for  me  to  admit  the  evidence ;  or  if  there  had  been 
any  fraud  used  by  the  defendant  to  prevent  an  execution 
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17^-  of  the  agreement ;  but  afi  it  is,  I  think  that  it  is  a  case 

BAUThLrr      ^^^  ^^  statute,  and  that  the  bill  must  be  dismissed 


r. 


with  costs. 


PlCKBBSOlLt. 


The  defendant  was  afterwards  indicted  at  York  fbr  per- 
jury, in  having  denied  the  trust  by  his  answer,  and  was 
convicted  on  the  evidence  of  the  plaintiff;  circumstances 
confirming  that  testimony,  and  upon  proof  by  other  wit- 
nesses of  declarations  of  the  defendant 

The  plaintiff  now  petitioned  for  leave  to  file  a  supple- 
mental bill,  in  the  nature  of  a  bill  of  review,  stating  this 
conviction. 

The  Attorney- General  J  Mr.  Perrot,  and  Mr.  WUbra- 
ham^  in  support  of  the  petition. 

The  Solicitor-General  contra. 

The  Lord  Keeper  thought  the  record  of  the  conviction 
was  not  evidence,  and  dismissed  the  petition  (a). 


(a)  It  was  formerly  Bup« 
posed  that  the  party  aggrieved 
by  perjury,  might  use  the  re- 
cord of  the  conviction  for  the 
purpose  of  obtaining  relief  in 
equity;  and  therefore  it  was 
thought  an  indispensable  rc- 
quisite,  before  he  could  be  ad- 
mitted as  a  witness  on  an  in- 
dictment for  perjury,  to  shew 
that  the  judgment  in  the  suit 
in  which  the  perjury  had  been 
eommitted,  was  satisfied.  JR. 
V.  Eden,  1  Etp.  N.  P.  C.  97. 
IL  V.  Dolby,  Peake,  N.  P.  C. 
12.    But  upon  the  authority 


of  the  present  case,  which  has 
been  repeatedly  cited  and  re- 
lied upon,  it  is  now  held,  that 
there  can  be  no  objection  to 
his  admissibility,  though  the 
judgment  has  not  been  satis- 
fied. Abraham  V.  Sunn,  Burr, 
2255.  R.  V.  Boston,  4  East, 
577*  Burden  v.  Browning,  1 
Taunt.  520.  Phil  on  Evid. 
87,  88,  241.  Smith  v.  7?irm. 
mens,  1  Campb.  9.  Haiha^ 
way  V.  Barrow,  id.  151.  Af^ 
iomey^General  v.  Woodhead, 
2  Price,  ^ 
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13th,  14th,  16th 
&  17th  N(nr. 

PELHAM  «.  GREGORY.  4thDec^n6o. 

Amb.  MSS. 

(Reg.  Lib.  A.  1760.  fot.  787.)  ,„,^£-  ^-  ^ 

^  «        J        f    ly  18th Mar.  1760, 

John,  Duke  of  Newcastky  by  his  will,  bearing  date  the  A  jjarty  who  is 
29th  of  September y  1707>  ^®r  devising  certain  premises  nght,  in  order  to 

to  his  wife  and  only  daughter,  Lady  Henrietta  Pelham,  ^^  his  own 

.,  title,  to  bring  re- 

devised  all  other  his  honours,  castles,  manors,  &c.  to  the  mainder-men  be- 

defendant,  Thomas,  Duke  of  Newcastle  (by  his  then  ^°'®  the  court, 
'  '  ^  J  upon  a  discussion 

name  and  description  of  the  Honourable  Thomas  PeU  whether  a  prior 
ham,  eldest  son  of  Thomas,  Lord  Pelham),  for  life ;  re-  J^tiUe^™ ot; 
mainder  to  his  first  and  other  sons  successively  in  tail  and  therefore  a 
male ;  remainder  to  the  Honourable  Henry  Pelham  (an-  ^^  ^^ued 
other  son  of  the  said  Thomas,  Lord  Pelham),  for  life ;  (<>)• 
remainder  to  his  nrst  and  other  sons  in  tail  male;  re* 
mainder  to  William  Vane,  second  son  of  Christopher, 
Lord  Barnard,  for  life ;  remainder  to  his  first  and  other 
sons,  &c.;  remainder  to  Gilbert  Vane,  the  eldest  son  and 
heir  of  the  said  Christopher,  Lord  Barnard,  for  life; 
with  remainder  to  his  first  and  other  sons  in  tail  male, 
with  remainder  to  his  own  right  heirs ;  with  a  proviso,  that 
in  case  any  one  who  should  be  entitled  by  virtue  of  the 
aforesaid  limitations,  should  prevent  or  hinder  his  lease- 
hold and  copyhold  estates  from  going  in  such  manner  as 
his  freehold  estates  were  limited,  such  person  should  not 
take  any  benefit  under  the  said  will,  &c. 

Several  suits  having  arisen  between  the  said  devisees 
and  the  daughter  of  the  Duke,  who  had  in  the  mean  time 
married  Edward,  Lord  Harley,  afterwards  Earl  of  0«- 
ford;  an  agreement,  bearing  date  the  30th  oiJwne,  171^9 

(a)  As  to  the  principal  point  which  arose  in  this  case^  see 
the  note  at  the  end. 


619 


CASES  IN  CHANCERY. 


1760. 
Pblham 

V. 

Gbkooht. 


WBs  made,  confinning  the  will,  except  in  certain  partica- 
lars  therein  mentioned :  and  an  act  of  parBament  was  ob- 
tained of  the  4  and  5  Geo.  1.  to  render  that  agreement 
more  effectual,  &c 

Amcmg  the  leasehold  premises  so  devised  hy  the  duke, 
were  certain  lands  at  Shimpling^  called  Skimpiing^  Park, 
in  SuffoUcy  of  the  improved  yearly  valoe  of  J&190,  whidi 
Us  grace  held  by  lease  from  «the  crown,  dated  3d  Jume^ 
33  Car.  2.  finr  a  tenn  of  ninety-nine  years,  snlgect,  to- 
getlier  with  certain  other  estates  in  NMmgkflmddrey  to 
£%  13«.  4d.  per  ofinum,  payable  to  his  Majesty,  his  heirs 
and  successors. 

Thomasy  Doke  ciNewcasilej  the  first  devisee  fiir  life, 
never  had  issae ;  bat  his  brother,  Henry  Pelkam^  the 
second  devisee  fcir  life,  had  issue  two  sons,  both  rf  whom 
died  in  his  lifetime ;  Thomas^  his  eldest  scm,  on  the  28th 
of  November  J  ^T^dy  and  Henry j  his  younger  son,  on  the 
27th  of  the  same  mimth. 

William  Vane^  the  second  son  of  Chrisiapherj  Lord 
Barnard^  was  afterwards  created  Lord  Viscount  Vtmej 
and  the  defendant,  the  present  Lord  Vane^  was  his  only 
surviving  son.  GUberty  the  eldest  son  of  Christopkery 
Lord  Bamardy  had  issue  Henryy  afterwards  Eail  of 
Darlingtony  whose  eldest  son  was  the  defendant,  die  pre- 
sent Earl  of  Darlington, 

The  plaintiff,  Lady  Catherine  Pethamy  who  was  the 
indow,  and,  with  the  plaintiff  Weety  co-executrix  of  Mr. 
Henry  Pelhamy  and  also  administratrix  of  Thomas  PeU 
hamy  his  eldest  son,  considering  herself  as  therein  en- 
titled to  the  estates  held  by  leases  for  years,  entered  into 
an  agreement  in  writing,  bearing  date  the  25th  of  Sep- 
tembery  1^58y  with  Mr.  George  Gregory  (who  died  after 
putting  in  his  answer,  leaving  the  defendant,  Susanna 
Gregory y  his  executrix)  for  the  sale  of  Shimpling  Park 
for  jf  1000,  subject  to  the  life  estate  oi  the  Duke,  and  to 
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the  contingency  of  his  having  a  son  born,  with  a  covenant 
that  the  Duke  would  procure  a  new  lease,  &c. 

This  was  a  bill  for  a  specific  performance  of  that  agree- 
ment, to  which  Lord  Vane  and  the  Earl  of  Darlington^ 
as  claiming  some  right  in  the  premises,  were  made  parties; 
who,  by  their  answer,  set  forth  their  claims,  and  insisted 
on  such  legal  rights  as  they  were  entitled  to  under  the  will 
of  the  Duke  of  Newcastle, 

The  case  was  argued  for  several  days  by  the  Solicitor^ 
General^  Mr.  Sewellj  and  Mr.  Hoakina,  for  the  plain- 
tiffs. The  Attorney-General^  Mr.  Perrotj  and  Mr. 
Hall,  for  Lord  Vane.  Mr.  Wifhraham  for  Lord  Dar-- 
lington;  Mr.  de  Grey  and  Mr.  Browning  for  the  Duke 
oi  Newcastle;  Sir  Anthony  Abdy  ior  the  defendant  Gre- 


1760. 
Pelham 

V. 

Grbgobt. 


The  Lord  Keeper. 

(After  stating  the  prayer  of  the  bill,  and  the  answer  of 
the  defendant  Gregory,)  Lord  Va/ne  and  Lord  Darling* 
ton  set  forth  their  claims,  and  insist  on  such  legal  rights 
as  they  are  entitled  to  under  the  will  of  the  Duke  of  New* 
castle.  Now  the  rights  of  these  two  defendants,  in  the 
condition  in  which  this  lease  is  at  present,  are  legal  rights; 
and  yet,  being  contingent  and  ftiture,  they  are  not  at- 
tended, till  they  come  into  possession,  with  a  legal  re- 
medy. And  I  have  no  apprehension  that  any  person  can 
have  a  right  to  call  another  into  this  court,  to  make  him 
contest  here,  by  anticipation,  a  future  legal  right ;  I  have 
as  little  conception  that  this  court,  when  such  a  right  is 
brought  hither,"  has  any  jurisdiction  to  take  cognizance  of 
it.  Nay,  the  very  proceedings  admit  it,  by  not  praying 
injunctions  against  the  defendants  Lord  Vane  and  Lord 
Darlington,  which  is  the  only  method  by  which  this  court 
can  determine  their  claims.  Why,  then,  I  am  desired  to 
determine  their  claims  quoad  Gregory,  though  not  as 
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against  the  claimants;  and  what  was  most  ridiculotu^ 
Gregory^  by  her  counsel,  almost  prayed  me  so  to  do.  At 
the  same  time,  when  I  look  into  his  answer,  he  inosts 
that  he  ought  not  to  be  compelled  to  perforin  his  agree- 
ment, till  the  claims  of  the  defendants  are  determined. 

Suppose  the  Duke  of  Newcastle  had  been  dead  without 
having  had  issue  male,  and  this  bill  had  been  before  me, 
with  the  present  answers,  all  I  could  have  done  would 
have  been  to  have  retained  the  bill  till  Lord  Vane  had  an 
opportunity  of  trying  his  right  at  law.  For  I  want  no 
cases  or  precedents  to  inform  me,  that  no  purchaser  should 
be  decreed  specifically  to  perform  an  agreement,  where  a 
daim  is  set  up  against  the  title  of  the  vendor,  legal,  new, 
and  without  a  precedent  on  record  or  in  print.  Mudi 
less  can  I  decree  a  specific  performance  where  a  future 
contingent  right  is  objected  to  the  title,  where  my  judg- 
ment would  annihilate  the  legal  right  and  remedy  before 
it  came  into  possession  ;  when,  if  I  had  left  it  in  statu 
qtWy  the  twelve  learned  judges  might  have  been  of  a  dif- 
ferent  opinion. 

But  I  cannot  help  thinking  that  these  bills  are  very 
dangerous  in  their  example  to  the  subject,  and  not  very 
suitable  to  the  dignity  of  this  court.  Persons  in  remote 
contingent  remainders,  or  future  casual  contingent  inter- 
ests,  are  brought  into  court,  at  a  great  expense,  to  set 
forth  and  maintain  these  sorts  of  rights,  whenever  it  suits 
the  convenience  of  the  present  possessors ;  when,  if  the 
course  of  events  had  been  waited  for,  no  questions  would 
have  arisen,  no  expenses  would  have  been  incurred. 

It  may  be  convenient  in  the  present  case  to  the  plain- 
tifls,  but  no  complaisance  should  dwell  within  these  walls; 
and  when  with  one  eye  I  look  upon  the  convenience  of 
plaintiffs,  I  must  with  the  other  as  steadily  observe  the 
inconvenience  of  defendants. 

But,  really,  when  I  reflect  on  the  conduct  <^  die  de- 
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fendant  Gregory^  cautious  in  his  answer,  careless  at  the 
bar,  I  cannot  bring  myself  to  believe  that  I  am  deciding 
a  contest  of  right ;  but  that  this  bill  is  brought  in  aid  of 
an  unmarketable  title,  to  be  warranted  by  a  judgment  of 
this  court :  and  were  I  to  countenance  it,  I  might  see  bills 
brought  hereafter  under  pretence  of  a  specific  performance 
of  articles,  in  all  cases  where  conveyancers  have  their 
doubts  (and  great  Pyrrhonists  they  are),  to  have  the 
opinion  of  the  court.  There  might  be  an  ostensible  agree- 
ment to  be  read,  and  a  separate  article  that  the  agreement 
should  be  of  no  effect  unless  the  title  were  confirmed  by 
the  judgment  of  this  court  affirmed  on  appeal. 

As  in  this  case,  therefore,  the  claims  of  Lord  Vane  and 
Lord  Darlington  are  not  within  my  cognizance  to  de- 
termine, I  cannot  decree  a  specific  performance  against 
Gregory^  and  must  therefore  dismiss  this  bill,  with  costs 
as  against  Lord  Vane  and  Lord  Darlingtofij  and  without 
costs  as  against  Gregory^  who  appears  to  be  the  plaintifTs 
instrument  on  this  occasion. 


1760. 


Pelham 

V. 

Greoobt. 


So  much  of  this  decree  as 
dismissed  the  bill  against  Gre^ 
gory,  was  afterwards  reversed 
in  the  House  of  Lords,  3  Bro. 
P.  C.  Ed.  Toml  204;  it 
being  held,  that  the  estate 
vested  absolutely  in  Thomcis 
Pelham,  subject  only  to  the 
contingency  of  the  duke's  hav« 
ing  issue.  The  Lord  Keeper 
is  reported  on  several  occa- 
sions to  have  expressed  his 
approbation  of  that  reversal, 
particularly  in  Le  Rousseau 
V.  Rede,  post  Vol.  IL  p.  1, 


and  in  Lord  Beaulieu  v*  Lord 
Cardigan,  Amh.  533,  in  which 
case  he  determined  the  same 
point  accordingly,  which  de- 
termination was  affirmed  in 
the  House  of  Lords,  3  Bro. 
P/C.  Ed.  Tond.  277. 

The  dismissal,  however,  of 
the  bill  against  Lord  Vane 
and  Lord  Darlington,  with 
costs,  was  affirmed  on  the  ap- 
peal. Lord  Redesdale,  in 
Devonsher  v.  Netvenkam,  2 
Sch.  &  Lef  210,  considered 
this  to  be  a  decisive  authority, 
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and  had  no  doubt  bat  that 
many  other  cases  might  be 
*fband,  where  bills  had  been 
dismissed  on  that  gnmnd. 
The  oouit  being  boond  to  see 
that  the  parties  before  it  were 
such  as  it  ooght  to  bind  by 
its  decree. 

As  to  the  rule  that  it  is 
sufficient  to  bring  before  the 
court  the  first  tenant  in  tail 


in  being,  and  if  there  be  no 
tenant  in  tail  in  being,  die 
first  penon  entitled  to  the  in- 
heritance, and  if  no  sndi  per- 
son, then  the  tenant  for  life, 
vid.  Giffard  r.  Hori,  1  Sck. 
&  Lef.  40&  Lk^  t.  Jokma, 
9  Ves.  55.  Coddmrn  t. 
Thomptom,  16  Ves.  326,  and 
the  authorities  there  cited. 


4th  Dec.  1760. 


Third  mortgagee, 
having,  pendente 
iiie,  and  after 
the  first  oK>rt^ 
gagee  had  by  hit 
answer  subnutted 
(on  payment  of 
the  money  due  to 
him^  to  Bsaga 
to  tne  plaintiff, 
the  second  mort^ 
gagee,  obtained 
an  assignment  of 
the  first  mort- 
gage, decreed  to 
be  entitled  to 
hold  the  estate 
against  the 
second  mort- 
gagee till  he 
should  be  paid 
what  was  due  to 
him  upon  both, 
he  having  had  no 


BELCHIER  V.  BUTLER. 

RENFORTH  r.  IRONSIDE. 

{Reg.  Lib.  a.  1760.  fol.  I87.) 

John  Butlerj  an  attorney,  being  seised  in  fee  of  a 
piece  of  ground  in  the  parish  of  St.  Mary  Magdalen^ 
Bermandseyy  together  with  several  new-built  brick  mes- 
suages erected  upon  it,  in  February^  17^9  borrowed  of 
James  Pace  a  sum  of  <f  600 ;  and  to  secure  the  repay- 
ment of  the  same,  by  indentures  of  lease  and  release, 
dated  the  27th  and  28th  of  Febrtuiry,  17^3»  mortgaged 
the  said  premises  to  Pace.  On  the  29th  of  Juiy^  1747^ 
BtUler  paid  Pace  all  interest  then  due  for  the  <f  600,  and 
also  jP300  in  part  of  the  principal ;  and  he  afterwards 
paid  Pace  all  interest  for  the  remaining  <£^300  up  to  the 
28th  of  February,  1754. 

By  lease  and  release,  dated  the  22d  and  23d  of  October, 
1744,  Sutler  mortgaged  the  same  premises  to  Rebecca 

notice  of  the  second  mortgage,  when  he  advanced  his  money. 
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Jarvia  and  Robert  Watson^  for  securing  <f  500  and  inter- 
est, and  he  at  different  times  afterwards  paid  off  £20^  of 
this  sum. 

John  Butler  J  by  indentures  of  lease  and  release,  dated 
the  30th  of  September  and  1st  of  October^  1747>  niort- 
gaged  the  same  premises  to  the  plaintiff  Belchier^  and 
IroTmde^  for  securing  <f  800,  and  interest. 

And  by  indenture  dated  the  30th  of  November y  1751 9 
he  demised  the  same  premises  to  Mary. Butcher  for  99 
years,  for  securing  i?1000,  and  interest;  and  afterwards 
by  another  indenture,  dated  the  27th  of  June,  he  charged 
the  same  premises  with  the  payment  of  the  ftirther  sum 
of  <£?500,  and  interest,  to  the  said  Mary  Butcher, 

By  other  indentiures  of  lease  and  release,  dated  the  10th 
and  11th  of  October^  ^^5%  Butler  mortgaged  the  same 
premises  to  the  defendant  Renforth^  for  securing  <f  1200, 
and  interest,  and  on  the  same  day  he  charged  the  pre- 
mises with  the  payment  of  a  ftirther  sum  of  «f  800,  and 
interest,  and  delivered  to  him  the  complete  title-deeds  of 
the  mortgaged  premises. 

On  the  14th  of  December,  l*J55j  Butler  died,  having 
made  his  will,  dated  the  4th  of  January^  1754,  and 
thereby,  afler  directing  the  payment  of  his  just  debts, 
he  gave  and  devised  the  residue  of  all  his  real  and  per- 
sonal estate  to  Elizabeth  Butler ^  his  widow.  Soon  aftier 
the  death  of  Butler^  the  defendant  caused  declarations  in 
ejectment  to  be  delivered  to  the  several  tenants  in  pos- 
session of  the  premises,  whereupon  Belchier  and  Iron-^ 
side,  on  the  16th  of  March^  17^>  ^Icd  their  bill  against 
him  and  Elizabeth  Butler,  James  Pace,  Thomas  Pierce, 
and  Mary  Butcher,  praying  that  the  defendants,  Pace, 
Pierce,  and  Butcher,  might  severally  set  forth  their  inter- 
est in  the  premises,  together  with  their  securities,  and 
how  much  was  due  thereon,  and  how  their  debts  arose, 
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and  that  the  defendant  Renforth  mi^t  set  forth  what 
mterest  he  claimed  therein,  &c. 

The  defendant  Renforthj  by  his  answer,  insisted  upon 
his  mortgage  for  «f  1200,  and  the  further  charge  of  <^P800, 
and  denied  that,  at  the  time  of  lending  his  money,  he  had 
any  notice  whatsoever  of  the  mortgage  of  the  pluntifis,  or 
any  prior  mortgage  or  incumbrance  made  to  them,  or  to 
any  other  person  or  persons  of  the  said  premises ;  bat 
that  when  he  advanced  the  said  <f  1200  and  «P800  to 
Butler^  he  had  reason  to  suppose,  from  the  production 
and  delivery  of  the  title-deeds  of  the  premises,  and  the 
counterparts  of  the  tenants'  leases,  and  did  believe,  that 
Butler  had  a  clear  title  to,  and  power  to  convey  and 
mortgage  the  same,  without  being  subject  to  any  prior 
incumbrance. 

The  defendant  James  Pace^  who  was  the  first  mort- 
gagee, by  his  answer,  stated  his  mortgage  for  £600,  and 
interest,  by  indentures  of  lease  and  release,  dated  the  27th 
and  28th  of  February,  17^2,  and  said  that  Butler,  about 
the  time  of  the  execution  of  such  indentures,  delivered  to 
him  several  deeds  or  writings,  which,  as  he  believed,  re- 
lated to  the  title  of  the  mortgaged  premises ;  but  diat 
Butler,  on  the  27th  cf  August,  1744,  applied  to  him  to 
see  the  title-deeds  and  writings  so  left  with  him,  and 
faithfully  promised,  that  if  the  defendant  would  trust  him 
with  the  same,  he  would  shortly  return  them  to  him ; 
that  Butler  being  his  attorney,  in  whom  he  placed  great 
confidence,  and  relying  on  his  integrity  and  promise,  he 
was  prevailed  on,  and  did,  about  the  27th  of  August, 
1744,  redeliver  all  such  deeds  and  writings  to  Butler, 
except  the  indentures  of  the  27th  and  28th  of  February, 
1742;  and  Butler  at  the  same  time,  by  a  writing  under 
his  hand,  promised  to  return  the  same  to  him  on  demand; 
that  he  several  times  afterwards  applied  to  BtsUer  to  re- 
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deliver  such  deeds,  and  Butler  often  promised  that  he 
would  return  the  same  to  him,  but  never  did.  That 
Butler,  on  the  28th  of  Februaryy  1754,  paid  him  all 
interest  then  due  for  the  «f  600,  and  also  <f  300  in  pwt, 
80  that  the  principal  sum  of  ^300  only,  with  interest  for 
the  same,  remained  due  to  the  defendant  on  his  said 
mortgage ;  and  upon  payment  thereof,  he  submitted  to 
assign  his  mortgage  to  the  plaintiff  Belchier  and  Inm^ 
side,  or  as  they  should  direct. 

The  cause  being  at  issue,  and  witnesses  being  examined 
on  both  sides,  came  on  to  be  heard  on  the  11th  of  July, 
1758,  when,  it  being  objected  that  Belchier  was  not  before 
the  court  in  his  own  right,  but  only  as  one  of  the  exe- 
cutors of  Edward  Ironside,  his  lordship  was  pleased  to 
order  that  the  cause  should  stand  over,  with  liberty  for 
Belchier  and  Ironside  to  amend  their  bill. 

The  defendant  Renforth,  pending  this  cause,  in  order 
to  strengthen  his  title,  and  to  gain  a  priority,  paid  off  all 
principal  and  interest  due  to  the  defendant  Pace,  the  first 
mortgagee  on  his  mortgage ;  and  by  indentures  of  lease 
and  release,  dated  the  5th  and  6th  of  December,  1757f 
Pace,  in  consideration  of  cf  356  IO9.  9c2.,  conveyed  the 
premises  to  the  defendant,  his  heirs  and  assigns  for  ever, 
subject  to  the  proviso  of  redemption  contained  in  the  ixu 
denture  of  release  of  the  28th  of  February,  VJ^2,  and 
the  plaintiffs  having  amended  their  bill,  he,  on  the  20th 
of  March,  1758,  filed  his  cross  bill  against  them,  and 
alsa  against  the  said  Elizabeth  Butler  &ndMary  Butcher, 
praying  that  the  said  Elizabeth  Butler  might  come  to  an 
account  'with  him  for  the  said  three  sums  of  .£'1200, 
^"800,  and  «f  356  lOs.  9d.,  and  all  interest  due  or  to 
grow  due  thereon,  &c. 

The  Attorney-General,  the  SoKcitor-General,  and 
Mr.  Pechell,  for  the  plaintiffii  in  the  original  bilL 

It  is  an  established  rule  in  equity,  that,  as  between  in- 
cumbrancers, having  only  equitable  securities,  the  doc- 
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trine  qui  prior  est  tempore  potior  eat  in  jure  shall  pre* 
vail,  because  neither  of  them  having  the  legal  title,  there 
can  be  no  ground  for  a  court  of  equity  to  take  from  a  prior 
incumbrancer,  in  favour  of  a  subsequent  incumfarancer, 
that  right  which  he  was  possessed  of  before  the  latter  be- 
came an  incumbrancer.  Such  was  the  situation  of  the 
jdaintiffs  at  the  commencement  of  the  original  cause,  and 
until  it  first  came  on  to  be  heard.  This  principle  is  laid 
down  in  the  case  oi  Brace  v.  the  Duchess  of  Marlborougky 
2P.  IF.  491,  where  there  are  at  the  same  time  several  rules 
enumerated,  upon  which  prior  incumbrancers  have  been 
postponed :  but  these  rules  are  so  harsh  and  inequitable, 
that  the  court  will  catch  at  every  drcutaistaiice  to  emkie 
it  to  take  a  case  out  of  its  operation.  It  is  too  late,  in- 
deed, now,  to  deny  that  a  subsequent  equitable  incum- 
brancer may,  pendente  lite^  by  taking  an  assignment  of 
the  legal  security,  enable  himself  to  tadc  his  equitable  to 
his  legal  incumbrance,  to  the  prejudice  of  a  mesne  incum- 
brancer ;  but  even  this  is  admitted  with  great  jealousy, 
and  confined  to  purchases  before  a  decree.  £arl  ot  Bris- 
tol V.  Hungerford,  2  Vem.  526,  Wortley  v.  Birkhead  (a). 
But  in  all  these  cases  the  conscience  of  the  party  pur- 
chasing must  not  be  afiected,  and  his  right  must  be  un- 
restrained and  unqualified.  The  present  question  there^ 
fore  is,  not  whether  Mr.  Renforth  could  buy  this  security 
pendente  lite,  but  whether  Mr.  Pace,  by  the  subnussicn 
contained  in  his  answer,  has  not  prevented  him  fit>m  doing 
it  with  a  clear  conscience  and  unlimited  right.  Mr.  Pace 
has  submitted,  by  his  answer,  to  assign  his  1^^  security 
to  the  plaintiffs,  and  that  the  estate  should  be  sold,  and 
all  the  incumbrances  paid  oiF  according  to  their  respective 
priorities.  In  thus  submitting  to  a  sale  he  has  waived  his 
right  to  any  other  remedy,  and  must  not  assign  to  any  one 
but  the  plaintiffs.     This  answer  must  be  considered  as 
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stripping  Mr.  Renforth  of  any  benefit  he  might  have  had 
if  such  answer  had  never  been  put  in. 

Such  is  the  situation  of  Renforth^  which  cannot  at  all 
events  put  him  in  a  better  situation  than  Pace  was  in  at 
the  time  of  the  assignment  of  the  mortgage.  But  Pace 
himself  (under  the  authority  of  several  cases,  where  gross 
negligence  has  been  proved  in  the  mortgagee)  might  be 
postponed  to  subsequent  innocent  incumbrancers.  For 
he  had  the  title-deeds  of  the  estate  delivered  to  him  at 
the  time  of  making  the  mortgage,  and  re-delivered  them 
back  to  the  mortgagor. 

Mr.  Perroty  Mr.  Wilbrahamy  and  Mr.  Coxcy  for  the 
defendant  Renforth. 

The  general  rule  that  securities  may  be  bettered  pen- 
dente lite,  by  buying  in  earlier  incumbrances,  is  founded 
upon  the  soundest  principles.  For  the  third  mortgagee 
having  lent  his  money  without  knowing  that  the  second 
had  any  claim  upon  the  estate,  has  in  conscience  as  good 
a  right  to  be  paid  the  whole  money  that  he  has  lent,  as  the 
second  mortgagee  has  to  the  payment  of  what  he  has  ad- 
vanced. To  that  amount  he  is  a  purchaser  for  a  valuable 
consideration,  and  having,  by  an  assignment  of  the  first 
mortgage,  got  both  law  and  equity  on  his  side,  this  court 
will  not  interpose  to  take  the  legal  protection  from  an 
honest  debt.  In  Edmtmda  v.  Povey,  1  Vem.  187)  ^^ 
Lord  Keeper  said  this  was  the  constant  course  of  the 
court,  and  wondered  how  the  counsel  laid  their  shoulders 
to  a  point  that  had  been  so  long  settled.  As  to  the  submis- 
sion in  Mr.  Pace'^s  answer,  the  case  is  not  at  all  prejudiced 
by  that ;  he  could  do  no  more  than  bind  his  own  rights, 
and  cannot  by  any  act  of  his  afiect  the  situation  of  the 
difiPerent  incumbrancers,  nor  could  the  submission  to  a 
sale  have  any  further  efiect,  for  the  rights  of  the  mort- 
gagees  are  not  altered  by  it.    Of  all  the  numerous  cases 
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of  a  subsequent  incumbrancer  purchaong  pendente  Hie, 
that  which  most  resembles  the  present  is  the  case  of  Tur-^ 
ner  v.  Richmond^  2  Vem.  81,  where  the  first  mortgagee 
acknowledged  by  his  answer,  that  he  was  satisfied,  and  at 
terwards  assigned  to  a  subsequent  incumbrancer,  yet  the 
court  refiised  to  interpose.  As  to  Mr.  Pace*s  returning 
the  deeds,  it  can  have  no  efiect,  for  it  hurt  nobody.  The 
two  mortgagees  have  been  so  negligent,  that  they  are  en- 
titled to  no  fiivour. 


/MfJ^ 


The  Lord  Keeper. 

It  is  now  near  a  century  since  the  doctrine  was  first 
settled,  upon  long  argument  and  mature  deliberation, 
that  a  third  mortgagee,  having  lent  his  money  without 
notice  of  a  second,  may,  by  paying  off  the  first,  bold  the 
estate  against  the  second  till  he  has  been  paid  what  is  due 
to  him  upon  both.  This  is  what  Lord  Hale  cmlled  the 
tabula  in  naufragiOj  and  it  has  continued  to  be  theprae^ 
tice  ever  since  without  any  variation.  A  second  mort- 
gagee, therefore,  when  he  lends  his  money  upon  an  equitjr 
of  redemption,  is  aware,  or  ought  to  be  aware,  that  he  is 
liable  to  be  postponed  by  the  subsequent  incmnhrancer 
getting  an  assignment  of  the  first  mortgage :  and  a  seocMid 
incumbrimcer,  confiding  in  the  notoriety  and  certainty  of 
this  rule,  is  induced  to  buy  in  the  first  incumbrance  at  a 
new  expense. 

The  principle  upon  which  this  doctrine  was  first  esta- 
blished, and  has  ever  since  prevailed,  has  been  very  cor- 
rectly stated  at  the  bar.  For  the  third  mortgagee  having 
innocently  lent  his  money  without  notice  of  the  existence 
of  the  second,  has  in  conscience  as  good  a  right  to  receive 
the  whole  money  he  has  lent,  as  the  second  mortgagee 
has  to  be  paid  what  he  may  have  advanced,  and  then,  fay 
the  assignment  of  the  first  mortgage,  and  the  possession 
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of  the  title-deeds,  he  gets  both  law  and  equity  on  his 
side :  and  against  that  a  court  of  conscience  will  not  in- 
terpose to  strip  him  of  his  protection. 

This  rule  of  equity  requires  no  more  than  that  the 
third  mortgagee  should  not  have  had  notice  of  the  second 
at  the  time  of  lending  the  money :  for  it  is  by  the  lending 
the  money  without  notice  that  he  becomes  an  honest  cre- 
ditor, and  acquires  the  right  to  protect  his  debt.  But  he 
is  not  compelled  to  look  for  this  protection  till  his  debt  is 
in  danger  of  being  prejudiced:  and  therefore,  when  that 
danger  is  first  discovered  to  him  (whether  it  be  by  a  suit 
in  equity,  or  by  any  extra-judicial  means),  as  the  honesty 
of  his  debt  is  not  affected  by  the  discovery,  so  the  right 
of  protecting  that  debt,  and  the  efficacy  of  such  protec- 
tion, are  not  prejudiced*  Hence  arose  the  rule  which 
permitted  the  subsequent  incumbrancers  to  purchase  pen- 
dente lite* 

But  it  is  said  that  Pace,  by  the  submission  in  his  an- 
swer, had  precluded  both  himself  from  assigning  to  Ren- 
fort  hy  and  Renforth  from  purchasing  from  Tiim.  But  I 
am  of  opinion,  that,  upon  the  principles  which  I  have 
stated,  the  answer  of  Ptice  can  in  no  way  be  considered  as 
affecting  the  conscience  of  Renforth.  I  think  that  the 
submission,  taken  in  its  fullest  extent,  could  only  bind  the 
rights  of  the  person  submitting,  and  could  not  be  consi- 
dered as  extending  to  those  of  subsequent  incumbrancers. 
Now  this  right  of  protection,  of  which  I  have  [been 
speaking,  is  not  claimed  by  the  third  mortgagee  as  derived 
from  the  first,  but  arises  from  his  personal  situation,  imd 
attaches  originally  to  himself  the  moment  he  obtains  the 
legal  interest  in  the  estate. 

But  Suisse  this  submission,  instead  of  having  been 
made  by  the  first  mortgagee,  had  been  made  by  the  third, 
could  it  have  had  the  efiect  which  is  contended  fox?  The 
rights  of  the  mortgagees  are  not  altered  by  turning  the 
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tiaortgaged  estate  into  money,  for  the  court  directs  the 
money  to  be  applied  according  to  the  rights  of  redemption. 
Therefore,  if  the  second  mortgagee  has  no  right  to  redeem 
the  estate  till  he  has  paid  what  is  due  upon  the  first  and 
third  mortgages,  he  will  of  course  have  no  right  to  partake 
of  the  money  till  their  claims  are  settled. 

I  am  therefore  of  opinion,  that  Renforth,  by  Yirtue  of 
the  assignment  of  the  defendant  Price's  mortgage,  is  en- 
titled  to  hold  the  premises  till  satisfaction  of  the  money 
due  on  his  three  several  mortgages  (a). 


This  decree  was  affirmed  in  Ihm.  Proc.  9  Feb.  1764. 
5  Bro.  P.  C.  Ed.  Toml.  292. 


(a)  See  the  cases  on  this 
head,  collected  by  Mr.  Cox  in 
his  note  to  Brace  v.  Duchess 
of  Marlborough,  2  P.  W.  491, 
and  Mr.  Nolan  in  his  note 
to  Hagshafo  v.  Yates,  Stra* 
240.  Baker  v.  Harris,  16 
Ves.  397;  but  that  a  mort- 


gagee cannot  tack  as  against 
assignees  in  bankruptcy  a 
mortgage  subsequent  to  an  act 
of  bankruptcy,  v%d.  Latoncke 
V.  Lord  Dunsany,  1  Sck.  and 
Lef.  152.  ExparUKmoU,n 
Te^.  619.  Ex  parU  Herbert, 
13  Ves.  183. 


6th,  9th,  &  iOth 

Dec. 

1760. 

S.C. 
Amb.  388. 


FORRESTER  v.  COTTON. 


{Reg.  Lib.  1760.  foL  138.) , 


Sir  Thomas  Tyrrell  had  two  sons,  Harry  and 
Charles.  By  indenture,  bearing  date  the  2l8t  of  Ociobefj 
1692,  upon  the  marriage  of  Harry  with  Hester  BlourUy 

Sir  Thomas  and  Harry  settled  several  estates  to  the  use 

field,  that  there  vras  not  such  an  indication  of  his  intention  to  cUspose  of  that  over 
which  he  had  no  power,  as  to  induce  a  court  to  compel  the  devisee  to  elect. 


Part  of  testator's 
estate  being  in 
settlement,  he 
devised  all  his 
estates,  &c.  in 
ffeneral  words : 
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of  Harry  for  life ;  remamder,  as  to  part,  to  Harry\  wife 
for  life ;  remainder  to  trustees  for  400  years,  to  raise  por- 
tions for  younger  children :  remainder,  as  to  the  whole,  to 
the  first  and  other  sons  of  Harry  in  tail  male ;  remainder 
to  Sir  Thomas  in  tail  male ;  remainder  to  the  right  heirs 
of  Sir  Thomas.  Sir  Harry  died  November  the  8th,  I7O8, 
leaving  five  children,  viz.  Thomasy  Harry^  Frances^ 
Penelope,  and  Charles. 

In  1717  S^  ThomaSj  the  son,  suffered  a  recovery  of 
all  the  estates  in  the  lifetime  of  his  mother  to  the  use  of 
himself  in  fee  (but  the  mother  did  not  join  in  making  a 
tenant  to  the  prcecipe),  and  Sir  Thomas  afterwards  died 
intestate  on  the  25th  of  December ,  I7I8. 

Upon  his  death,  Harry,  his  brother,  became  entitled, 
and  afterwards  made  his  will,  and  devised  all  his  manors, 
messuages,  lands,  tenements  and  hereditaments  whatso- 
ever, whereof  he  was  seised,  or  whereto  he  was  entitled, 
and  of  which  he  had  any  manner  of  power  to  dispose,  to 
the  use  of  his  brother  Charles  for  life ;  remainder  to  his 
first  and  other  sons  in  tail  male ;  remainder  to  his  unde 
Charles  for  life ;  remainder  to  his  eldest  son  Thomas  for 
life ;  remainder  to  the  first  and  other  sons  of  Thomas  in 
tail  male,  with  remainders  over ;  with  the  last  remainder 
to  his  own  right  heirs.  He  died  the  7th  of  November, 
1720,  without  issue. 

Sir  Charles  died  the  20th  o{  November,  l^58,  without 
issue  male,  leaving  the  defendant,  Hester  Maria  Cotton, 
wife  of  Doctor  Cotton,  and  heir  at  law  to  himself  and  his 
brother;  Charles,  the  uncle,  left  issue  male,  Thomas,  who, 
upon  the  death  of  the  jointress  in  1752,  entered  upon  the 
jointured  part  of  the  estate;  and  claiming  to  be  entitled 
thereto  under  the  settlement  of  1692  (the  prior  limitations 
being  spent,  and  the  recovery  suficred  by  Sir  Thomas 
not  affecting  that  part  of  the  estate),  su£Pered  a  recovery 
thereof,  and  declared  the  uses  to  himself  in  fee,  and  after- 
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waitis  died,  without  issue,  on  the  lOth  of  February,  1^65^ 
leaving  the  plaintifis,  Frances  aad  Penelope,  his  dsters 
and  heirs  at  law. 

The  limitations  under  the  will  of  Sir  Harry  being 
spent,  the  defendant  Coitofi,  in  right  of  his  wife,  became 
entitled  to  that  part  of  the  estate  which  was  not  in  jointure 
at  the  time  the  recovery  was  suffered  by  Sir  Thomas  ts 
heir  at  law  to  Sir  Harry;  and  having  got  into  possession 
of  the  other  part  of  the  estate  which  was  in  jointure,  the 
plaintiffs  brought  an  ejectment  for  the  jointured  lanick ; 
but  the  settlement  being  in  the  hands  of  Cotton,  and  the 
portions  to  be  raised  by  the  term  of  400  years  in  the 
settlement  of  1692  not  being  paid,  this  bill  was  brought 
for  an  account  of  rents  and  profits  of  the  premises,  whereof 
Sir  Thomas,  the  plaintiff's  brother,  suffered  the  recover}', 
being  the  premises  which  were  in  jointure  when  the  first 
recovery  was  suffered ;  and  upon  payment  of  the  portion 
remaining  due  under  the  term  of  400  years,  to  have  an 
assignment  of  the  trust  term,  and  to  have  deeds  delivered 
up. 

The  defendants,  the  Cottons,  by  their  answer,  insisted. 
First,  That  the  recovery  suffered  by  Sir  Thomas  in  1717> 
comprised  the  lands  in  jointure,  and  that  the  mother 
ought  to  be  presumed  to  liave  joined  in  making  a  tenant 
to  the  prcecipe;  and  Secondly,  That  the  devisees^  under 
the  will  of  Sir  Harry ^  having  enjoyed  the  lands  which 
were  not  in  jointure,  were  bound  by  the  devise  of  .the 
lands  which  were  in  jointure. 

The  Solicitor-General  and  Mr.  Perrot  for  the  plain- 
tifis. 

As  to  the  first  point,  any  presumption  which  might  be 
raised  in  favour  of  the  mother^s  joining,  is  rebutted  by 
the  circumstance  of  the  jointure  estate  being  excepted 
out  of  the  deed  to  lead  the  uses.  Upon  the  second  point 
as  to  election.     In  all  the  cases  of  election,  the  thing  in- 


CASES  IN  CHANCERY. 


584 


tended  to  be  disposed  of  without  power  is  always  specified, 
and  is  devised,  or  expressed  to  be  devised,  by  an  express 
or  implied  condition ;  but  unless  the  testator  specifies  the 
lands,  there  is  no  method  of  discovering  that  he  intended 
to  give  that,  over  which  he  had  no  right.  Therefore 
where  a  person  is  seised  of  lands  in  fee,  and  of  others  in 
tail,  if  he  devises  generally,  the  devise  will  only  be  con- 
sidered as  relating  to  the  lands  in  fee ;  for  nothing  ap- 
pears on  the  will  to  shew  that  he  meant  to  pass  more ; 
but  if  he  specifies  them,  the  intention  is  apparent,  and 
the  devisee  must  be  put  to  his  election. 

The  Attomey^General  and  Mr.  Willes  for  the  CoU 
tons;  Mr.  WUbraham  for  the  other  defendants. 

There  is  sufficient  here,  after  the  lapse  of  time,  to 
justify  the  court  in  presuming  that  the  mother  joined. 
Sir  Thonias  and  she  were  upon  the  best  terms,  and  it  was 
natiu-al  that  she  should  join.  As  to  the  point  of  election, 
Noys  V.  Mordau7ity  2  Vern,  581,  and  Jenkins  v.  Jen- 
kins (a),  cor.  Talbot,  arc  direct  authorities  to  shew  that 
a  devisee  cannot  claim  both  under  and  against  a  will. 
There  can  be  no  doubt  of  Sir  Harry's  intention  that  the 
whole  should  pass :  he  was  desirous  to  settle  the  whole 
estate,  and  goes  through  the  whole  family.  The  settle- 
ment would  not  have  been  complete  if  the  whole  had  not 
gone.  It  is  a  conditional  devise  of  the  fee-simple  estate 
to  the  several  tenants,  under  the  old  settlement  of  1692, 
that  they  shall  permit  the  unbarred  estate  tail  in  the 
jointiu-e  lands  to  go  according  to  the  new  limitations. 
These  cases  are  not  peculiar  to  our  law,  and  are  founded 
on  principles  of  universal  equity. 
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The  Lord  Keeper.  ^ 

I  shall  not  enter  at  all  into  the  first  question :  if  the  loth  December. 


(a)  Reported^  BeU*%  Supplement  to  Fesey,  250. 
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parties  think  it  necessary  to  be  determined,  I  shall  send 
it  to  law. 

Upon  the  second  point.  It  has  been  truly  stated  by 
Mr.  Mtomey-Generalj  that  the  defence  to  the  title  in 
equity  is  founded  upon  principles  which  prevail  in  the 
laws  of  all  countries ;  but  it  is  necessary  that  these  princi- 
ples should  be  confined  within  reasonable  bounds.  The 
intention  of  the  testator  ought  to  be  dear  and  manifest. 
It  should  appear  that  he  knew  that  he  had  no  right  to 
dispose  of  the  lands ;  and  yet,  that  knowing  it,  he  takes 
upon  himself  to  dispose  of  them.  But  there  is  no  in- 
stance where  general  words  have  been  held  to  come  within 
this  rule,  nor  do  I  see  how  the  testator^s  intention  can  be 
collected  with  sufficient  certainty  firom  them.  In  both 
the  cases  cited  at  the  bar,  the  lands  were  specified,  which 
difiers  the  present  case  firom  them,  where  the  words  are 
general  (a). 


[636] 


(a)  It  is  difficult  to  recon- 
cile the  several  dicta  and  de- 
cisions on  this  point.  Lord 
Rossfyn,  in  RuUer  v.  Maclean, 
4  Fes.  537>  strongly  approved 
of  the  argument^  that  where 
a  man  disposes  of  all  his 
estate,  it  is  not  a  fiur  infer- 
ence that  he  means  to  dispose 
of  what  is  not  his  estate;  and 
both  Lord  Rosslyn  and  Lord 
Eldon,  in  Pole  v.  Lord  So^ 
mersy  6  Ves.  322,  disapproved 
of  the  decision  in  PuUeney  v. 
Lord  Darlington,  inf.,  and 
the  latter  agreed  to  the  appli- 
cation of  the  rule,  if  it  pro- 
ceeded *'  upon  a  manifestation 


in  the  will  itself,  that  he 
means  to  call  that  his  own, 
which,  in  a  legal  sense,  is  not 
his  own."  So  in  the  case  of 
Blake  v.  Bunbury,  1  Ves, 
jun.  523.  S.  C.  4  Bro.  C.  C. 
21,  Lord  Commissioner  Eyre 
observed,  that  "  the  intent  of 

r 

the  testator  to  dispose  of  that 
which  is  not  his,  ought  to 
appear  upon  the  will;"  *'  that 
it  ought  to  appear  by  de- 
claration plain  or  necessary 
conclusion  from  the  circum- 
stances; and  no  man  ought, 
under  pretence  of  this  rule, 
to  be  spelt  or  conjectured 
out  of  his  property."    In  the 
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I  think,  ako,  that  these  principles  must  be  confined  to 
plain  and  simple  devises  of  the  inheritance,  and  cannot  be 
extended  to  limitations :  they  proceed  upon  the  notion  of 
a  condition  (a),  and  I  much  doubt  whether  such  a  con- 
dition can  be  coupled  with  a  partial  estate.  It  would 
cause  great  confiision,  for  the  devise  would  be  good  or 
not,  just  as  the  devisee  in  remainder  chose  to  submit  to 
the  will.  It  would  create  an  unknown  species  of  estate, 
ad  voltmiatem  curuB  canceUarice  (6). 


The  defendants,  Dr.  Cotton  and  his  wife,  declining  to 
try  their  title  at  law,  the  decree  was  made  against  them, 
according  to  the  prayer  of  the  bill  (c). 


above  noticed  case^  however^ 
of  PuUeney  v.  Lord  Darling-' 
ion^  the  same  learned  judge 
is  reported  (6  Ves.  400.)  to 
have  said,  that  '^  he  did  not 
agree  with  the  position  laid 
down,  that  a  testator  does  not 
mean  to  give  what  is  not  his ; 
though  the  subject  may  not 
be  his,  he  may  think  it  his, 
and  give  it  as  such;"  and 
the  court  in  that  case  ad- 
mitted the  accounts  of  Ge- 
neral PuUeney,  given  in  to 
him  by  his  steward,  to  be  ad- 
mitted as  evidence,  to  shew 
that  he  treated  an  estate  tail 
as  his  own.  And  in  Druce  v. 
Denison,  6  Vet.  385,  a  state- 
ment of  property,  written  by 
the  testator,  and  his  books  of 
accounts,  were   admitted   as 

VOL.    I, 


evidence  that  he  considered 
as  his  property,  and  meant 
to  dispose  of  property  not 
strictly  his  own. 

(a)  "  Lord  C.  J.  de  Grey 
would  not  put  it  upon  an 
implied  condition,  but  consi- 
dered it  as  a  natural  equity." 
4  Ves.  538.  &  2  Ves.  jun.  560. 

(6)  This  doctrine  has  been 
overruled  by  the  later  cases. 

(c)  The  principal  modem 
cases  upon  the  doctrine  of 
election,  arc,  Pettircard  v. 
Prescott,  7  Ves.  541.  Sheddon 
V.  Goodrich,  8  Ves.  481. 
(where  all  the  prior  cases  are 
collected).  Birmingham  v. 
Kirwan,  2  Sch.  &  Lef.  449. 
Rich  V.  Cockell,  9  Fes.  369. 
Andrew  v.  Trinity  Hall,  ib. 
532.      BlwU   V.    Cliiherorv, 
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(and  cases  cit.  t6.}   10  Ves. 

589.     Broome  v.  Monck,  ib. 

616.    Judd  V.  Prait,  13  Fc#. 

173.      Thellusson  v.    H^oocf- 

,/br<^^  ib.  209.    Lord  RendU- 

sham  V*  Woodford,  1   i>(m;. 

249.    jBrorf*e  v.  -Barry,  2  T. 

&  B.  127.     ^e%  V.  fF(P%, 

16.  I87.     Chalmers  v.  5/art/, 

t6.222.    Dashwood  v.  P<ry- 

/on,   18  Fe^.  41.  48.     Lord 

Rancliffe  v.  Lady  Parkyns, 

6  i>(m;.  149.   Grfm  v.  Green, 


2  i)f mv.  86.  Tt66tU  v.  Tib- 
biU,  ib.  96.  S.  C.  1  Jacob, 
317.  DilUm  T.  Punier,  1 
iSfva.  359.  affirmed  on  appeal, 
1  Jacob,  505.  GreUon  ¥. 
Howard,  1  jSipo.  409.  As 
to  the  application  of  the  doc- 
trine to  copyholds,  vid.  UneQ 
V.  Wilkes,  post.  Vol.  II.  189. 
and  as  to  patting  widow  to 
her  election,  Arnold  r.  AVwp- 
stead,  ib.  237- 
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